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FELONY— bail  in  cases  of,  88. 

FIRE-ESCAPES— liability  of  landlord  for  not  providing,  97. 
FORECLOSURE— parties  to;  liability  of  next  of  kin  for  a  deficiency; 

effect  of  laches  in  delaying,  227. 
FOREIGN  CORPORATION— duty  of  debtor  to  seek,  456. 
FORMER  ADJUDICATION— by  apportionment  of  assets  in  surro- 
gate's court,  447. 
FRAUD — of  consignee  in  securing  consignment,  413. 

G. 

GOVERNOR— o^r^i^rori  may  issue  against,  474. 
GRAND  JURY — parol  evidence  to  impeach  action  of,  83. 
GUARANTY— discharge  of   guarantor  of   mortgage  by  laches  of 

mortgagee,  227. 
GUARDIAN  AND  WARD— when   guardian,    in   action   by  ward, 

should  make  detailed  disclosure  of 
trust  fund,  141. 
ad  lUem^  personal  liability  of,  for  expenses  of  ineffectual 

sale,  848. 
for  coats  after  infant  arrives  at  maturity,  358. 

H. 

HABEAS  CORPUS— proceedings  and  evidence  upon,  in  extradition^ 

48. 
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INDIOTMBNT— presence  of  prisouer  under;  not  necessary  during 

argument  of  motion  in  his  case,  206. 
quashing,  for  irregularity  of  grand  jury,  83. 
when  defect  in,  does  not  affect  the  judgment  after 
verdict,  151. 
INFAKT — ^power  of  supreme  court  as  to  lands  of,  343. 

liability  pf,  for  costs,  after  coming  of  age,  353. 
INJUNCTION — ^against  actions  interfering  with  distribution  of  assets 

of  insurance  company,  293. 
INSURANCE— construction  of  general  act  for  life  and  health  com- 
panies, 258. 
individual  liability  in  life  companies,  290. 
proceedings  on  dissolution,  293. 
when  stockholders  personally  liable  if  certificate  uot 

filed,  258. 
non-assignability  of  life  policy  in  favor  of  wife,  409. 
verification  of  annual  statement  of,  151. 
where  annual  statements  should  be  filed,  151. 
conditions  in  fire  policy,  credit  for  premium;   can- 
cellation for  non-payment;  waiver,  456. 
INTERPLEADER— by  bank,  of  adverse  claims  to  deposit,  394. 
INTERVENING— in  action  to  wind  up  corporation,  294. 

rules  applicable  to  application  by  stranger  for  leave 
to  intervene,  304,  note, 

J. 

JOINDER  OF  ACTIONS— when  allowed,  although  all  defendants 

not  jointly  connected  in  every  act 
complained  of,  212. 
JUDGMENT — upon  what,  motion  in  arrest  of  judgment  should  be 

made,  151. 
questions  of  variance  between  proof  and  indictment, 

not  to  be  raised  on  motion  in  arrest  of,  151. 
what  is  interlocutory  judgment,  212. 
prayer  for,  not  demurrable,  212. 
JUDICIAL  BALES— purchasers  to  be  reimbursed  expenses  on  failure 

of  title ;  who  to  bear  deficiency,  343. 
JURY — ^proper  practice  in  impaneling,  13,  note. 
competency  and  challenges  of,  1. 
nature  and  general  rules  of  challenges  of,  14,  note, 
usual  grounds  of  challenges  for  principal  cause,  17,  noCtf, 
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JURY — ^Qsual  groands  of  challenges  to  the  favor,  18,  note, 
disqoalifyiDg  opinioas  of,  23,  note, 
peremptory  challenges  of,  29,  note, 
^waiver  of  peremptory  challenges  of,  81,  naU, 
Bnmmoning  talesmen,  82,  Tiote, 
challenges  to  the  array,  82,  note, 

L. 

IaACHBS— discharge  of  guarantor  of  mortgage  by  laches  of  mort* 

gagee,  227. 
LANI>IX>RD  A17D  TENANT— liability  of  landlord  for  not  providing 

fire-escapes,  97. 
liARCENT— distinguished  from  false  pretenses,  413. 
LAW  OF  PLACE — when  law  of  State  where  interest  was  reserved 

and  taken  is  to  govern  validity  of  note,  76. 
IiBG ACY — conditional  on  faith  and  practice  of  religious  corporation, 

398. 
what  is  vested,  488. 

H. 

MECHANICS'  LIEN— repeal  of  act  of  1868,  871. 

limit  of  time  for  filing  in  New  York,  867. 
rules  of  proceeding,  where  sub-contractors  al- 
low liens  to  expire;  withdrawal  of  claim; 
costs;  settlement  by  the  owner;  personal 
judgment;  separate  sales;  practice  as  to 
decree  and  execution,  357. 
JIOBTG AGE— liability  of  agent  for  loaning  money  on  second  mort- 
gage, 72. 
liability  of  mortgagor  to  mortgagee,  for  fraudulent 

recording  of  subsequent  mortgage,  88. 
non-consolidation  of  actions  to  foreclose,  69. 
when  legatees,  devisees,  heirs,  &c.,  proper  parties  to 

foreclosure  of,  227. 
liability  of  next  of  kin  for  a  deficiency ;  discharge  by 

laches  of  mortgagee,  227. 
revival  of  extinguished  mortgage  by  subrogation,  469. 
HOnOKS  AND  ORDERS— what  proceedings  make  one  a  party,  S94. 

presence  of  prisoner  not  necessary  during 

argument  of  motion  in  his  case,  206. 

MUKICIPAL  CORPORATIONS— powers  of,  and  discretion  in  their 

exercise,  830,  note. 
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KUinOIPAL  CORPORATIONS— negligence  by  non-user  of  power  ta 

sapervise  others;  liability  for 
obstmctions  in  streets,  246. 
validity  of  assessments  for  local 
improvements ;  presumption  of 
official  regularity,  38a. 
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NBGUGBNCE — ^By  a  municipal  corporation  in  care  of  streets,  246. 

of  agent  loaning  money  on  second  mortgage,  72. 
of  bank  in  allowing  officer  to  convert  pledge,  388. 
liability  of  landlord  for  neglecting  to  provide  fire- 
escapes,  97. 
caution  and  discretion  necessary  to  be  exercised  by 

children,  104. 
of  children,  parents  and  other  custodians,  persons 
aged,  disabled,  intoxicated,  trespassers,  licen- 
sed, &c.,  104,  note, 
contributory  negligence  of  children,  104,  105,  note, 
contributory  negligence  of  parents  and  other  cus- 
todians, 112,  note. 
contributoxy  negligence  of  persons  aged,  disabled 

or  intoxicated,  116,  note. 
liability  for  negligence  in  injuring  a  trespasser, 
licensee,  &c.,  117,  note. 
NEW  TRIAL— when  not  granted  on  account  of  newly-discovered 

evidence  which  is  merely  cumulative,  151. 
motion  for,  when  too  late,  after  appiml,  378. 
NEW  YORK  CITY — ^water  rights  and  powers  of  dock  department, 

&c.,  314. 
NOTARY  PUBLIC — non-resident  notaxy,   not   capable  of   holding 

office,  181. 
indictment  for  perjury  not  sustainable  on  oath 
taken  before  non-resident  notary,  181. 


O. 


OFFICER— non-resident  notary  not  capable  of  holding  office,  181. 

distinction  between  evidence  of  one  being  an  officer  tU 

facto  and  dejure,  181. 
official  reports;  verification;  perjury,  151,  181. 
bank  holding  deposit  of,  may  interplead,  804. 
removal  for  cause,  474.     * 
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PABENT  AND  CHILD— contributory  negligence  of  children,  104, 

105,  note. 
contributory  negligence  of  parents  and  other 
castodiana,  113,  note. 
PARTIBS— -examination  of  non-resident  party  before  trial,  TO. 
strangers  may  become,  on  their  own  petition,  204. 
Bobstitntion  of  receiver  in  place  of  debtor  in  judgment 

recovered  by  him,  807. 
trustees  and  cestuU  que  tnutent  as  parties,  804,  note, 
when  legatees,  devisees,   heirs,  &c.,  proper  parties  to 
foreclosure  of  mortgage,  227. 
PARTITION— right  of  purchasers  to  clear  title,  848. 

who  to  bear  deficiency  on  vacating  sale  for  failure  of 
title,  848. 
PENALTY— individual  liability  of  corporation  is  not,  290. 
PERJURT — ^what  proof  of  corporal  oath  to  an  affidavit  necessary, 

151. 
not  sustainable  on  oath  taken  before  a  notary  who  re- 
sides out  of  the  State,  181. 
when  false  statements  by  bank  officer  in  quarterly  state- 
ments constitute,  206. 
PLEDGE — effect  of  wrongful  re-hypothecation,  885. 

obligation  of  pledgee  from  one  who  had  no  title,  not  to 
discriminate  between  various  owners,  881. 
POSSESSION— of  consignee  with  lien,  not  possession  of  consignor, 

418. 
PRECEDENTS — ^when  not  binding  on  fnferior  courts,  76. 
PRINCIPAL  AND  AGENT— consignee  havmg  advanced  is  not  men 

agent,  418. 
liability  of  agent  for  loaning  money  on 
second  mortgage,  72. 


R. 

RAILROAD  G0HPAN7— signal  by  bell  or  whistle  to  be  given  upon 

approach  of  engine  to  crossing,  104. 
issue  ol   duplicate  bonds  for   those  de- 
stroyed, 258. 
REAL  PROPERTY— title  to  land  under  water  in  front  of  piers  and 

wharves,  880. 
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REAL  PROPERTT— the  rale  of  eewMt  emptor  applies  to  sales  of 

land,  857. 
RBOEIVER— the  effect  of  appointment,  807. 

right  to  be  sabstituted  for  debtor  in  judgment  recovered 

by  the  latter,  807. 
leave  to  sue,  improvidently  granted,  may  be  revoked, 
294. 
REFEREE — power  of  referee  in  mechanics'  lien  case,  857. 
RE-HTPOTHEOATION— rights  of  several  owners  of  securities  wrong- 
fully pledged,  881. 
liability  of  bank  for,  885. 
mutual  rights  of  parties,  885. 
RELIGIOUS  CORPORATION--distribation  of  surplus  funds,  898. 

trustees  cannot  waive  statute  of  limit- 
ations, 808. 
title  to  legacy  when  dependent  on 
faith  and  practice,  898. 

8. 

BALEr— effect  of  fraud  in  inducing,  415. 

STARE  DECISIS— when  precedents  are  not  to  be  followed,  76. 
STATUTES — construction  of,  by  comparison  with  other  acts  in  pari 

nuUeria,  258. 
rules  as  to  implied  repeal,  871. 
STOCKHOLDERS— no  personal  liability  of,  without  clear  direction 

of  legislature,  258. 
SUBROGATION — as  between  several  owners,  whose  securities  have 

been  wrongfully  pledged,  881. 
so  as  to  revive  extinguished  mortgage,  469. 
SUPERIOR  COURT  OF  BUFFALO— power  of,  to  admit  to  bail  in 

a  capital  case,  88. 
SUPPLEMENTARY  PROCEEDINGS— requisites  for  order  for  ex- 
amination, 812. 
receiver  is  entitled  to  be  substitntad  aa 
plaintiff  in  debtor's  litigation,  807. 
SUPREME  COURT— powers  of,  as  to  lands  of  infants,  848. 

special  term  cannot  correct  referee's  errors,  878. 
power  in  one  district  to  revoke  order  made  in 
another,  294. 
SUSPENSION  OF  POWER  OF  ALIENATION— what  provision  in 

willmakesy  848. 
T. 

TALESMEN— summoning,  82,  note. 

TRIAL— refosal  to  postpone  trial,  how  reviewed,  224. 
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TRUST  COMPANY— doty  in  case  of  commingled  re-hypothecations, 

886. 
TRUSTEE — liability  of  one  loaning  money  in  a  fiduciary  capacity  for 

negligence  in  taking  second  mortgage,  72. 
and  oeUuii  gue  trrutent  as  parties,  804,  note. 
personal  liability  of  trustees  on  building  contract,  357. 
cannot  waive  statute  of  limitations,  398. 
when  liable  for  unfortunate  investment,  447. 

U. 
USURT — conflict  of  laws  as  to  usury  in  bills  and  notes,  76. 

V. 

VARIAJ^CE — ^when  between  indictment  and  proof  is  cured  by  statute 

of  jeofails,  151. 

W. 

WHARVES — effect  of  conveyances  and  covenants  affecting  wharves 

and  wharfage,  314,  830,  twU, 
WiLIi — ^proof  of  lost  or  destroyed  will,  284. 

vehat  gifts  are  vested,  488. 
WITKESS— distinction  between  testifying  to  a  fact  and  to  an  opin- 
ion, 104. 
use  of  hypothetical  questions  in  calling  for  opinion  of 

witness,  129,  rurte, 
when  limiting  opinion  of  a  witness  to  information  de- 
rived from  personal  knowledge  of  the  occurrence,  is 
objectionable,  129,  fwU. 
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GREENFIELD  v.  PEOPLE. 
If.  T.  C(mrt  of  Appeals ;  October^  1878. 

[Hevening  13  JStm,  242.] 

COMPETSHCT  or  JUBOB8. — ChALLENGBS  FOR  PRINCIFAL  CaUBE  AlTD 

FOR  Favor. 

One  who  from  the  reading  of  eyen  an  incomplete  report  of  the  crimi- 
nstory  testimony  formaJly  taken  under  oath  against  the  prisoner^ 
has  formed  an  opinion  or  imiHressiQn  of  his  gailt,  is  not  a  com- 
petent jnror,  however  strong  his  belief  and  purpose  that  he  will 
decide  the  case  on  the  evidence  to  be  adduced  before  him  as  a  juror, 
and  will  give  an  impartial  verdict  uninfluenced  by  that  impression.* 

The  distinction  between  challenge  for  principal  cause  and  that  for 
favor  has  not  been  removed  by  the  acts  of  1872  and  1878  (1  X.  1872,. 
p.  1133,  c.  475  ;t  L.  1873,  p.  681,  c.  427^). 

*  See  note  on  the  Proper  Practice  in  Impanneling  Jurors,  at  the 
end  of  this  case. 

t  Section  1  is,  ^'  The  previous  formation  or  expression  of  an  opinion 
or  impression  in  reference  to  the  circumstances  upon  which  any  crim- 
inal action  at  law  is  based,  or  in  reference  to  the  guilt  or  innocence 
of  the  prisoner,  or  a  present  opinion  or  impression  in  reference  thereto, 
shall  not  be  a  sufficient  ground  of  challenge  for  principal  cause  to  any 
person  who  is  otherwise  legally  qualified  to  serve  as  a  juror  upon  the 
trial  of  such  action  ;  provided,  the  ])erson  proposed  as  a  juror  who 
may  have  formed  or  expressed  or  has  such  opinion  or  impression  a» 
aforesaid  shall  declare  on  oath  that  he  verily  believes  that  he  can  ren- 
der an  impartial  verdict  according  to  the  evidence  submitted  to  the 
jary  on  such  trial,  and  that  such  previously  formed  opinion  or  impres- 
sion will  not  bias  or  influence  his  verdict,  and  provided  the  court 
sball  be  satisfied  that  the  person  so  proposed  as  a  juror  does  not  enter- 
tain such  a  present  opinion  as  would  iodfiuence  his  verdict  as  a  juror.". 
{  Section  1  is,  **  All  challenges  of  jurors,  both  in  civil  and  criminal 
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Although  the  juror^s  answers  on  challenge  for  favor  are  not  to  be  re- 
ferred to  in  support  of  a  challenge  for  principal  cause  ;  yet  where 
both  in  succession  are  tried  by  the  court,  under  the  statute  his 
answers  on  challenge  for  principal  cause  may  be  referred  to  in  sup- 
port of  the  subsequent  challenge  to  the  favof. 

And  the  appellate  court  may  refer  to  them  on  an  exception  to  the 
determination  of  the  challenge. 

Although  a  mere  impression,  as  distinguished  from  an  opinion,  will 
not  sustain  a  challenge'  for  principal  cause  ;  yet  the  fact  that  the 
juror  uses  the  word  ** impression,"  rather  than  ''opinion,"  is  not 
conclusive.  It  is  enough  if  there  has  been  an  effect  produced  upon 
the  mind,  whatever  the  juror  may  call  it,  which  is  so  firmly  lodged 
as  to  need  a  new-coming  force  to  dislodge  it. 

Under  the  acts  of  1873  and  1878  (above  cited)  the  question  of  fact, 
whether,  upon  the  evidence  taken  on  the  trial  of  a  challenge  in  a 
criminal  case,  the  juror  had  such  a  bias  as  not  to  stand  indifferent, 
may  be  reviewed  in  the  court  of  appeals,  on  exception. 

The  case  of  Thomas  v.  People,  67  JV.  T.  218,  distinguished  and  lim- 
ited.   And  Phelps  «.  People,  6  Hun,  421,  partly  overruled. 

Writ  of  error. 

The  plaintiff  in  error,  Nathan  O.  Greenfield,  was 
indicted  for  murder,  and  tried  at  oyer  and  terminer  of 
Oswego  county,  but  the  jury  failed  to  agree. 

Upon  the  second  trial,  two  of  the  jurors  were 
challenged  by  the  counsel  for  the  prisoner:  one  of 
them  for  principal  cause  and  as  having  formed  and 
expressed  an  opinion  ;  and  both  for  favor  and  as  not 
being  indifferent  and  impartial. 

One  of  them,  upon  trial  of  the  challenge  by  the 
court  pursuant  to  L.  1873,  p.  681,  c.  427,  stated  that 
he  had  read  in  a  newspaper  a  part  of  the  account  of 
the  former  trial,  which  gave  evidence  for  the  .prosecu- 
tion ;  had  heard  others  talk  about  that  trial  a  good 
deal ;  had  never  expressed  an  opinion,  but  had  an  im- 

cases,  shall  be  tried  and  determined  by  the  court  only.  Either  party 
may  except  to  such  determination,  and,  upon  a  writ  of  error  or  cer- 
tiorari, the  court  may  review  any  such  decision  the  same  as  other 
questions  arising  upon  the  trial." 
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pression  as  to  what  he  believed,  which  impression  had 
led  him  to  an  opinion  as  to  his  guilt,  so  that  he  had  at 
the  time  of  the  impanneling  of  the  jury  snch  an  im- 
pression, opinion  or  belief  as  to  the  gnilt  of  the  plain- 
tiff in  error,  that  it  would  take  evidence  to  remove. 
Bat  he  believed  that  he  could  then  render  a  fair  and 
imi)artial  verdict  upon  the  evidence,  for  he  thought 
that  his  previously  formed  opinion  or  impression  would 
not  bias  or  influence  his  verdict,  and  that  he  could 
take  the  case  and  decide  it  fairly  according  to  the 
testimony,  without  reference  at  all  to  any  opinion  he 
might  have  had.  He  said,  moreover,  that  his  opinion 
or  impression  was  formed  on  a  supposition  that  the 
evidence  which  he  had  read  was  true,  and  that,  if  sworn: 
as  a  juror,  he  would  enter  upon  the  trial  with  an  im- 
pression as  to  the  guilt  of  the  plaintiff  in  error,  and  that 
at  that  present  time  he  had  an  opinion  as  to  his  gnilt, 
and  that  he  supposed  that  he  had  an  opinion  against 
him  as  to  his  character  as  a  man,  and  that,  after  read- 
ing the  aforesaid  testimony,  he  had  never  had  cause  to 
change  nor  to  doubt  the  truth  of  it. 

The  other  juror,  who  was  challenged  for  favor  as 
not  being  impartial  and  indifferent,  had  also  formed  an 
impression  as  to  the  guilt  of  the  prisoner  from  reading 
parts  of  the  published  testimony  and  from  the  talk  of 
the  i)eople,  which  he  thought  he  had  expressed  and 
still  had ;  but  he  thought  that  he  could  remove  it 
and  would  do  it,  and  would  be  sure  to ;  and  that  if 
he  was  sworn  as  a  juror,  he  could  render  a  verdict 
without  being  influenced  by  any  impression  or  opinion 
that  he  had  had,  and  that  it  would  not  bias  or  influence 
his  verdict,  and  that  he  could  render  an  impartial  ver- 
dict according  to  the  evidence,  notwithstanding  any 
impression  or  opinion  he  might  have  formed. 

The  challenges  were  overruled,  the  plaintiff  in  error 
excepted,  and  the  jurors  were  sworn  and  acted  upon  the 
trial,  which  resulted  in  a  conviction  of  murder  in  the 
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first  d^ree.    The  plaintiff  in  error  thereupon  Inrought 
his  writ  of  error  to  this  court. 

8.  C.  Huntington^  for  plaintiff  in  error. 

J.  J.  Lamaree  (District-Attorney  Oswego  countyX 
for  defendants  in  error. 

Per  Cubiam. — In  the  view  which  we  take  of  this 
case,  it  will  be  sufficient,  if  we  notice  with  any  i)artictt- 
hirity  the  points  of  the  plaintiff  in  error,  based  upon 
the  overruling  of  his  challenges  to  two  of  the  persons 
who  were  sworn  upon  the  panel  of  jurors  by  which  he 
was  tried  and  found  guilty. 

One  of  them  was  challenged  for  principal  canse, 
and  as  having  formed  and  expressed  an  opinion. 
Both  were  challenged  for  favor,  and  as  not  being 
indifferent  and  impartial. 

There  has  always  been  a  distinction  between  these 
two  kinds  of  challenge,  and  there  is  yet,  notwith- 
standing modem  legislation  on  the  subject.  The  chal- 
lenge for  principal  cause  asserts  that  there  are  facts, 
from  which  the  law  will  say,  that  the  person  proposed 
to  sit  as  a  juror,  is  not  indifferent  between  the  parties. 
If  it  is  seen  that  a  certain  state  of  facts  does  exist,  the 
law  doefl,  ipso  facto^  declare  that  result.  If  one  has 
expressed  an  opinion  on  the  prisoner's  guilt,  it  is  a 
good  ground  of  challenge  for  principal  cause  (Peo- 
ple V.  Vermilyea,  7  Cow.  108 ;  People  t).  Allen,  43  N. 
T.  28).  Though  he  has  not  expressed  an  opinion,  if 
he  has  formed  one,  upon  rexx)rts  and  what  he  had 
read,  which  it  would  need  testimony  to  remove,  he 
was,  by  the  old  law  as  a  rule  of  law,  disqualified  (Peo* 
Xde  V.  Mather,  4  Wend.  389) ;  even  though,  if  testi- 
mony should  do  away  the  circumstances  on  which  the 
opinion  was  based,  he  would  not  believe  the  party 
guilty  {lb. ;  Cancemi  v.  People,  16  If.  T.  601). 

It  has  been  held,  that  what  is  said  by  one  proposed, 
on  his  examination  on  a  challenge  for  &vor,  may  not 
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be  referred  to,  to  determine  the  oorrectness  of  the 
holding  by  the  trial  court  on  the  challenge  for  princi- 
pal cause  (Cancemi  v.  People,  suj^ra). 

We  do  not  find  that  the  converse  has  ever  been 
held^  and  where,  as  in  this  case,  the  court  is  the  trier 
of  the  challenge  for  principal  cause,  and  also  of  the 
challenge  for  favor,  and  the  latter  immediately  suc- 
ceeds the  other,  we  see  no  reason  why,  on  the  deter- 
mination of  the  latter  challenge,  it  should  not  consider 
all  that  has  been  said  by  the  person  proposed  as  a 
jnror  on  his  examination  on  both  challenges,  nor  why 
an  appellate  court,  with  power  to  review  the  holding 
on  the  latter  challenge,  should  not  have  the  power  also 
to  consider  all  that  the  proposed  juror  had  stated  on 
examination  on  either  challenge. 

We  are  now  ready  to  learn  what  the  challenged 
persons  stated  on  oath,  of  their  state  of  mind  as  to  the 
prisoner's  guilt. 

One  of  them,  Betts  by  name,  had  read  in  a  local 
newspaper  a  part  of  the  account  of  a  former  trial  of 
the  plaintiff  in  error  on  the  same  indictment — that  part 
only  which  gave  evidence  made  for  the  prosecution ; 
he  had  heard  others  talk  about  that  trial  a  good  deal ; 
he  had  never  expressed  an  opinion,  but  had  an  impres- 
sion as  to  what  he  believed :  an  impression  which  he 
had  formed  as  to  the  guilt  or  innocence  of  the  plaintiff 
in  error  from  what  he  had  heard  and  read  as  to  it ; 
which  impression  had  led  him  to  that  opinion  as  to 
his  guilt,  so  that  he  had  at  the  time  of  the  impanneling 
of  the  jury  such  an  impression,  opinion,  or  belief  as  to 
the  guilt  of  the  plaintiff  in  error,  that  would  take  evi- 
dence to  remove.  This  juror  said  that  he  verily  be- 
lieved that  he  could  then  render  a  fair  and  impartial 
verdict  upon  the  evidence;  that  he  meant  by  that, 
that  he  would  endeavor  to  weigh  the  testimony  im- 
partially, and  render  a  verdict  accordingly,  and  that 
was  all  that  he  meant ;  but  that  he  did  not  mean  to 
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take  back  that  he  would  enter  upon  the  discharge  of 
his  duties  as  a  juryman  with  an  impression  as  to  the 
guilt  of  the  plaintiff  in  error  which  it  would  require 
evidence  to  remove,  but  that  he  thought  that  his 
previously  formed  opinion  or  impression  would  not 
bias  or  influence  his  verdict  at  all,  and  that  he  could 
take  the  case  and  decide  it  fairly  according  to  the  tes- 
timony, without  reference  at  all  to  any  opinion  he 
might  have  had.  He  also  said  that  his  opinion  or  im- 
pression was  formed  on  a  supposition  that  the  evidence 
which  he  had  read  was  true,  and  that  if  sworn  as  a 
juror  he  would  enter  upon  the  trial  with  an  impression 
as  to  the  guilt  of  the  plaintiff  in  error,  and  that  at  that 
present  time  he  had  an  opinion  as  to  his  guilt,  and 
that  he  supposed  that  he  had  an  opinion  against  him 
as  to  his  character  as  a  man.  He  also  said  that  the 
opinion  or  impression  was  formed  by  him  on  reading 
the  testimony  in  the  newspaper,  that  he  still  enter- 
tained the  same,  and  had  never  had  cause  to  change, 
nor  to  doubt  the  truth  of  it. 

The  challenges  were  overruled ;  and  exception  was 
taken  thereto. 

The  other  juror  was  Jennings.  He  was  challenged 
for  favor  as  not  being  impartial  or  indifferent  between 
the  people  and  the  prisoner.  He  too  had  formed  an 
impression  as  to  the  guilt  of  the  prisoner,  from  reading 
parts  of  the  published  testimony,  and  from  the  talk  of 
people,  which  he  thought  he  had  expressed,  which  im- 
pression he  still  had ;  but  he  thought  that  he  could 
remove  it,  and  would  do  it,  and  would  be  sure  to,  if  he 
was  sworn  as  a  juror ;  that  he  thought  that  he  could 
render  a  verdict  without  bein^  influenced  by  any  im- 
pression or  opinion  that  he  might  have  had,  and  that 
it  would  not  bias  or  influence  his  verdict,  and  that  he 
verily  believed  that  he  could  render  an  impartial  ver- 
dict according  to  the  evidence,  notwithstanding  any 
impression  or  opinion  he  might  have  formed. 
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The  challenge  to  the  favor  was  overruled,  and  ex- 
ception was  taken  to  the  ruling.  Jennings  w^  then 
8wom,  and  acted  as  a  juror  upon  the  trial  of  the  action. 

It  is  well  to  determine  here,  just  what  weight  is  to 
be  given  to  the  word  impression^  used  by  these  per- 
sons, in  describing  their  state  of  mind.  They  seek  to 
distinguish  it  from  an  opinion.  But  one  of  Ihem  says 
that  it  was  such  an  impression  as  would  lead  him  to  a 
belief  or  opinion  of  the  guilt  of  the  prisoner,  and  of 
that  strength  that  it  would  take  evidence  to  remove  it, 
and  that  he  made  a  slight  distinction  between  an  im- 
pression and  an  opinion.  The  other  said  that  he  styled 
his  mental  state  more  an  impression  than  an  opinion, 
but  thut  he  had  an  impression  as  to  his  guilt,  and  did 
not  directly  answer  the  question  whether  it  would  take 
testimony  to  remove  it,  saying  that  he  would  answer 
that  if  he  accepted  the  obligation  of  a  juror.  Now  it 
has  been  held  that  only  an  impression  of  guilt,  but 
nothing  which  deserves  to  be  called  an  absolute  opin- 
ion, will  not  sustain  a  challenge  for  principal  cause, 
where  the  juror  sometimes  had  doubts  as  to  guilt,  and 
as  far  as  any  opinion  had  been  formed,  it  was  contin- 
gent and  hypothetical  (Freeman  v.  People,  4  DeniOy 
9).  But  it  is  clear  that  the  jurors  in  this  case  had 
more  than  a  doubt.  There  had  been  an  effect  produced 
upon  their  minds,  which  remained,  and  which  was  so 
firmly  lodged  there,  that  it  needed  a  new-coming  force 
to  dislodge  it.  They  had  received  it  into  their  minds 
as  true  that  the  prisoner  was  guilty,  without  certain 
knowledge  of  it,  but  upon  proofs  which  they  held  satis- 
factory. .  And  it  matters  not  what  the  state  of  mind 
thus  produced  is  cliristened — whether  an  opinion  or  an 
impression.  There  was  existing  such  a  decision  of 
mind  as  to  his  guilt,  as  that  further  proofs  must  be 
produced  before  that  decision  would  be  changed.  So 
that  we  are  justified  in  treating  the  conclusions  of 
these  jurors,  as  to  the  guilt  of  the  plaintiff  in  error 
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M  eqaivalent  to  what  the  books  call  an  opinion,  when 
treating  of  this  subject.  The  late  supreme  court  did, 
indeed,  hold,  that  on  the  trial  of  a  challenge  for  prin- 
icipal  cause,  counsel  could  not  put  the  question  whether 
the  proposed  juror  had  an  impression  as  to  the  guilt 
er  innocence  of  the  prisoner;  but  it  was  upon  the 
ground  that  the  word  abstractly  generally  means  somc'- 
thing  which  does  not  amount  to  a  fixed  or  settled 
opinion  (People  v.  Honeyman,  8  DeniOj  121).  But 
here  it  is  the  proposed  juror  who  uses  the  word,  but 
uses  it  not  in  accoid  with  that  case,  and  when  he  gives 
a  statement  of  the  condition  of  mind  which  he  calls  an 
impression,  it  appears  that  it  is  a  fixed  and  settled 
state  of  it,  which  will  need  force  of  proof  to  remove. 
There  is  the  same  distinction  between  this  case,  and 
that  of  People  i).  Thompson,  41  iT.  T.  1,  and  that  of 
O'Brien  v.  People,  36  Id.  276. 

It  thus  appears  that  the  plaintifF  in  error  was  tried 
and  found  guilty  of  murder  in  the  first  degree,  by  a 
jury,  two  of  whom  had  formed,  and  one  of  whom  had 
expressed  such  an  impression  that  he  was  guilty, 
which  impression  each  of  the  two  still  had,  when  he 
went  into  the  jury-box;  an  impression  so  strong,  as 
that  in  the  case  of  one  of  them,  it  would  need  testi- 
mony to  remove  it,  and  in  the  case  of  the  other,  it  did 
mot  affirmatively  appear,  that  it  would  not,  and  it  was 
tdearly  to  be  inferred  that  it  would. 

On  the  other  hand,  the  jurors  who  were  challenged, 
each  professed  a  purpose  to  render  a  fair  and  impar- 
tial verdict  upon  the  evidence,  and  each  stated  his 
belief  to  be  that  he  could  an^  would  do  so. 

The  fact  that  each  of  these  two  jurors  started  upon 
the  trial  of  the  plaintiff  with  an  impression  against  him 
is  sure.  It  is  a  matter  of  that  kind,  which  though 
resting  on  unseen  mental  operations,  is  still  capable  of 
positive  ascertainment.  Impression  or  no  impression, 
is  a  matter  which  can  be  determined  as  positively  as 
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any  other  of  mental  cognizance.    When  these  i>er8on8 
stated  that  they  had  an  impression  that  the  plaintiff 
was  guilty  of  the  crime  with  which  he  was  charged, 
they  spoke  of  a  matter  which  existed  to  their  con- 
sciousness as  plainly  as  any  other  operation  of  the 
mind  of  which  they  took  note.    But  when  they  stated 
that  they  would  hear  the  evidence  impartially,  and 
would  render  a  verdict  without  being  affected  by  that 
impression,  it  is  clear  that  they  were  not  speaking  of  an 
ascertained  fact,  but  only  of  a  purpose  of  mind,  the 
carrying  out  of  which  depended  very  much  upon  the 
strength  of  will  and  general  mental  capacity  of  each  of 
them.    It  was  a  matter  entirely  uncertain  and  prob- 
lematical, which  might  or  might  not  be  attained.  And 
it  is  said  in  People  v.  Mather,  supra^  that  too  much 
stress  is  not  to  be  laid  on  such  a  declaration  of  a  juror, 
inasmuch  as  the  disqualifying  bias  which  the  law  re- 
gards  is  one  which   operates  unconsciously  on  the 
juror,  and  leads  him  to  indulge  his  own  feeliags  when 
he  thinks  that  he  is  influenced  entirely  by  the  weight 
of  evidence,  and  that  rf  he  is  sincerely  determined  to 
discard  his  prejudices  he  is  not  to  be  received,  because 
the  law  does  not  hold  him  capable  of  doing  so  (S.  P., 
Freeman   v.    People,  4   DeniOj  9).      This,   however, 
seems  somewhat  conflicted  vidth  by  the  ruling  in  Loh- 
man  ik   People,   1  N.    Y.  379,  where  it  was  held  a 
proper  question  to  put  to  a  juror :  if  he  were  sworn 
upon  the  jury  would  be  disregard  what  he  had  heard 
and  read  out  of  court,  and  render  his  verdict  upon  the 
evidence  ?    The  opinion  of  the  juror  was  held  relevant, 
competent  and  primary  evidence,  entitled  to  considera- 
tion, though  by  no  means  conclusive.    But  this  again 
is  affected    by  the  decision  in    Cancemi  v.  People, 
16  N.  Y.  601,  where  a  juror  was  challenged  for  princi- 
pal cause,  and  said  that  he  had  formed  and  expressed 
an  opinion,  that  he  had  no  fixed  opinion,  none  which 
could  not  be  removed  by  the  evidence.    It  was  held 
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there,  that  the  statement  of  the  juror  was  to  be  taken 
as  equivalent  to  saying  that  he  had  formed  and  ex- 
pressed no  opinion  so  fixed  that  it  might  not  be  con- 
trolled by  the  evidence,  but  it  was  also  held  that  he 
was  clearly  disqualified,  because  his  mind  was  pre- 
occupied with  an  opinion  which  it  would  require  evi- 
dence to  remove. 

It  is  clear  that  had  the  law,  as  it  is  to  be  deduced 
from  these  adjudications,  remained  unchanged,  the 
judgment  brought  up  by  the  writ  of  error  must  have 
been  reversed. 

But  the  legislature  has  interposed  by  statute.  It 
has  enacted  {Laws  qf  1872,  p.  1133,  c.  475),  that  the 
previous  formation  or  expression  and  the  present  hold- 
ing of  an  opinion  or  impression,  in  reference  to  the 
guilt  or  innocence  of  a  prisoner,  shall  not  be  sufficient 
ground  of  challenge  for  principal  cause,  if  the  challenged 
person  declares  on  oath  that  he  verily  believes  that  he 
can  render  an  impartial  verdict  according  to  the  evi- 
dence, and  that  such  previously  formed  or  expressed 
opinion  or  impression  will  not  bias  or  influence  his 
verdict ;  and  if  the  court  is  satisfied  that  such  person 
does  not  have  such  a  present  opinion  as  will  influence 
his  verdict.  This  act  has  been  judicially  declared  con- 
stitutional (Stokes  V.  People,  53  N.  T.  164). 

The  two  jurors  did  declare,  on  oath,  that  which  the 
act  calls  for,  and  the  trial  court  was  satisfied  that  the 
opinion  then  held  by  them  would  not  influence  their 
verdict. 

It  may  be  that  this  would  be  final  and  conclusive 
upon  the  plaintiff  in  error,  but  for  a  later  statute 
{Laws  qf  1873,  p.  681,  c.  427),  that  all  challenges  of 
jurors  shall  be  tried  and  determined  by  the  court  only ; 
and  that  either  party  may  except  to  the  determination, 
and  upon  writ  of  en^or  or  certiorari  the  court  may 
review  it  the  same  as  other  questions  arising  upon  the 
trial. 
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Formerly  a  finding  of  triers  upon  a  challenge  for 
favor  was  final,  and  not  the  subject  of  review  (Sanchez 
V.  People,  22  N.  T.  147) ;  and  this  was  so  when  the 
conrt  was  substituted  for  other  triers  by  consent  of 
parties  (/&.)•  ^^^  ^^^  ^^  appellate  court  has  the 
power  to  i)ass  xtpon  the  question  involved  in  a  chal- 
lenge 80  as  to  decide  whether  the  trial  court,  acting  as 
triers,  committed  error  in  its  determination  thereon  (67 
N.  T.  218,  infra\  and  the  appellate  court  can  review 
that  determination  both  on  questions  of  law  and  ques- 
tions of  fact. 

There  does  not  appear  to  be  any  question  of  law  in- 
volved in  the  present  inquiry.  There  was  no  exception 
pressed  upon  us  which  was  taken  to  the  admission  or 
rejection  of  evidence.  The  effect  of  the  statute  of  1872 
in  such  a  state  of  facts  as  this  case  shows,  is  that  the 
fact  of  forming  or  expressing  an  opinion  or  impres- 
sion, or  of  having  either  at  the  time  of  the  challenge, 
is  not,  as  matter  of  law,  conclusive  proof  of  bias  and 
nnindifference.  So  that  there  is  here  only  the  question 
of  fact,  whether  the  two  persons  proposed,  or  either  of 
them,  had  such  a  bias  against  the  prisoner  as  not  to 
stand  indifferent. 

It  is  supposed  that  the  judgment  in  the  case  of 
Thomas  v.  People  (67  N.  T.  8upra\  is  conclusive  upon 
US  upon  that  question.  But  there  are  important  differ- 
ences between  that  case  and  this  ;  and  we  are  not  dis- 
posed to  go  further  than  we  did  there.  There  the  opinion 
of  the  juror  was  hypothetical  and  contingent.  It  was 
dependent  upon  the  truth  of  statements,  upon  the  basis 
of  which  it  had  been  formed.  Those  statements,  too, 
were  not  statements  made  under  oath  and  spread  before 
him  in  the  shape  of  testimony  from  the  witness-box ; 
they  were  the  unverified  and  unsolemnized  talk  of 
people.  The  impressions  in  the  case  before  us  are  not 
hypothetical  or  contingent.  Whether  slight  or  deep, 
they  were  fixed  and  absolute;    They  were  based,  too. 
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upon  testimony  actaally  given  under  oath,  and  with 
the  care  and  attention  produced  by  the  solemnity  and 
importance  of  a  trial  for  murder.  The  testimony  in 
that  case  (67  N.  T.  supra),  which  fixed  the  homicidal 
act  upon  the  accused  person,  was  direct.  Here  it  is 
circumstantial,  and  the  same  facts  which  the  mind  of 
the  proposed  juror  had  once  receired  as  so  weighty  as 
to  produce  an  impression  of  guilt,  were  to  be  again  pre- 
sented to  it  as  the  proof  that  the  plaintiff  in  error  was 
the  killer.  And  we  cannot  exclude  the  idea  that  on  a 
former  trial  of  the  plaintiff  in  error  on  this  indictment 
the  jury  had  failed  to  agree  on  a  verdict  of  guilty.  It 
is,  therefore,  a  case  calling  for  great  care  that  there  be 
an  absolutely  indifferent  jury  to  pass  upon  the  circum- 
stantial evidence  that  the  prisoner  was  the  slayer. 

It  is  true,  that  in  each  case  (this  and  that  in  67  iT. 
T.  svpra\  the  challenged  person  declares  that  it  will 
need  testimony  to  remove  the  opinion  or  impression. 
But  in  the  one  case,  it  is  not  certain  that  the  talk  of 
X)eople  will  be  reproduced  in  the  evidence,  and  if  it  is 
not,  the  fact  that  it  is  not,  is,  in  effect,  the  testimony 
which  will  be  calculated  to  remove  the  impression. 
There  is  then  a  failure  of  testimony,  which  the  juror 
must  and  will  perceive,  and  which  will  affect  his  mind. 
In  the  other  case,  it  is  more  than  highly  probable,  it  is 
as  certain  as  any  such  human  event  not  yet  trans- 
pired, that  the  same  testimony  wiU  be  produced  again. 
It  has  already  been  considered  by  the  juror,  and  has 
satisfied  his  reason,  and  produced  belief,  and  can 
scarcely  fail  of  doing  so  again.  Each  of  the  jurors,  in 
the  case  before  us,  formed  his  impression  from  reading 
a  report  of  the  testimony  given  for  the  People.  Enter- 
ing the  jury-box  with  that  impression  upon  his  mind, 
and  having  the  same  testimony  again  produced  to  him, 
before  any  in  opposition  is  presented,  that  impression 
is  too  certainly  to  be  deepened  and  fixed  to  be  removed 
without  difficulty.    We  are  of  the  mind,  that  one  who 
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hss  formed  an  opinion  or  impression  from  the  reading 
or  report,  partial  or  complete,  of  the  criminatory  testi- 
mony against  a  prisoner,  on  a  former  trial,  however 
strong  his  belief  and  purpose  that  he  will  decide  the 
ease  on  the  evidence  to  be  adduced  before  him  as  a 
juror,  and  will  give  an  imx)artial  verdict  thereon,  un- 
biased and  uninfluenced  by  that  impression,  cannot  be 
readily  received  as  a  juror  indifferent  towards  the 
prisoner,  and  wholly  uncommitted.  We  have  already 
given  the  views  of  judges  upon  this  matter.  How  can 
it  be  determined  or  assumed,  that  the  mind  which  has 
already  yielded  to  the  force  of  facts  presented  to  it, 
through  the  medium  of  sworn  witnesses,  and  has 
formed  an  opinion  thereon,  will,  on  a  second  hearing 
of  the  same  facts  through  a  like  medium,  come  to  a 
different  conclusion,  or  even  so  far  command  itself  as 
to  calmly  and  judicially  weigh  them  again  in  the  bal- 
ance of  a  fresh  and  unbiased  judgment  1  Can  that 
mind  be  unbiased  in  the  second  pondering  of  testi- 
mony which  has  already  caused  it  to  preponderate 
and  settle  to  or  towards  a  conclusion  t  We  think  not. 
Therefore,  we  are  of  the  opinion  that  the  challenge  to 
the  favor  should  have  been  sustained.  [Some  remarks 
as  to  the  rejection  and  admission  of  questions  to  wit- 
nesses, not  material  to  the  decision,  are  here  omitted.] 

It  is  sufficient  that  we  see  such  error  in  the  impan- 
neling of  the  jury  as  calls  for  our  interposition  and  for 
a  new  trial. 

The  judgment  must  be  reversed,  and  a  new  trial 
ordered. 

Church,  Ch.  J.,  Folgeb,  Rapallo  and  Andrews, 
JJ.,  concurred. 

Miller  and  Earl,  JJ.,  absent. 

KOTS  OK  THK  PrOFKR  PBACTICS  IN  ImPAHHKLIKO  A  JUBT. 

[Most  of  the  antborities  referred  to  hel«  tarn  on  the  common  law 
Tides;  which,  however,  have  been  modified  in  some  of  the  States  by 
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statutory  regulations  irach  as  are  indicated  in  the  statement  of  some 
of  the  cases  :  such  statutes  should  be  consulted  in  connection  with 
the  common  law  wherever  they  exist] 

L  Nature  of  chaHengei, 

Challenges  to  the  array  should  be  made  before  challenges  to  the 
poll. 

Much  of  the  language  in  the  books  indicates  that  a  challenge  to 
the  poll  was  formerly  regarded  as  an  allegation  against  the  juror 
which  must  be  made  with  specifications,  and  must  be  demurred  to  or 
traversed,  and  if  traversed  must  be  supported  by  proof. 

But  in  modern  usage  the  challenge  and  examination  thereupon  ia 
a  mode  of  inquiring  whether  the  jurors  are  indifferent  between  the 
parties.  It  is  the  wise  course  to  challenge  with  courtesy,  and  let  a 
peremptory  challenge  be  interposed  by  an  associate. 

To  avoid  the  necessity  of  challenging  every  juror,  the  court  may 
be  asked  to  propose  uniform  questions  to  every  juror,  and  after  their 
answers  either  party  may  challenge  at  his  option. 

'*It  is  a  frequent  thing  for  the  court  to  prescribe  certain  questions 
to  be  put  to  every  juror,  which  he  is  to  answer,  and  no  specific  cause 
of  challenge  is  stated  until  these  answers  are  given."  This  usage  has 
been  adopted  on  some  occasions  in  the  United  States  courts,  and 
probably  prevails  throughout  the  State.  Per  Mitchbll,  J.,  in  Carnal 
«.  People,  1  Park.  Or.  272,  282. 

Interrogating  as  to  qualifications  preliminary  to  formal  challenge  is 
discretionary  with  the  court.     State  v.  Lautenschlager,  22  Minn.  514. 

n.   OeneralraU$. 

1 .  It  is  immaterial  in  civil  cases  j^hich  party  challenges  first.  Cow- 
en^s  Note,  1  Caw.  489.  He  also  says  that  the  one  who  first  begins 
must  finish  all  his  challenges  before  the  other  begins,  otherwise  he  is 
precluded  from  making  any  further  challenges.  But  this  is  not  ac- 
cording to  the  present  practice.  Each  party  may  interpose  his  chal- 
lenges for  cause  to  each  juror  as  he  is  called,  and  the  challenges  will 
be  disposed  of  before  the  juror  takes  his  seat. 

Where  the  challenges  are  not  likely  to  be  numerous  or  important, 
and  the  jury  are  already  in  the  box,  the  court  may  call  on  either  side 
first  to  challenge  all  he  wishes  to,  and  in  such  case  it  is  proper  to 
begin  with  the  one  holding  the  affirmative  of  the  issue. 

In  Sellers  v.  State  (52  Ala,  868),  the  prisoner  was  indicted  for  an 
offense  not  capital  (burglary).  When  the  case  was  called  at  the  trial 
both  parties  answered  ready,  and  the  court  directed  the  defendant  to 
go  to  trial  before  one  of  the  regular  juries  which  had  been  regularly 
examined,  found  qualified,  and  duly  sworn  for  the  week.    The  de» 
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fendant^B  coansel  challenged  two  of  the  jurymen,  and  announced  his 
eatisfaction  with  the  rest.  The  defendant  was  then  directed  hy  the 
presiding  judge  to  pass  upon  the  remaining  jurors,  but  objected, 
"claiming  the  right  to  have  the  jury  impanneled  as  in  capital  cases, 
by  an  examination  of  and  passing  upon  each  one  separately."  The 
judge  **  refused  to  exclude  the  jury  from  the  box,"  but  informed  de- 
fendant that  he  might  examine  each  juror  separately  as  to  his  qualifi- 
cation or  any  cause  of  challenge.  *^  The  defendant  refused  to  do  so," 
saying  that«  "without  waiying  any  right  which  he  had,  he  was  con- 
tent with  the  jurors.  Two  other  jurors  were  called  and  accepted 
after  examination."  Hdd^  that  the  defendant  could  not  complain  on 
appeal  that  his  request  was  denied.  1875,  Sellers  v.  State,  52  Ala. 
868  [JUDGB,  J.]. 

In  criminal  cases  the  prisoner  has  the  first  right  of  challenge. 
Rex  o.  Brandreth,  82  How.  8t.  Tr.  774;  Macfarland's  Trial,  8  Abb.  Pr. 
If.  8.  57,  58.     Controj  Cooley  v.  State,  88  Tex.  686. 

The  government  cannot  exercise  a  preference  in  the  order  of 
jurors  by  asking  one  called  to  stand  aside  till  the  panel  is  exhausted, 
bat  must  challenge  in  order  to  turn  aside  a  juror.  United  States  v. 
Butler,  1  Bugh,  457. 

3.  Where  strict  practice  is  pursued,  a  challenge,  to  be  in  proper 
form,  should  specify  whether  it  is  for  principal  cause  or  to  the  favor. 
Freeman  t.  People,  4  Den.  9. 

But  to  omit  the  statement  or  to  err  in  it,  is  not  necessarily  fatal, 
unless  the  objection  is  taken  at  the  time.  People  v.  Mallon,  8  Lans, 
224;  People  v. -Christie,  2  Park.  Or.  679.  Compare,  however,  People 
«.  Cotta,  49  Cal  467. 

An  objection  to  a  juror,  if  intended  and  understood  as  a  challenge, 
may  be  treated  as  such  by  the  appellate  court,  although  not  even  ex- 
pressed to  be  a  challenge  at  the  trial.  Diveny  v.  City  of  Elmira,  51 
jr.  r.  506,  509. 

The  New  York  statute  of  1873  (stated  on  p.  1),~by  which  all 
challenges  of  jurors,  both  in  civil  and  criminal  cases,  are  to  be  tried 
and  determined  by  the  court  only,  has  not  dispensed  with  the  dis- 
tinction, in  substance  and  in  form,  between  the  two  classes  of  chal- 
lenges.    Tweed's  Trial,  Davis,  J.     See  also  p.  4,  above. 

A  part  of  the  act  of  1878  above  stated,  has  been  embodied  in  the 
Code  of  Civil  Procedure,  with  additions,  as  follows:  §  1180.  [am'd 
1877.]  '*An  objection  to  the  qualifications  of  a  juror  is  available 
only  upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the  court 
only.  Either  party  may  except  to  the  determination,  and  it  may  be 
reviewed,  upon  a  question  of  fact,  or  a  question  of  law,  or  both,  a« 
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where  an  wsae  of  fact  presented  by  the  pleadings  is  tried  by  the 
court;  except  that  where  one  or  more  czcapiions  are  taken,  to  the 
rulings  of  the  court,  made  after  the  jury  is  impanneled,  an  exception 
i4>  the  determination  of  a  challenge  nrast  be  heard  at  the  same  time; 
and  the  case  must  contain  the  matters  necessary  to  present  it,  upon 
the  facts,  or  the  law,  or  both/' 

8.  All  causes  for  principal  challenge  of  a  juror,  relied  on  by  one 
party,  must  be  taken  together,  and  tried  at  one  time;  and  all  causes 
for  challenge  to  the  favor,  relied  on  by  one  party,  must  be  taken  to- 
gether and  tried  at  one  time ;  excepting  fresh  causes  arising  after  trial 
of  those  first  assigned.     Carnal  v.  People,  1  Park.  Cr.  272. 

Questions  may  be  proper  to  enable  the  defendant  to  elect  as  to  his 
right  of  peremptory  challenge,  the  answer  to  which  might  not  sustain 
a  challenge  for  cause.  Lavin  e.  People,  69  lU,  808;  Chicago,  &c.  R. 
R.  Co.  V.  Buttolf,  66  Id,  847. 

After  a  challenge  for  principal  cause,  on  a  ground  involving 
alleged  bias,  has  been  overruled,  the  same  party  may  challenge  the 
same  juror  to  the  favor,  and  examine  him  as  to  the  same  matter.  Car- 
nal e.  People,  1  Park.  Cr,  272.    Compare  the  case  in  the  text,  at  p.  5. 

The  rule  stated  in  some  of  the  cases  (Freeman  e.  People,  4  Den, 
9),  and  amplified  in  WaW»  Practice  (vol.  8,  p.  107),  that  whichever 
class  the  challenge  belongs  to,  the  ground  of  it  must  be  distinctly  as- 
signed in  interposing  the  challenge,  is  not  usually  enforced  in  prac- 
tice. The  court  may  require  it;  but  it  is  not  usually  required;  and  if 
not  required,  the  challenge  is  good  without  assigning  a  ground.  Car- 
nal e.  People,  1  Park.  Cr,  272,  and  authorities  there  collected.  To  the 
contrary  under  the  California  Code  :  People  v.  Cotta,  49  Cat,  167; 
People  e.  Buckley,  4  Id,  241. 

And  assigning  one  ground  of  bias  does  not  preclude  the  challeng- 
ing party  from  proving  another.    Thomas  Case,  4  City  H,  Bee,  81. 

4.  If  strict  regularity  is  enforced  the  challenging  party  will  state 
the  cause  of  challenge,  so  that  when  it  goes  upon  the  record,  the 
other  party  may  demur  or  traverse.  If  without  formal  plea  or  de- 
murrer he  adduces  evidence  tending  to  disprove  the  challenge  he  is 
treated  as  having  joined  issue  on  it.  People  e.  Mather,  4  Wend,  229, 
240. 

5.  On  a  challenge  to  the  favor,  the  triers  should  be  sworn  to  find 
whether  the  juror  4s  indifferent  between  the  parties  (in  a  criminal 
case  between  the  People  and  the  prisoner)  generally.  If  the  oath  ad- 
ministered limits  them  to  the  question  of  his  indifference  '^upon  the 
issue  joined,"  it  is  error.    Freeman  «.  People,  4  Don.  9. 
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The  judge  substituted  for  the  triers  is  not  to  be  sworn  (Tweed^s 
Oy  but  should  decide  upon  the  same  principle. 

6.  When  a  juror  has  been  challenged,  a  witness  may  be  called  to 
prove  the  ground  of  challenge.  Pringle  e.  Hulse,  1  Ctm.  482 ;  Peo- 
ple ».  Puller,  %  Plark.  Or,  16. 

7.  The  juror  himself  may  be  sworn  on  the  voir  dire^  and  asked 
such  questions  as  do  not  tend  to  his  disgrace.  Mechanics*  and 
Farmers*  Bank  o.  Smith,  19  Johns.  115. 

Or,  as  BlackttoTie  says,  *'  with  regard  to  such  causes  of  challenge 
as  are  not  to  his  dishonor  or  discredit  ...  to  his  disgrace  or 
disadvantage."    8  BlaekU,  Com.  868. 

Or,  as  expressed  in  People  f>.  Fuller  (above),  such  questions  as  do 
not  *' impeach  his  character  or  motives." 

8.  Very  slight  grounds  are  held  sufficient  to  sustain  triers  in  the 
rejection  of  a  juror  on  a  challenge  to  the  favor.  Thus,  in  an  action 
by  a  bank,  the  triers  found,  that  a  juror  who  was  an  indorser  of  a 
note  held  by  the  bank,  was  disqualified.  The  court  said  that  this 
circumstance  might,  in  connection  with  others,  have  been  the  ground 
of  bias.    Mechanics*  and  Farmers*  Bank  v.  Smith,  19  Johns.  121. 

9.  On  a  challenge  to  the  favor,  competent  evidence  having  been 
given,  the  triers  (or  the  court  acting  in  place  of  triers)  must  find  that 
the  juror  is  impartial,  or  must  reject  him.  Freeman  v.  People,  4  Den, 
9;  Smith  v.  Floyd,  18  Barb.  522. 

If  a  doubt  is  entertained,  he  should  be  rejected.  The  challenger 
is  not  bound  to  make  out  an  affirmative  case,  as  in  the  case  of  a 
charge  of  guilt.     Thorn's  case,  4  City  H.  Bee.  81. 

To  same  effect  on  a  challenge  for  cause:  Missouri,  &c.  R.  R.  Co. 
«.  Hunker,  11  Kans.  228. 

Otherwise  in  the  case  of  a  challenge  solely  for  cause  on  technical 
statutory  grounds.     Missouri,  &c.  R.  R  Co.  e.  Munker  (above). 

A  party  cannot  sustain  a  challenge  to  the  favor  by  proof  of  a  bias 
in  his  own  favor.    People  e.  Mather,  4  Wend.  229,  246. 

IIL   Usual  grounds  of  dudlen^  for  princip<dcavse. 

1.  That  the  juror  has  formed  and  e2y>re8sed,  or  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  defendant. 
Pringle  v.  Huse,  1  Cow.  432  ;  People  v.  Allen,  43  JST.  T.  28  ;  rev*g  57 
Barh.  388. 

2.  That  the  juror  is  a  relative  by  blood  or  marriage  to  either  party 
within  the  ninth  degree.  3  Blackst.  Com.  363  ;  People  e.  Thompson, 
41  if.  T.  1.  Or,  as  Coke^  and  Edwards^  Jurymah*s  Quids  s&j,  within 
any  degree;  but  this  is  impracticable. 

8.  That  he  has  not  the  requisite  property  qualification.    Kelly  «• 

Vol.  VL— 2 
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People,  65  N.  F.  565,  holds  that  (under  the  Revised  Statutes)  as  to 
the  personalty,  the  ownership  of  the  requisite  sum  must  appear  by 
actual  assessment.  To  the  same  effect  was  Valton  v.  National  Loan 
Fund  Life  Ass.  Soc.,  17  Ahb.  Pr.  268.  But  the  former  Kings  county  act 
dispensed  with  the  necessity  of  assessment,  so  far  as  concerns  petit 
jurors.  X.  1858,  p.  519,  c.  822,  §  7,  end  of  Ist  paragraph,  $  10,  subd. 
1 ;  though  not  in  respect  to  grand  jurors. 

Eelley  «.  People  also  holds  that  the  qualification  as  to  property 
must  exist  at  the  time  of  challenge.  The  Kings  county  act  did  not 
modify  this  rule. 

For  other  qualifications, — ^such  as  age,  capacity,  English  speaking, 
Ac.,  and  for  statutory  provisions  more  recent  than  those  above  con- 
strued,—see  1  Cow.  438,  note,  and  Code  of  Civ.  Fro.  {§  1027,  1175. 

IV.   Umal  grounds  of  ehaUonffo  to  the  favor. 

1.  That  the  juror  has  formed  an  opinion  on  the  case.  This 
•ground  may  be  assigned,  although  a  challenge  for  principal  cause 
upon  the  same  ground  has  been  heard  and  overruled.  Carnal  v.  Peo- 
ple, 1  Pari.  Cr.  272.  But  if  sustained  by  proof,  on  challenge  to  the 
favor,  the  exclusion  of  the  juror  is  not  matter  of  right,  it  rests  in 
the  judgment  of  the  court  or  triers. 

Belief  in  the  truth  of  an  hypothesis,  material  to  the  case,  or  an 
Opinion  on  a  part  of  the  facts  on  which  the  verdict  depends,  may 
disqualify. 

Thus,  in  an  action  to  recover  damages,  incurred  by  reason  of  dis- 
ease alleged  to  have  been  conmiunicated  to  plaintiff^s  cattle  from 
cattle  brought  by  the  defendant  into  Illinois  from  Texas,  in  contra- 
vention of  the  Illinois  statute  of  1867,  one  of  the  jurors,  questioned 
as  to  his  competency,  testified  that,  in  his  opinion,  Texas  cattle 
would  communicate  disease,  whether  themselves  diseased  or  not,  but 
the  objection  to  his  serving  as  a  juror  was  overruled.  Hdd  error, 
since  it  appeared  that  the  Texas  cattle  had  passed  along  the  road  by 
the  place  in  which  plaintiff's  cattle  were.  Lawbence,  Ch.  J.,  1871, 
Davis  V.  Walker,  60  III.  452. 

Opinion  on  *'  some  of  the  transactions  in  the  case,'^  from  what  he 
had  heard  and  read  of  the  case,  which  would  require  some  proof  to 
remove,  though  with  no  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner,  and  with  a  declaration  by  the  juror  that  he  had  no  bias  or 
prejudice  for  or  against  the  defendant,  and  could  render  an  impar- 
tial verdict  on  the  evidence — Hdd^  to  sliow  competency.  Coi«e,  J.., 
1875,  State  v.  Bryan,  40  /<nra,  879. 

The  defendant,  an  insurance  company,  was  permitted  to  ask  a 
juror  whether  suicide  is  conclusive  evidence  of  insanity,  and,  upon 
an  afilrmative  answer,  the  juror  was  challenged  for  cause,  which 
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ehalleDge  was  sustained.     1874,  Boileau  «.   Life  Ins.  Co.,  9  PhiL 
»18. 

8.  That  he  entertains  a  personal  bias  against  the  party  challeng- 
ing.   People  V.  Allen,  48  N.  T,  28 ;  rev'g  67  Barb.  888. 

A  joror,  on  bis  examination,  stated  that  he  had  a  prejudice 
sgainst  insurance  companies,  generally,  founded  on  the  fact  that  he 
conld  not  comprehend  their  proceedings,  but  that  the  prejudice 
would  not  affect  hb  verdict.  Eeld^  that  a  challenge  for  cause,  in  an 
action  against  an  insurance  company,  should  not  have  been  over- 
mled.  THOR2ITOK,  J.,  1871,  Winnesheik  Ins.  Co.  «.  Schueller,  60 
/fi.465. 

8.  That  he  entertains  a  personal  bias  in  favor  of  the  other  party. 

Intimate  acquaintance  with  a  party  to  an  action,  and  frequent 
meeting,  does  not  necessarily  disqualify  a  juror.  1872,  Moore  e. 
Cass,  10  Kans.  288. 

Intimate  acquaintance  may  be  a  disqualification.  Thomas  case, 
4  CUy  R,  Bee,  81.  Friendship  or  clientage  is  not,  as  matter  of  law, 
necessarily  a  disqualification.     Reg.  «.  Geach,  9  (7ar.  dk  P.  499. 

4.  That  he  sympathises  with  considerations  which  enter  into  the 
prosecution  [or  defense]  of  this  action. 

In  an  action  for  forcible  entry  and  detiuner,  brought  by  trustees 
of  one  religious  denomination  against  those  of  another, — Rdd,  that 
membership  in  one  disqualified  a  juror,  not  on  account  of  his  relig- 
ions opinions,  but  on  the  ground  of  interest.  1871,  Cleage  v.  Hyden, 
^  Eeith,  {Tenn,)  19. 

In  an  action  by  a  woman  against  a  brewer  for  selling  lager  bier  to 
her  husband,  it  appeared  that  the  brewer  had  no  license  to  sell  in 
small  quantities,  and  one  of  the  jurors  testified  on  the  voir  dire,  that 
he  thought  the  business  of  selling  and  manufacturing  lager  bier  was 
a  **  perfect  nuisance/^  a  low  business  ;  no  man  should  be  allowed  to 
make  or  sell  it  :  had  no  sympathy  for  a  man  that  would  ;  it  was  a 
curse  to  the  community  ;  would  do  all  he  could  except  raise  a  mob  to 
break  down  places  established  for  the  purpose  ;  and  upon  being  asked 
by  the  court  if  he  felt  a  leaning  in  favor  of  one  party  or  the  other, 
on  a  question  of  this  kind,  to  start  with,  replied,  "  Well,  my  feeling 
on  that  is,  to  have  the  thing  stopped — that  is  what  I  feel."  Hetd^ 
that  he  was  disqualified.  Bbbbsb,  J.,  1874,  Albrecht  v.  Walker,  78 
JU.  69. 

On  the  trial  of  one  indicted  for  keeping  open  a  tippUng  house  on 
'Sunday,  a  juror  testified  on  direct  that  he  had  a  prejudice  against 
persons  engaged  in  the  business  of  saloon-keeping,  and  against 
liquor-selling,  which  however  would  not  iufluenee  bis  juigiy^enit^ 
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and  on  cross-examination  by  the  prosecution,  said  that  it  was  the 
traffic,  and  not  the  persons  who  engaged  in  it,  that  he  had  a  feeling 
against  Bdd,  that  he  was  competent.  Sheldon,  J.,  1875,  EIroer  «. 
People,  78  m.  294. 

In  an  action  against  a  stockholder,  brought  by  a  gravel  road  com- 
pany, for  his  subscription,  a  juror  testified  that  he  was  a  stockholder 
in  another  gravel  road  company  in  the  same  county.  Edd,  that  this 
fact  did  not  constitute  a  disqualification.  Wordbn,  J.,  1875,  Miller 
«.  Wild  Cat,  Ac.  Co.,  53  Ind.  51. 

He  also  testified  that  his  father  resided  near  the  plaintiflTs  rood 
and  had,  he  supposed,  been  assessed  in  its  favor,  and,  he  presumed, 
had  paid  his  assessment,  whereupon  the  defendant  objected  to  his 
competency.  Beid  (without  deciding  whether,  if  the  father  had 
actually  paid  the  assessment,  and  become  a  stockholder  in  plain tifTs 
company,  the  juror  would  have  been  competent),  that  this  evidence 
did  not  disqualify  him.    Ih. 

5.  That  he  has  a  bias  in  favor  of  persons  on  the  side  of  the  prose- 
cution [or  defense]  of  the  action. 

The  last  two  grounds  were  assigned  for  challenges  to  the  favor,  in 
the  Macfarland  case,  and  jurors  were  examined  thereupon  as  to  their 
acquaintance,  Ac,  with  Mr.  Frothingham,  &c. 

Upon  impanneling  the  jury  in  a  civil  cause,  a  juror  was  asked  by 
the  counsel  for  the  defendant  [sembUf  a  corporation]  if  upon  hearing  the 
testimony,  you  should  find  it  evenly  balanced,  which  way  would  you 
be  inclined  to  decide  the  case  ?  Eeld^  that  the  question  should  have 
been  allowed  as  determining  the  exercise  of  peremptory  challenge,  if 
for  no  other  reason.  Brbesb,  J.,  1872,  Chicago  &  Alton  R  R.  Co. 
«.  Buttolf,  66  lU,  847.  S.  P.,  Lavin  «.  People,  69  Id.  808.  On  the 
contrary,  in  a  suit  by  a  woman,  for  damages,  for  the  death  of  her  hus- 
band, allegjcd  to  have  happened  by  the  negligence  of  the  defendant, 
his  employer,  several  jurors  were  asked,  if,  in  the  event  the  testi- 
mony was  evenly  balanced,  they  would  not  incline  to  the  side  of  the 
plaintiff,  and  replied  that  they  would.  They  were  accepted,  and  ver- 
dict was  given  for  the  plaintiff.  Held^  that  such  questions  were 
improper,  and  judgment  afilrmed.  Napton,  J.,  1876,  Eeegnan  e. 
Kavanagh,  62  Mo.  230. 

For  other  illustrations  of  these  principles  see  the  following  cases  : 
People  V.  Christie,  2  Plarh.  Or.  679  ;  8.  C,  2  Ahb.  Ft.  526  (Sftprmna 
Ct.  O.  T.  1855,  Clbbkb,  Morbis  and  Mitchbll,  JJ.,  opinion  by 
MoBRis,  J.).  Indictment  for  riot  arising  out  of  prejudices  between 
Roman  Catholics  and  others.  Defendants  were  members  of  a  society 
of  Hibernians  and   Catholics.     HM^  competent  to  ask  a  juror  : 
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V  Have  jou  any  bias  or  prejudice  against  Roman  Catholics  ?"  and 
that  it  was  error  to  allow  him  to  refuse  to  answer,  upon  the  ground 
that  his  answer  would  tend  to  disgrace  him.  The  court  say :  "  The 
right  to  an  impartial  jury  is  not  to  be  sacrificed  to  the  fear  or  appre- 
hension of  wounding  the  feelings  of  others.  .  .  There  is  neither 
dishonor  nor  disgrace  attached  to  the  fact  that  a  man  had  formed  an 
opinion  upon  any  subject  which  agitated  public  consideration.'* 

People  «.  Jones,  1  Edm,  8d,  Cm.  {At  Circuit,  1845,  Edmonds,  J.). 
The  object  is  to  have  an  unbiased  tribunal;  not  necessarily  one  en- 
tirely ignorant  of  the  matter  in  hand,  but  one  whose  mind  is  so  un- 
biased, so  free  from  any  preconceived  opinion  calculated  to  warp  its 
judgment,  as  to  enable  it  to  be  entirely  impartial,  and  perform  its 
whole  duty  by  rendering  a  verdict,  not  according  to  those  precon- 
ceived opinions,  but  according  to  the  evidence. 

It  is  the  duty  of  courts  to  see  to  it  that  both  litigant  parties,  be 
they  public  bodies  or  private  individuals, — have  such  a  jury.  Would 
it  be  a  discreet  performance  of  that  duty  to  have  a  Mormon,  with  his 
belief  in  many  wives,  serve  as  a  juror  on  a  trial  for  bigamy  ?  To  have 
one  who  believes  in  taking  life  for  only  a  verbal  insult  sit  as  a  juror 
in  the  case  of  a  homicide  growing  out  of  offensive  language  f  Such 
a  line  of  action  would  be  a  mockery  of  justice. 

United  States  o.  Reynolds,  1  Utah  T.  226  (Bbbnnak,  J.,  1876).  A 
juror  who  has  conscientious  scruples  against  indicting  a  person  for 
polygamy  is  disqualified  from  serving  as  a  juror  to  try  an  indictment 
lor  such  offense. 

United  States  o.  Reynolds,  1  Utah  T.  310  (Borbmak,  J.,  1876).  On 
an  indictment  for  polygamy,  the  juror's  declining  to  answer  whether 
he  was  living  in  polygamy,  on  the  ground  that  it  would  tend  to 
criminate  him,  is  a  sufilcient  admission  to  exclude  him. 

Karetzek  o.  Cauldwell,  5  BoU,  660;  S.  C,  2  AJUb.  Ft,  K  8.  407 
(jyi  Y.  Superior  Ci,  Sp.  T.  1867).  In  an  action  for  libel,  respecting 
plaintiff's  conduct  in  managing  theatricals,  the  fact  that  a  juror  de- 
clares himself  opposed  to  theatrical  representations,  is  not  a  ground 
of  challenge  for  principal  cause.  It  does  not  constitute  incompe- 
tency, and  is  only  ground  of  challenge  to  the  favor. 

Dorr's  Trial  (Supreme  Ct.  of  B.  L  1844).  Trial  for  treason  against 
the  State.  The  court  refused  to  allow  jurors  to  be  asked  if  they 
voted  for  Dorr,  and  if  they  believed  he  was  governor  at  the  time  in 
question. 

Smith  «.  Hoyd,  18  Barb.  522  (Supreme  Ct.  Oen.  T.  1854).  Eeld^ 
the  fact  that  the  proposed  juror  had  formed  an  opinion  against  the 
*'  custom "  set  up  in  the  answer,  is  proper  to  go  to  the  triers  on  a 
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challenge  for  favor  ;  thongfa  it  does  not  entitle  the  challenging  part/ 
to  an  instruction  that  he  is  not  indifferent. 

McNall  9.  McClure,  1  Lam.  82,  85  {SupreiM  Ct.  1869).  BM,  tliat* 
the  fact  that  all  the  jurors  expressed  an  opinion  that  the  statute  on 
which  the  proceeding  was  had  was  a  good  law,  did  not  as  matter  of 
law  disqualify,  nor  was  it  evidence  to  go  to  the  triers. 

Purple  V.  Horton,  18  Wend.  9  (Supreme  Ct.  1834,  Opinion  b^ 
Sayaob,  J.).  Action  for  slander.  Eield,  that  a  freemason  is  not  dis- 
qualified, as  matter  of  principal  cause,  from  sitting  as  a  juror,  where 
another  mason  is  a  party,  even  though  they  be  of  the  same  degree. 
BlaekiUme's  statement,  that  being  of  the  same  society  or  corporation, 
is  enough  to  exclude,  is  not,  as  a  general  rule,  sound,  in  the  present* 
state  of  society.  In  the  same  case,  a  challenge  on  the  same  ground 
was  submitted  to  triers,  who  hoard  the  oath  which  is  taken  by  all 
masons  to  aid  each  other,  &c.,  and  they  held  the  juror  indifferent, 
Beld,  no  error. 

In  the  Morgan  Trials,  on  an  indictment  for  conspiracy  to  kidnap 
(one  of  the  trials  reported  as  People  v.  Mather,  4  Wend.  229),  a  juror 
was  challenged  for  principal  cause  on  the  ground  that  he  was  a  mem- 
ber of  the  society  of  freemasons  and  of  the  degree  of  Royal  Arch  : 
and  reliance  was  placed  on  the  rale  in  Bleukstone.  The  court  held  that* 
'^  society  "  meant  such  as  are  recognized  by  law.  Mr.  Spencer  offered 
to  prove  that  the  society  of  which  the  juror  and  defendant  were  both' 
members  was  incorporated.  After  argument  the  court  overruled  the' 
objection  ;  and,  on  trial  of  a  challenge  to  the  favor,  the  obligations  of 
freemasonry  having  been  proved,  the  triers  rejected  the  juror. 
Edw.  Jfivym,  G.  95. 

Williams  v.  Smith,  6  Caw.  166.  In  an  action  against  a  turnpike" 
company^s  toll-gatherer,  if  the  company  would  not  be  liable  for  the 
recovery  in  case  it  cannot  be  collected  from  the  defendant,  a  stock- 
holder of  the*  company  is  not  subject  to  challenge  for  principal 
cause. 

Burr'i  Trialj  vol  1,  p.  870.  The  chief  justice  said  that  if  a  juryman 
were  to  declare  tliat  the  attempt  to  achieve  the  dismemberment  of 
the  Union  (a  political  society  or  body  politic  of  which  both  the  juronr' 
and  the  defendant  were  members,  and  which  was  the  prosecutor)  was 
treason,  it  would  not  be  a  complete  objection  or  disqualification. 

Lewis  V.  Few,  Anth.  If.  P.  102.  In  libel,  for  publishing  an  ad- 
dress adopted  at  a  political  meeting,  a  person  present  and  acting  at 
such  meeting  was  found  incompetent. 

Diveny  9.  City  of  Elmira,  51  IT.  T.  506,  Bakl,  C,  1878.  A  citi- 
sen  and  taxpayer  of  a  municipality  is  not  competent  as  a  juror  in  an 
action  against  it,  except  in  an  action  to  recover  penalty  or  forfeituro 
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{2  R.  8.  557,  S  2  ;    Code  of  Cw.  Fro,  §  1179),  unless  by  its  charter 
such  disqualification  is  removed. 

Beam  v.  City  of  Greensburgh,  51  Ihd.  119,  Biddlb,  Cb.  J.,  1875. 
It  is  a  good  cause  for  challenge  of  a  juror  by  the  plaintiff  suing  for 
an  injury  resulting  from  a  defective  condition  of  a  sidewalk  alleged 
to  have  been  improperly  constructed,  and  negligently  allowed  to  bo 
out  of  repair,  that  the  juror  is  a  citizen  and  taxpayer  of  the  city  sued. 

8.  P.,  Cramer  v.  City  of  Burlington,  42  Iowa,  315. 

And  the  plaintiff,  by  going  to  trial  after  objection  and  exception, 
does  not  waive  his  objection  to  the  paneL  Fulweiler  v.  City  of  Btw 
Louis,  61  Mo,  479. 

Y.  Disqualifying  opinion». 

The  case  in  the  text  reverses  the  decision  in  18  HnUy  243,  and 
overrules  in  effect  Phelps  «.  People,  0  Id.  401,  421. 

The  following  reference  to  the  cases  will  illustrate  the  recent  his- 
tory of  the  controversy  as  to  disqualifying  opinions. 

The  juror  must  '^  stand  indifferent  as  he  stands  unsworn.''  Cohe 
Zi£L  155,  b.  That  is,  he  must  owe  his  indifference  not  to  his  oath  but 
to  his  condition  of  mind  before  it  is  taken. 

[Cited  with  apparent  approval  in  JSxp.  Yermilyea,  6  Cow.  563 
(1836). 

Declared  by  E]nsoNi>s,  J.,  to  be  an  unintelligible  maxim.    People 

9.  Hayes,  1  Edm.  8d.  Cm.  584  (1848). 

Declared  to  be  a  cardinal  rule  of  law  by  Andrews,  J.  (Ct.  of  App.). 
People  «.  Allen,  43  K  F.  28,  84.] 

The  formation  and  expression  of  a  merely  hypothetical  opinion, — 
t,  g.,  ''if  the  reports  of  the  neighbors  are  correct  defendant  was 
wrong,  &c.,''  does  not  necessarily  disqualify.  Durrell  v,  Mosher,  8^ 
Jokru.  445.     Compare  People  «.  Murphy,  45  Citl.  137. 

But  in  PM>ple  «.  Mather,  4  Wend.  220,  242,  it  is  said  that  an  opin- 
ion formed  on  rumor  is  more  disqualifying  than  one  formed  on  knowl- 
edge. 

On  the  contrary : 

One  of  the  articles  of  impeachment  of  Judge  Chase,  was  that  he 
admitted  a  juror  on  this  principle.  People  e.  Yermilyea,  7  Cote.  109, 
123. 

The  formation  and  expression,  or  the  formation  or  expression  of 
an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  founded  on 
knowledge  of  the  facts,  or  information  derived  from  those  who  knew 
the  facts,  is  a  principal  cause  of  challenge.  People  t.  Yermilyea,  f 
Cow.  108,  126,  128. 

The  rule  in  People  v.  Yermilyea  applies  equally  to  an  opinion 
founded  on  newspaper  reports  and  rumors,  as  to  one  founded  on 


24  ABBOTT'S    NEW   CASES. 


Proper  Practice  in  Impanneling  a  Jury. 


knowledge  or  evidence  of  facts.    People  «.  Mather,  4  Wend.  229,  241 
(1830). 

On  trial  of  a  challcDge  to  the  favor,  it  is  error  to  charge  the 
triers,  that  nothing  but  a  fixed  and  decided  opinion,  such  as  will 
require  evidence  to  remove,  is  a  disqualification.  Any  and  every  cir- 
cumstance, from  which  bias,  partiality,  or  prejudice  may  justly  be 
inferred,  though  very  weak  in  degree,  is  admissible.  People  «.  Bo- 
dine,  1  Den.  S08 ;  rey'g  1  Bdm.  Sd.  Com.  86. 

Said  by  Edmonds,  J.,  in  People  e.  Hayes,  1  Edm.  8eL  Ca$.  582,  to  be 
overruled  by  People  v.  Honeyman,  8  l>en.  122,  so  far  as  that  now  the 
judge  should  instruct  the  triers  not  to  set  aside  a  juror  unless  he  has 
such  a  settled  opinion  that  he  cannot  dbregard  what  he  has  read  and 
heard,  and  render  verdict  on  the  evidence  alone,  and  that  he  is  to  be 
trusted  when  he  says  he  can  do  so. 

Nothing  short  of  a  fixed  or  settled  opinion  is  a  sufficient  opinion 
to  sustain  a  challenge  for  principal  cause,  although  a  mere  impression 
may  be  proved  on  a  challenge  to  the  favor.  People  «.  Honeyman,  8 
Den.  121. 

It  M0fiu,  that  it  is  not  judicious  to  set  aside  a  juror  on  challenge  for 
favor,  because  of  an  opinion  not  so  settled  that  he  could  not  disregard 
what  he  had  heard  out  of  court,  and  render  a  verdict  on  the  evidence 
alone.  People  v.  Honeyman  (above  cited) ;  People  v,  Hayes  (above 
cited). 

An  opinion  which  it  would  require  evidence  to  remove,  is  a  dis- 
qualification as  matter  of  principal  cause.  Cancemi  e.  People,  16  If.  F. 
601. 

[Said  not  to  be  controlling  authority  by  Roosevelt,  J.,  in  People 
e.  Sanchez,  18  Mino.  iV.  72.  On  error  in  the  court  of  appeals,  the 
only  judge  who  expressed  an  opinion  on  the  merits  of  the  challenge 
was  Clerke,  J.,  dissenting,  who  thought  it  wrongly  overruled.  San- 
chez V.  People,  22  K  T.  147,  155,  161. 

Distinguished  in  People  e.  Stout,  4  Park.  Cr.  71,  as  not  excluding, 
unless  the  opinion  is  absolute  and  settled.] 

A  preconceived  idea,  formed  from  reading  the  papers,  but  without 
bias  either  way,  and  the  preconceived  idea  or  impression  being  one 
which  would  not  influence  the  verdict,  does  not  necessarily  disqualify 
on  a  challenge  to  the  favor.  People  v.  Sanchez,  18  Hoio,  Pr,  72,  75. 

[Facts  as  to  the  challenge  are  stated  in  22  If.  T,  150.] 

General  impressions  derived  from  reading  newspapers,  and  not 
amounting  to  an  opinion  on  the  prisoner's  guilt  or  innocence,  do  not 
as  matter  of  law  disqualify  on  a  challenge  to  the  favor,  especially  as 
the  decision  of  the  triers  is  final.  O'Brien  «.  People,  86  N.  T.  276.  S. 
C,  8  Ahb.  Pr.  N.  8.  868  ;  affi'g  48  Barb.  274). 
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An  indefinite  and  hypothetical  opinion,  which  is  not  absolnte  and 
■etUed,  does  not  disqualify  as  principal  cause,  but  goes  only  to  the 
favor.  People  «.  Stout,  4  Park,  Cr.  71,  109  ;  People  o.  Mallon,  8  Lan». 
224. 

In  Probst's  case  (trial  for  murder  of  Dearing,  Official  Report,  p.  8, 
Oyer  and  Terminer,  1866,  Allison,  P.  J.,  and  Pubbce,  Assoc.  J.),  the 
following  question  was  put: 

*' Notwithstanding  the  opinion  \pr^  impression]  that  you  have 
formed,  can  you  enter  the  jury-box  aud  decide  the  guilt  or  innocence 
of  the  defendant  upon  the  evidence  which  may  be  submitted  to  you, 
and  upon  that  alone,  uninfluenced  by  the  impression  or  opinion  which 
you  say  you  have  formed  of  the  guilt  or  innocence  of  the  defendant  f* 

The  juror  had  previously  said  he  had  formed  an  opinion,  and 
counsel  insisted  that  he  was  incompetent  Allisok,  P.  J.,  put  the 
above  question,  and,  the  juror  answering  in  the  affirmative,  the  chal- 
lenge was  withdrawn  and  the  juror  accepted. 

A  juror,  examined  on  behalf  of  the  defendant,  said:  *'I  heard  of 
the  matter  last  spring.  What  I  heard  did  not  make  any  impression 
on  my  mind.  Have  formed  and  expressed  no  opinion.  What  I  heard 
was  hearsay ;  have  never  read  any  newspaper  account,  and  the  person 
who  told  me  evinced  no  feeling.  I  could  go  into  the  trial  without 
prejudice  either  way.  From  what  I  heard  I  suppose  the  defendant  to 
be  the  man  who  killed  (the  victim).  It  would  take  evidence  to  re- 
move from  my  mind  the  impression  that  he  killed  the  victim."  A 
challenge  for  cause  having  been  overruled, — HM^  that  the  ruling  was 
correct    1873,  State  «.  Crawford,  11  Kdn$.  82. 

A  juror,  challenged  by  the  defense,  testified  that  he  had  formed  an 
opinion,  in  part  taken  from  the  newspapers,  and  part  from  oral 
rumor,  but  that  his  opinion  was  so  unfixed  that  he  could  hear  and 
determine  the  case  upon  the  evidence  adduced  at  the  trial,  uninflu- 
enced by  previous  impressions,  though  they  were  derived  in  part 
from  reading  the  newspaper  account  of  the  evidence  before  the  cor- 
oner. HM^  that  he  was  not  incompetent.  1874,  Artwein  «.  Com* 
monwealth,  76  Pa.  St.  414. 

A  juror  stated  he  had  formed  an  impression  based  on  newspaper 
statements,  and  that  it  would  require  evidence  to  change  it  On  cross 
examination,  it  would  require  some  evidence — he  could  not  draw  such 
a  distinction  as  to  requiring  ^*  considerable  evidence;"  to  him  all  evi- 
dence was  evidence.  To  the  court :  his  impression  was  not  an  opin- 
ion, and  that  his  opinion  would  give  way  to  evidence.  J7e2e2,  that  the 
court  did  not  err  in  refusing  challenge  for  cause.  State  «.  Coleman, 
27  La.  601. 

An  opinion  expressed  hypothetically,  and  not  with  regard  to  all 
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the  facta, — Held,  oo  evidence  of  a  fixed  and  definite  opinion.     Curry 
«.  State,  5  iV<^.  412. 

One  who  had  formed  and  expressed  an  opinion,  said,  '^  I  talked 
pretty  loud,  my  opinion  is  based  upon  general  rumor  and  newspaper ^ 
reports  ;  I  think  I  could  return  a  fair  and  impartial  yerdict,  but 
might  possibly  lean  a  little  the  other  way — BM,  incompetent.    1876, 
Curry  v.  State,  4  Neb.  545. 

The  defendant,  indicted  for  murder,  challenged  a  juror  for  im- 
plied bias.  On  his  examination  in  chief,  the  juror  stated  that  when 
the  homicide  was  committed  he  was  a  telegraph  operator,  near  the 
place  where  the  homicide  occurred,  and  learned  some  of  the  facts 
from  dispatches  sent  through  the  office,  and  also  heard  some  of  the 
particulars  through  a  witness  for  the  prosecution  ;  that  from  these 
fact«,  and  particularly  from  the  dispatches,  he  had  formed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused  ;  that  it  was  a  *^  fixed 
opinion,''  and  would  require  evidence  to  remove  it ;  that  he  still 
retained  that  opinion  after  having  heard  what  purported  to  be  the 
facts  of  the  case,  and  it  would  require  evidence  to  change  it.  On 
cross-examination,  he  said  that  the  opinion  he  had  formed  depended 
on  the  truth  or  falsity  of  what  he  had  heard  ;  that  *^  if  it  turns  out 
that  what  I  have  heard  is  not  true,  then  I  will  have  no  ojHnion  in 
the  matter."  Bdd,  that  he,  having  a  *' fixed  opinion,"  and  not  a 
mere  *^  hypothetical  opinion,"  or  a  '^mere  impression,"  should  have 
been  excluded  from  the  jury-box.  Judgment  reversed.  1878,  Peo- 
ple V.  Johnston,  46  Col.  78. 

A  juror  said,  **I  read  accounts  of  this  matter  in  the  newspapers, 
heard  it  talked  about;  have  formed  an  opinion,  I  think,  from  what  I 
have  read ;  the  opinion  would  follow  me,  if  I  had  no  evidence  against 
it,  into  the  jury-box  ;  if  there  was  nothing  to  contradict  these  re- 
port^ I  should  be  of  the  same  opinion ;  unless  the  evidence  satisfied 
me  that  I  was  wrong  I  should  hold  to  that  opinion;  I  have  not 
formed  an  opinion  which  could  influence  me,  unless  the  evidence  sus- 
tained it."  He  further  testified  that,  notwithstanding  his  opinion,  he 
could  decide  upon  the  evidence,  and  upon  that  alone.  Heldj  that  he 
was  competent.     1874,  O'Mara  «.  Commonwealth,  75  Pa,  St.  424. 

The  juror  challenged  by  the  defendant  had  formed  and  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  derived  from 
oral  rumor.  Hddy  that  though  the  juror  said  it  was  a  decided  opinion, 
the  presumption  (after  conviction)  was  that  such  opinion  was  merely 
hypothetical,  as  he  said  that  he  had  no  prejudice  and  could  give  the 
accused  an  impartial  trial.  1878,  Jackson  v.  Commonwealth,  23 
OraU.  919. 

A  juror  stated  that  from  what  he  had  read  in  the  papers  he  had 


ABBOTT'S    NEW    CASES.  27 


Proper  Practice  in  Impanneling  a  Jury. 


formed  an  opinion;  and  in  reply  to  questions  of  judge  said,  '*The 
opinion  referred  to  was  not  an  opinion,  but  an  impression,  which  im- 
pression would  readily  yield  to  evidence  (atrong  evidence,  mind)  and 
that  he  could  go  into  the  jury-box,  and  render  a  verdict  according  to 
the  evidence  in  the  case,  regardless  of  the  impression  referred  to  by 
him."  Bleld^  that  he  was  not  disqualified.  State  «.  Hugel,  27  La, 
Ann.  375.     See  also  Hall  v.  State,  51  Ala.  9. 

The  examination  of  the  jurors  disclosed  the  fact  that  they  had 
read  in  newspapers  some  account  of  the  alleged  robbery,  and  that 
Bome  of  them  had  heard  reports  of  the  matter  from  witnesses  and 
others.  One  of  them  (said  in  the  opinion  to  have  formed  a  more 
decided  opinion  than  the  others)  swore,  in  answer  to  the  question 
whether  be  had  any  prejudice  for  or  against  the  accused,  that  ho 
had,  and  that  he  did  not  think  he  could  give  him  an  impartial  trial. 
On  further  examination  he  testified  that  he  did  not  know  the  accused, 
had  no  friendliness  or  animosity  to  him,  did  not  remember  whether 
he  had  conversed  with  any  one  who  knew  the  facts,  did  not  think 
he  bad,  and  that  his  knowledge  was  derived  principally  from  news- 
papers. Biddy  that  he  was  a  competent  juror  under  the  act  of  1873' 
(9  Sen.  94),  which  provides  that  a  pre-existing  opinion  shall  not  dis« 
qualify  a  juror,  if  the  court  shall  be  satisfied  from  his  examination, 
or  from  other  evidence,  that  he  will  render  an  impartial  verdict. 
HAI.LBTT,  C.  J.,  1873,  Jones  v.  People,  9  Col.  T.  851. 

Meld,  also,  that  that  act  was  not  in  conflict  with  article  6  of  U. 
8.  Constitution,  which  securer  to  all  persons  charged  with  crime* 
the  right  to  be  tried  by  an  impartial  jury.     lb. 

An  opinion  that  the  deceased  was  killed,  and  that  the  prisoner 
killed  him,  with  nothing  more  to  explain  it,  disqualifies  upon  tt 
challenge  for  cause,  by  the  prisoner.  Yalsktuvs,  J.,  1875,  State  of 
Kansas  v.  Brown,  15  Kans.  400. 

In  an  action  for  the  possession  of  real  property,  one  of  the  jurors, 
examined  by  the  plaintiff,  said  that  he  had  asked  one  of  the  defcnd- 
•nta  if  he  had  such  a  case  in  court,  and  the  defendant  said  he  had, 
but  did  not  talk  much  about  it,  but  that  the  juror  had  formed  and 
expressed  an  opinion  concerning  the  merits  of  the  ease  ;  that  he  be«- 
liered  the  opinion  formed  by  him  would  readily  yield  to  the  evidence 
presented  ;  and  that  he  could  hear  it  and  decide  as  impartially  as  if 
he  had  not  previously  formed  and  expressed  an  opinion.  Held,  that 
he  was  competent  Bcskibk,  C.  J.,  1875,  Scranton  v:  Stewart,  69 
Ind.  eS. 

Bddj  also,  that  two  jurors  who  swore  that  they  had  heard  the  case 
talked  about  by  various  persons  ;  that  upon  what  they  heard  they  had 
formed  and  expressed  opinions  upon  the  merits  of  the  case,  and  th» 
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rights  of  the  parties  ;  and  that  they  believed  their  opinions  were  of 
such  a  character  that  they  would  readily  yield  to  the  testimony.    Ih. 

A  juror,  questioned  by  the  defendant,  said  that  he  had  read  the 
report  of  the  evidence  (in  the  case  of  one  jointly  indicted  with  the  de- 
fendant) ;  that  he  had  formed  an  opinion  thereon  as  to  the  guilt  or 
innocence  of  the  accused ;  that  it  would  require  other  and  different 
evidence  to  change  that  opinion ;  that  the  opinion  so  formed  would 
not  influence  his  verdict  in  the  slightest  degpree;  and  that  he  would 
give  the  accused  a  fair  and  impartial  trial  according  to  law  and  the 
evidence.  Held,  that  the  juror  should  have  been  rejected.  1875, 
Black  e.  State,  42  Tex,  877. 

A  struek  jury  was  called,  and  the  accused,  after  her  peremptory  chal- 
lenges were  exhausted,  challenged  three  jurors  for  cause.  Each  swore 
that  he  had  **  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused;^'  but  they  stated  that,  nevertheless,  they  could 
render  an  impartial  verdict  upon  the  law  and  the  evidence.  One 
said  his  opinion  was  formed  from  what  he  had  read  in  the  news- 
papers ;  another  that  his  opinion  was  founded  upon  the  same,  includ- 
ing what  he  had  read  in  papers  of  the  testimony  published  therein,  of 
the  testimony  taken  before  the  coroner  s  jury ;  and  the  third,  that  his 
opinion  was  formed  entirely  from  reading  what  purported  to  be  a  re- 
port of  such  testimony  as  appeared  in  the  newspapers.  Hldd,  that 
while  the  first-mentioned  juror  might  be,  and  in  the  discretion  of  the 
court  was,  competent,  that  the  two  last  jurors  were  incompetent. 
Frazier  v.  State  of  Ohio,  28  Ohio  St.  551. 

Under  section  134  of  the  Ohio  code  of  criminal  proceedure  (as 
amended  February  10, 1872),  an  opinion  of  a  juror  in  a  criminal  case, 
formed  upon  reading  the  testimony  therein  as  printed  in  a  newspaper, 
precludes  him  from  serving  as  a  juror  in  the  case.     Ih. 

Otherwise,  if  such  opinion  **  shall  appear  to  be  founded  upon 
reading  newspaper  statements,"  &c.,  if  the  court  is  satisfied  that  he  is 
impartial.    Ih. 

A  juror  testified  to  a  question  put  on  behalf  of  the  accused,  '*  I 
have  formed  and  expressed  an  opinion  as  to  the  guilt  or  innocence  of 
the  prisoner ;  read  the  evidence  of  the  former  trial ;  still  entertain 
that  opinion,  which  it  would  take  some  evidence  to  remove  ;  this 
opinion  would  not  bias  or  influence  my  judgment,  if  I  were  sworn  as 
a  juror  ;  this  opinion  was  formed  from  reading  the  evidence  of  the 
former  trial. ^'  And  upon  the  accused  challenging  for  cause  said, 
'*If  sworn  as  a  juror  I  could  and  would  make  up  my  verdict  exclu- 
sively upon  the  evidence  given  here,  unfluenced  and  unbiased  by  my 
present  opinion."  Bdd,  that  he  should  have  been  excluded.  Aghbw, 
J.,  1878,  Staup  f.  Commonwealth,  74  Pet.  St.  458. 
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"  WheneTer,  therefore,  the  opinion  of  the  juror  has  been  formed 
upon  the  eyidence  given  in  the  trial  at  a  former  time,  or  has  been  so 
deUberately  entertained  that  it  has  become  a  fixed  belief  of  the  pris- 
oner's guilt,  it  would  be  wrong  to  receive  him.  In  such  a  case  the 
bias  must  be  too  strong  to  be  easily  shaken  off,  and  the  prisoner  ought 
not  to  be  subjected  to  the  chance  of  conviction  which  it  necessarily 
begeto/'    Ih. 

'*  But  where  the  opinions  or  impressions  of  the  juror  are  founded 
on  rumor  or  reports,  or  even  newspaper  statements,  which  the  juror 
feels  conscious  he  can  dismiss  ;  where  he  has  no  fixed  belief  or  pre- 
judice, and  is  able  to  say  he  can  fairly  try  the  prisoner,  on  the  evi- 
dence, freed  from  the  influence  of  such  opinions  or  impressions,  he 
ought  not  to  be  excluded."    Ih, 

In  Wiggin  «.  Plumer,  11  Fo^er  {N,  ff.)  251,  it  was  held  that  the 
fact  that  a  juror  had  repeatedly  expressed  a  decided  opinion  on  the 
case,  before  the  trial,  and  did  not  disclose  this  when  the  jurors  were 
asked  as  to  their  indifferency,  is  ground  for  a  new  trial. 

YL  PeremjOary  challenges, 

1.  The  peremptory  challenges  should  be  reserved  until  a  full  num- 
ber of  jurors  has  been  obtained,  by  examination,  and  interposing  and 
passing  on  challenges  for  cause  and  to  the  favor. 

The  court  may  then  properly  ask  the  party  having  the  affirmative 
of  the  issue  to  look  upon  the  jury,  and  if  he  choose  he  may  then  chal- 
lenge peremptorily,  one  at  a  time.  Before  a  second  peremptory  chal- 
lenge is  interposed,  a  juror  should  be  called  to  fill  the  place  vacated 
by  the  first ;  and  on  calling  him  each  party  may  Challenge  for  cause 
and  to  the  favor.  When  the  number  is  full  again,  another  peremptory 
challenge  may  be  interposed. 

The  object  of  this  method  is  to  avoid  the  injustice  or  hardship  of 
requiring  the  parties  to  exhaust  at  once  the  peremptory  challenges 
on  the  number  otherwise  accepted,  and  then  to  submit  to  have  all 
vacancies  filled  by  a  body  of  new  jurors,  which  can  only  be  challenged 
for  principal  cause  or  to  the  favor. 

But  the  usages  of  courts  differ  on  this  point ;  and  if  there  bo  any 
doubt,  leave  to  reserve  tlie  peremptory  challenges  may  be  asked. 

In  Coolcy  e.  State,  88  Tex,  636  (in  a  well-considered  opinion  by 
Walkbb,  J.)»  it  was  held  error  to  compel  the  prisoner  to  exercise  bis 
peremptory  challenge  before  the  panel  was  full;  and  on  this  ground 
the  conviction  was  reversed.  To  the  same  effect  in  civil  cases  is  the 
ruling  in  Taylor  v.  Western  Pac.  R.  K.  Co.,  45  Oal,  82a. 

Bat  compare  Tatum  v.  Preston,  58  Mi$$,  654,  1876,  where  a  full 
jury  was  impanneled,  and  the  defendant  peremptorily  challenged  one 
of  them.     Another  juror  was  called  in  his  stead,  but  neither  party 
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objected.  EisH  that  the  defendant  could  not  thereupon  challenge 
another  of  the  original  panel,  because  he  should,  when  the  full  panel 
was  presented  to  him,  have  challenged  as  many  as  he  thought  objec- 
tionable. 

2.  The  right  to  peremptory  challenges  is  given,  and  the  number 
fixed  by  statute.     State  v,  McClear,  11  JSFet.  89. 

8.  In  a  civil  action  in  this  State  ^'  each  party  "  is  entitled  to  two. 
1  L.  1847,  p.  180,  c.  184;  Code  Civ.  Pro,  {  1176. 

4.  In  criminal  cases  the  right  is  regulated  by  the  following  stat* 
utes: 

*' Every  person  arraigned  and  put  on  his  trial  for  any  offenM  pwikr 
ishMe  with  death,  or  with  imprisonment  in  a  State  pritfon  ten  years  or  any 
longer  time,  shall  be  entitled  peremptorily  to  challenge  twenty  of  the 
persons  drawn  as  jurors  for  such  trial,  and  no  more."  2  B.  S.  784, 
S9. 

'*  Every  person  arraigned  and  put  on  trial  for  any  offense  not  pun-' 
ishdble  with  death  or  with  imprisonment  in  a  State  prison  ten  yearSy  or  for 
a  longer  time,  shall  be  entitled  peremptorily  to  challenge  five  of  the 
persons  drawn  as  jurors  for  such  trial  and  no  more ;  except  that  in 
cases  tried  in  any  court  of  special  sessions,  said  right  of  peremptory 
challenge  shall  extend  to  only  two  of  said  persons  so  drawn.**  1  L. 
1847,  p.  130,  c.  184,  §  2. 

**  On  trial  for  any  offense  punishable  by  death,  or  by  imprisonn 
ment  in  the  State  prison  for  the  term  of  ten  years  or  for  a  longer 
time,  the  people  shall  be  entitled  peremptorily  to  challenge  five  of  the 
persons  drawn  as  jurors  for  such  trial,  and  no  more ;  and  on  the  trial 
of  an  indictment  for  any  offense  punishable  by  imprisonment  for  a 
less  term  than  ten  years,  the  people  shall  be  entitled  peremptorily  to 
challenge  three  of  the  persons  drawn  as  jurors  for  such  trial,  and  no 
more."    L,  1858,  p.  557,  1 1.    Modified  as  follows: 

''The  people  and  the  accused,  in  all  capital  cases,  shall  also  [9]  be 
entitled  to  thirty  peremptory  challenges."    1  L.  1872,  p.  1138,  c.  475, 

I  a. 

''All  existing  acts  confiicting  with  the  provisions  of  the  foregoing 
sections  are  hereby  repealed."    Id,  $  8. 

"  On  trial  of  all  felonies  and  misdemeanors,  the  prosecution  shall  bo 
entitled  to  the  same  number  of  peremptory  challenges  as  are  or  may 
be  by  law  given  to  the  defense."    X.  1878,  p.  681,  c.  427,  {  2- 

4.  The  right  is  absolute,  and  continues  till  the  juror  in  question 
is  sworn.  Lindsley  e.  People,  6  Park.  Cr.  238 ;  Drake  v.  State,  51  AUl 
80  ;  People  v,  McCarty,  48  Col.  557  ;  Murray  v.  Sute,  48  Ala.  675. 

So  also  under  the  Wisconsin  statute.    Lamb  v.  State,  86  Wise,  424. 
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Otherwise  under  local  law,  in  Stewart  o.  State,  60  Miat,  587  ; 
Hoobach  v.  State,  48  Tex,  242. 

5.  Where  two  or  more  prisoners  are  tried  jointly,  the  peremptory 
challenges  are  not  divided,  bat  each  is  entitled  to  the  full  number, 
unless  the  local  statute  indicates  otherwise. 

VII.   Waiver  of  ekdUengen, 

A  hasty  expression  of  satisfaction  with  a  juror  does  not  necessarily 
render  it  error  to  allow  a  subsequent  challenge.  Adams  v.  Olive,  48 
Ala.  551. 

Accepting  a  juror  without  inquiry  waives  the  technical  objections 
to  want  of  property  qualification,  &c.    Estep  v.  Watcrous,  45  Ind.  140. 

If,  after  the  rejection  of  a  juror  against  objection,  twelve  others  are 
found  with  whom  both  parties  declare  themselves  satisfied,  error  in 
the  rejection  is  not  available.  Grand  Rapid,  &c.  Co.  «.  Jarvis,  80 
Midi.  308.     [Doubtful.] 

One  who  knowing  of  the  want  of  qualification  accepts  the  juror  or 
fails  to  make  inquiry  may  he  held  concluded.  Lane  v,  Scoville,  10 
EoM.  403  ;  Brown  v.  State,  52  Ala.  345. 

According  to  State  «.  McQuaig,  5  8.  C.  429,  error  in  overruling 
challenge  for  cause  is  waived  by  failing  to  exercise  a  peremptory 
challenge  which  would  have  accomplished  the  same  purpose.  But 
this  is  not  sound  as  a  universal  rule,  for  the  use  of  the  peremptory 
challenge  might  let  in  an  unacceptable  juror.  The  prisoner  has  a 
right  to  have  his  challenges  for  cause  correctly  passed  on  before  he 
is  put  to  his  peremptory  challenge. 

Challenging  a  juror  peremptorily  has  been  held  to  waive  error  in 
overrnling  a  previous  challenge  to  the  same  juror  for  cause.  Con- 
way f>.  Clinton,  1  Utah  T.  215.  But  compare  State  of  Kansas  v. 
Brown,  15  KaM.  400  (Valbntikb,  J.,  1875),  where  it  was  held  that 
defendant,  having  exhausted  all  his  peremptory  challenges,  the  ad- 
mission of  a  disqualified  juror  was  error,  although  he  was  afterwards 
discharged  on  a  peremptory  challenge. 

After  the  jury  was  sworn,  a  member  thereof  informed  the  court 
that  he  was  not  a  citizen  of  the  United  States,  but  no  objection 
being  made,  the  trial  went  on.  Hddy  that  though  the  alienage  of  a 
juror  was  a  good  ground  of  objection,  if  taken  at  the  proper  time, 
the  objection  not  so  taken  was  waived.  Hallbtt,  0.  J.,  1874,  Jones 
9.  People,  2  Col.  T.  851. 

Technical  statutory  disqualifications  are  strictly  construed,  so  as 
not  to  exclude  unless  the  juror  is  clearly  within  their  terms.  Miss., 
&c.  R.  R.  Co.  V.  Hunkers,  11  Kan%.  228. 

A  challenge  sustained  cannot  be  withdrawn.  State  v*  Lauten* 
•chlager,  22  Minn.  614. 
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In  connection  with  the  New  York  statute,  cited  and  construed 
above,  p.  1,  and  Thomas  v.  People,  67  if.  F.  218,  the  following 
recent  cases  may  be  referred  to. 

An  objection  that  jurors  were  accepted,  whose  examination 
showed  were  disqualified  by  reason  of  opinion,  will  tiotbe  considered 
on  writ  of  error  where  no  exception  was  taken  at  the  trial,  and  the 
question  is  first  considered  on  appeal  from  a  conviction.  Coolet,  J., 
1876,  Bronsou  v.  People,  82  Mich.  84. 

The  defendant,  indicted  for  murder,  was  convicted  (of  murder  in 
the  second  degree),  and  one  ground  he  relied  upon  was,  that  the  chal- 
lenge of  the  prosecution  for  implied  bias  was  improperly  sustained, 
and  the  juror  improperly  excluded.  Held,  that  under  the  California 
penal  code,  §  1170,  subd.  1,  this  decision  was  not  the  subject  of  an 
exception.  Wallace,  C.  J.,  1875,  People  v.  Colson,  49  Col  679  ; 
citing  People  «.  Murphy,  46  Id,  187. 

A  juror,  who  was  examined  by  the  defendant  concerning  his 
qualifications,  was  challenged  for  actual  bias,  and  the  challenge  was 
disallowed.  No  objection  was  taken  to  the  admission  or  rejection 
of  evidence  [as  to  bias],  nor  to  any  of  the  proceedings  on  th?  hear- 
ing of  the  challenge.  Beld,  that  the  decision  of  the  question  of  fact 
raised  by  the  challenge  was  final,  and  was  not  subject  to  review 
on  appeal.  Rhodes,  J.,  1876,  People  v.  Yasquez,  49  CaL  560.  The 
same  was  held  in  People  v.  Cotta  (Id.  167),  on  an  indictment  for 
murder  (McEikstrt,  J.). 

On  appeal  great  weight  is  due  the  opinion  of  the  court  before 
which  the  venire-men  are  questioned.  Jackson  v.  Commonwealth,  23 
OraU.  919. 

EL  Challenge  to  the  array.  For  recent  cases,  see  Carpenter  v.  Peo- 
ple, 64  2^.  T.  488  ;  Thompson  e.  People,  6  Hvn,  135  ;  Foster's  case, 
18  Abb.  Pr.  N,  8,  872,  n. ;  Stokes  v.  People,  58  If.  T.  164  ;  Powell  v. 
People,  5  Hun,  169  ;  Gaffney  e.  People,  50  If.  T.  416,  afil'g  1  Buffalo 
Buper.  Ct.  (Sheldon)  804  ;  and  Code  of  Civ.  Pro.  ch.  10,  titles  8,  a-6. 

X.  Talesmen.  A  talesman  is  a  juror  summoned  from  bystanders^ 
to  fill  up  a  panel,  for  the  trial  of  a  particular  cause. 

Under  the  N.  T.  statutes  as  amended  by  L.  1861,  p.  628,  c.  210, 
the  sheriff  can  summon  talesmen  only  by  consent  of  parties.  Shields 
V.  Niagara  Savings  Bank,  8  Hun,  477  ;  S.  C,  6  Sup^m  Ct.  (T.  d  C.) 
686.     But  compare  Code  Civ.  Pro.  §§  1171,  1174. 

The  sheriff  cannot  summon  talesmen  for  the  sole  purpose  of  an 
action  to  which  he  is  a  party.  Howe  v.  Brundage,  1  Sttp^m  Ct.  (T. 
db  C.)  429. 

Tkilesman  for  struck  jury.    People  v.  Tweed,  11  J7un,  196. 
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PEOPLE  V.  SHATTUCK. 

Superior  Court  of  Buffalo ;  Criminal  Term,  June^ 

1878. 

QrASHlKO  ISDICTMENT. — ^ParOL  EvIDENGB   TO   ImFBAOH  ACTION    09 

Grand  Jury.— Bail  in  casks  of  Felony. 

n  an  indictment  is  fonnd  without  the  concurrence  of  twelve  of  the 
grand  jury,  the  prisoner,  on  being  arraigned  and  before  plea,  may 
niore  to  quash  the  indictixient. 

Upon  the  hearing  of  the  motion,  grand  jurors  may  be  examined  as 
witnesses  before  the  court,  as  to  whether  twelve  of  the  panel 
ftctuallj  concurred  or  not  in  the  finding  of  the  bill. 


The  power  of  the  superior  court  of  Buffalo,  or  of  a  judge  thereof,  to 
bail  in  a  capital  case,  is  indisputable. 

in  cases  of  felony,  the  prisoner  cannot,  as  a  matter  of  right,  bei 
admitted  to  bail.  Whether  he  shall  be  let  to  bail,  is  a  question^^ 
resting  in  the  sound  legal  discretion  of  the  court. 

In  SQch  cases,  the  court  or  officer,  can  not,  upon  the  application  to 
bail,  look  beyond  the  minutes  of  the  grand  jury;  and  in  a  capital 
case,  where  it  appears  by  the  testimony  before  the  grand  jury,  that' 
it  was  not  indifferent  whether  the  prisoner  be  innocent  or  guilty, 
be  will  not  be  let  to  baiL  ^ 

Motion  to  qnasli  an  indictment. 

The  prisoner,  Thomas  Shattuck,  was  indicted  for 
mnrder,  and  npon  being  arraigned,  and  before  plea,  a 
motion  was  made  to  set  aside  or  qnash  the  indictment, 
upon  thegronnd  that  the  grand  jury  never,  in  fact,  found 
the  bill.  The  foreman  of  the  grand  jury  was  called,  and 
under  objection  testified,  that  after  the  testimony  of 
witnesses  was  given  to  the  jury,  a  vote  was  taken  upon 
the  question  of  bill  or  no  bill,  and  resulted  in  a  vote  of 
seventeen  for,  and  two  against  the  bill.  That  no  other 
vote  was  taken  in  the  case,  and  the  case  was  not  again 
considered.  That  the  question  as  to  the  degree  of 
crime  was  not  submitted  to  the  jury  as  a  question  to 
I)e  voted  upon,  nor  was  it  voted  on  at  any  time,  and 

Vol.  VI.— S 
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when  the  vote  was  taken,  there  was  no  suggestion 
or  understanding  by  or  among  the  grand  jurors,  that 
the  question  of  the  degree  of  crime  should  be  subse- 
quently considered,  or  any  thing  to  that  effect,  and  he, 
the  foreman,  supposed  the  case  was  ended,  or  he  should 
not  have  signed  the  bill.  The  grand  jury  asked  advice 
from  the  district-attorney  in  all  cases,  as  to  the  degree 
of  crime,  and  there  was  something  said  that  led  the 
jury  to  feel  that  they  were  not  to  act  or  vote  upon  the 
degree  of  crime.  No  vote  was  taken,  specifically,  as 
to  whether  the  bill  should  be  for  murder.  That  the 
evidence  was  all  taken  before  the  grand  jury,  and  that 
body  acted  upon  the  evidence  submitted,  and  so  voted. 
The  assistant  district-attorney  was  present,  and  advised 
that  there  was  sufficient  proof  to  warrant  the  jury  in 
finding  a  bill  fpr  murder,  and  the  degree  of  guilt  was 
talked  over  before  the  vote  was  taken.  The  witness, 
as  foreman,  examined  the  bill  to  the  second  count,  and 
was  told  by  the  district-attorney,  that  the  second 
count  was  the  same,  except  as  to  which  hand  the 
weapon  was  held  in.  That  the  question  of  degree  of 
guilt  was  not  submitted  to  the  district-attorney  for  his 
opinion,  but  during  the  investigation,  that  officer  said 
to  the  grand  jury  that  the  evidence  warranted  a  bill 
for  murder. 

L.  L.  Lewis  and  Oeo.  W.  Cothran^  in  support  of 
the  motion, — Cited:  Low's  Case,  4  OreerU.  [Maine] 
439 ;  People  v.  Restenblatt,  1  Abb.  Pr.  268 ;  People  v. 
Strong,  1  Abb.  Pr.  N.  S.  244 ;  People  v.  Lawrence,  21 
Cal.  368 ;  State  v.  Horton,  63  N.  O.  596 ;  People  v. 
Hulbut,  4  Den.  133. 

H.  C.  TittcSj  district-attorney,  opposed. 

Sheldok,  Ch.  J. — ^The  motion  was  opposed  upon  the 
grounds,  that  parol  testimony  could  not  be  given  to 
impeach  the  action  of  the  grand  jury  ;  that  the  indict- 
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ment  was  a  record,  and  imported  absolate  verity  ;  and 
that  no  member  of  the  grand  jury  could  be  sworn  to 
disclose  their  deliberations.  These  objections  apply  to 
a  case  where  it  is  sought  to  impeach  the  record  in  some 
collateral  proceeding ;  but  this  is  a  direct  motion  before 
the  court  in  which  the  record  remains,  to  have  it  set 
aside  as  void,  or  erroneous.  The  accused  is  protected 
by  the  bill  of  rights,  and  cannot  be  held  to  answer  for 
a  capital,  or  otherwise  infamous  crime,  unless  on  pre- 
sentment or  indictment  of  a  grand  jury ;  that  grand 
jury  must  be  a  legal  grand  jury,  and  the  vote  of  twelve 
at  least,  of  the  body,  must  concur  in  the  finding  of  a 
bill ;  otherwise  one  cannot  be  found. 

When  it  is  suggested  to  the  court  that  an  irregu- 
larity or  error  in  the  respect  now  urged  had  occurred, 
it  is  consistent  with  the  general  superintending  power 
and  duty  of  the  court,  that  a  proper  inquiry  should  be 
instituted,  in  order  that  the  evil  or  wrong  may  be 
arrested  (Commonwealth  v.  Smith,  9  Mass.  110 ;  Low's 
Case,  4  Qreerd.  439 ;  People  v.  Strong,  1  Ahb.  Pr.  N. 
&244). 

Now,  of  what  service  would  this  inquiry  be  to  the 
accused,  or  to  public  justice,  unless  grand  jurors  could 
be  called  upon  and  testify  as  to  the  vote — the  concur- 
rence, which  is  of  so  essential  and  vital  importance  \ 
The  inference  from  the  fact  that  the  grand  jury  have 
found  and  presented  an  indictment  is,  that  it  was  so 
found  by  the  concurrence  of  at  least  twelve  of  the 
number  of  that  body.  It  is  no  State  secret,  nor  is  it 
a  part  of  their  counsel,  which  each  member  has  been 
sworn  not  to  divulge.  If  it  was,  then  they  could  never 
disclose  the  fact  that  an  indictment  -had  been  found. 
How  each  one  voted,  or  what  each  one  said  during 
their  deliberations,  are  matters  that  can  never  be  dis- 
closed, for  upon  the  inviolable  secresy  which  the  law 
has  imposed  as  to  these  particulars,  depends,  in  a  great 
decree,  the  efficiency  and  independence  and  integrity 
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of  the  grand  inquest.  It  is  of  necessity  that  some 
grand  juror  must  be  called  upon  to  testify  as  to 
whether  a  yote  was  taken,  and  the  result ;  else  the  in- 
vestigation as  to  those  facts  would  be  futile. 

It  is  conceded  that  the  foreman  has  truly  stated  as 
to  the  matters  to  which  his  attention  was  directed.  It. 
appears  that  the  district-attorney  was  present,  examin- 
ing the  witnesses,  and  laying  the  case  before  the  jury, 
claiming  that  the  evidence  warranted  the  findings  of  a, 
bill  for  murder.  The  question  as  to  the  degree  of  guilt 
was  talked  of,  before  the  vote  was  taken.  The  vote 
was  taken  and  result^  in  favor  of  finding  a  bill,  and 
no  suggestion  was  made  that  any  future  consideration 
was  to  be  had  of  the  case ;  it  was  ended,  except  as  to 
the  presentation  of  the  indictment.  The  district-attor- 
ney, the  sworn  officer  of  the  people,  thereupon  pre- 
pares the  formal  bill,  upon  the  understanding  that  the 
jury  has  found  a  bill  for  the  offense  he  had  claimed 
before  that  body  was  established.  The  foreman  then 
examines  and  indorses  it  properly,  and  the  whole  body 
come  into  court  and  present  the  true  bill  for  murder. 
Upon  this  state  of  facts,  there  can  be  but  one  conclu- 
sion. 

The  witness  says  that  the  jury  did  not  vote  specific- 
ally upon  the  question  whether  the  bill  should  be  for 
murder.  What  is  meant  by  this  is  not  apparent,  or 
how  they  could  have  voted  more  specifically,  it  is  diffi- 
cult to  imagine.  It  was  the  only  offense  charged  by 
the  public  prosecutor,  and  nothing  was  said  that  any 
other  vote  should  be  taken  except  the  one  that  was 
taken  upon  the  question. 

I  think  they  voted  knowingly  and  specifically  for  a 
bill  charging  the  prisoner  with  the  crime  of  willful 
murder,  and  their  subsequent  acts  confirm  that  belief. 

The  motion  to  quash  the  indictment  must  be  denied, 
and  the  prisoner  required  to  plead. 
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The  prisoner  thereupon  plead  not  guilty,  and  a  mo- 
tion was  made  to  admit  him  to  bail,  which  was  opposed 
by  the  district-attorney. 

The  Court  held^  that  the  motion  should  be  enter- 
tained, and  that  the  i)ower  to  bail  in  a  capital  case  wa^ 
indisputable.  That  the  power  to  bail  is  incident  to 
the  power  to  hear  and  determine  the  offense  charged. 
In  cases  of  felony,  the  prisoner  cannot,  as  a  matter  of 
right,  be  admitted  to  bail.  Whether  he  shall  be  let  to 
bail  is  a  question  resting  in  the  sound  legal  discretion 
of  the  court. 

The  prisoner's  counsel  urged  that  the  prisoner  had 
voluntarily  surrendered  himself,  that  he  could  furnish 
abundant  security,  and  that  the  case  was  well  known 
to  be  one  only  of  manslaughter. 

The  Court  held^  that  it  could  not,  upon  this  appli- 
cation, look  beyond  the  minutes  of  the  grand  jury ;  and 
after  examination,  decided,  that  upon  the  testimony 
upon  which  he  was  indicted,  it  was  not  indifferent 
whether  the  prisoner  be  innocent  or  guilty,  but  that 
the  testimony,  if  believed  by  the  petit  jury,  would 
warrant  a  conviction  for  the  crime  of  murder  (People 
t).  Van  Home,  8  Barb.  158 ;  People  v.  Hyler,  2  ParJc 
Cr.  670). 

The  motion  to  allow  bail  to  be  given  was  denied. 
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GRAVES  V.  BRIGGS. 

iT.  Y.  Supreme  Courts  Fourth  Department^  Eighth 
District ;  Special  Term,  November ,  1878. 

MOBTQAGOR  AND  MoBTOAOEE. — ACTIOK  FOB  FrAUDULEKT  RECORD* 

mo  OF  MORTOAOB. 

A  mortgagor,  who  with  intent  to  defraud  his  mortgagee  and  defeat 
the  lien,  makes  a  subsequent  mortgage  and  procures  it  to  be  re- 
corded prior  to  the  recording  of  the  former  mortgage,  is  liable  in 
damages  therefor  to  the  holder  of  the  first  mortgage. 

Such  an  act  is  wrongful  alike  at  common  law  and  under  the  statute 
(2  Rev,  Stat.  691,  §  8). 

A  debtor  requested  his  creditor  to  give  up  his  note  which  was  held  aa 
evidence  of  a  debt,  and  accept  instead  thereof  a  mortgage  on  real 
property  without  covenant  to  pay  the  debt,  and  thereafter  and 
before  the  recording  of  this  mortgage  the  debtor  made  a  second 
mortgage  and  with  intent  to  defeat  the  lien  of  the  prior  mortgage, 
procured  the  second  mortgage  to  be  recorded.  Hieldj  that  an  actioa 
would  lie  by  the  creditor  against  the  debtor  for  damages. 

Motion  by  the  defendant  for  a  new  trial  on  a  case 
containing  exceptions. 

The  defendant,  Merritt  H.  Briggs,  owed  the  plaint- 
iflF,  David  Graves,  a  debt,  for  which  he  held  defend- 
ant's note,  which  was  past  due. 

At  the  request  of  the  defendant  the  plaintiff  gave 
up  the  note  and  received  from  him  as  security  a  mort- 
gage on  a  house  and  lot  owned  by  the  defendant,  un- 
accompanied by  any  promise  to  pay  the  debt. 

At  this  time  the  premises  were  incumbered  by  a 
prior  mortgage,  which  was  recorded  and  its  existence 
was  disclosed  to  the  plaintiff.  The  mortgage  to  the 
plaintiff  was  dated  April  23,  1875,  and  acknowledged 
the  next  day— April  23,  1875. 

The  defendant,  on  April  24,  1875,  gave  and  deliv- 
ered another  mortgage  on  the  same  premises  to  secure 
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a  debt  of  $480  which  he  owed  one  Warner,  and  the 
same  was  on  the  same  day,  at  9  a.  m.,  placed  on  record. 

The  plaintiff  caused  his  mortgage  to  be  recorded  on 
April  26,  1875,  being  in  time  subsequent  to  the  record 
of  the  Warner  mortgage. 

The  plaintiff  claimed  that  the  defendant  gave  the 
Warner  mortgage  and  procured  the  same  to  be  first  re- 
corded with  the  intent  and  purpose  of  cheating  and 
defrauding  him.  The  proof  tended  to  establish  that 
the  defendant  gave  the  Warner  mortgage  with  a  view 
and  for  the  purpose  of  having  it  first  recorded,  and 
with  a  view  of  impairing  and  defeating  the  plaintiff's 
mortgage,  and  that  he  also  by  his  own  personal  act 
caused  it  to  be  recorded  in  the  proper  clerk's  office  be- 
fore the  plaintiff's  was  recorded,  and  with  the  like  in- 
tent and  purpose  of  making  it  a  lien  prior  to  plaintiff's 
mortgage,  and  to  impair  and  lessen  its  value  as  a  lien 
and  security. 

The  evidence  tended  to  establish  that  the  value  of 
the  plaintiff's  mortgage  was  greatly  lessened  in  value 
as  a  lien  and  a  security  by  reason  of  the  prior  record  of 
the  Warner  mortgage. 

The  plaintiff  had  a  verdict  for  $116.95. 

jET.  M.  Silly  for  the  defendant. 
/.  Sam  Johnson^  for  the  plaintiff. 

Barker,  J. — Upon  the  execution  and  delivery  of 
the  mortgage  by  the  defendant  to  the  plaintiff,  as  be- 
tween themselves  it  became  and  was  a  valid  lien  upon 
the  premises,  and  the  plaintiff  became  interested  in 
the  continuation  of  the  same,  and  in  the  preservation 
of  the  property  from  loss  and  destruction.  He  had  no 
other  means  to  collect  his  debt.  His  rights,  his  estate 
and  his  security  were  in  the  lien.  It  was  a  conveyance 
of  the  property  to  him  with  terms  of  defeasance,  the 
fee  remaining  in  the  moirtgagor. 
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Every  nnlawful  act,  by  whomsoever  done,  that  les- 
fiened  the  value  of  the  plaintiff's  property  by  decreas- 
ing and  impairing  the  value  of  the  security,  was  a  tort 
and  a  wrong,  and  the  plaintiff  has  a  right  of  action 
against  the  wrongdoer. 

The  defendant's  conduct  is  both  malicious  and  dis- 
honest, and  I  think  actionable.  The  reasons  on  which 
the  liability  rests  are  found  in  the  precepts  of  the  com- 
mon law  as  recognized  and  administered  in  this  coun- 
try. Plainly  he  owed  the  plaintiff  a  duty  not  to  dis- 
place his  lien  and  lessen  the  value  of  his  property  by 
an  intentional  act  done  with  the  view  and  for  the  pur- 
pose of  depriving  him  of  the  security  he  gave  on  his 
property  to  pay  his  own  honest  debt. 

While  he  remained  the  owner  of  the  property,  he 
could  lawfully  do  many  things  with  it  of  profit  to  him- 
self ;  he  could  use  and  occupy,  he  could  place  other 
liens  and  incumbrances  upon  it,  and  sell  and  convey 
the  equity  of  redemption.  It  is  argued  by  the  defend- 
ant's counsel  that  he  has  done  no  more  than  one  of 
these  things,  and  the  whole  defense  is  embraced  in  this 
single  proposition. 

The  jury  have  found,  and  upon  proof  entirely  satis- 
factory to  the  court,  that  the  act  was  done  by  the  de- 
fendant for  the  purpose  of  cheating  and  defrauding 
the  plaintiff.  It  is  the  intent  and  purpose  which  in- 
duced the  act  that  makes  it  wrongful  and  actionable. 
If  the  defendant,  while  in  possession  and  before  fore- 
closure, had  fired  the  buildings,  with  the  motive  of  de- 
stroying the  plaintiff's  security,  and  for  that  reason  he 
had  lost  his  entire  debt,  clearly  a  right  of  action  would 
have  existed  to  compensate  the  injured  and  damaged 
party.  If  no  damage  to  other  persons  should  follow 
the  act  of  destruction,  then  the  act  could  not  be  re- 
garded in  the  law  as  unlawful  and  wrongful.  The  act 
has  caused  an  injury  to  the  plaintiff's  estate,  and  dam- 
age thereto  is  the  result.    It  is  as  direct  and  natural  as 
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'  ■  -  » 

if  the  defendant  had  taken  from  the  person  of  the 
plaintiff  his  purse  containing  a  sum  in  gold  equal  to 
the  amount  of  the  verdict. 

"  Every  malicious  act  is  wrongful  in  itself  in  the 
eye  of  the  law,  and  if  it  causes  hurt  or  damage  to  an- 
other, it  is  a  tort,  and  may  be  made  the  foundation  of 
an  action.  Malice  may  be  proved  by  evidence  of  per- 
sonal hostility  and  spite  entertained  against  the  injured 
party,  or  any  other  corrupt  and  improper  motive"  (1 
Addison  on  Tarts,  4th  Ed.  36,  and  cases  there  cited). 

There  is  no  wrong  without  a  remedy,  is  a  maxim  of 
the  common  law.  I  think  the  defendant's  conduct  and 
motives  bring  him  within  this  wholesome  precept,  and 
that  the  plaintiff  can  be  indemnified  against  the  de- 
fendant's wrongs  in  a  just  application  of  it. 

If  the  act  was  not  condemned  and  made  wrongful 
by  the  common  law,  the  defect  has  been  supplied  by 
our  statute.     It  is  as  follows : 

"  Section  3.  Every  person  being  a  party  to  any 
conveyance  or  assignment  of  any  estate  or  interest  in 
lands,  goods  or  things  in  action,  or  of  any  rents  or 
profits  issuing  therefrom,  or  to  any  charge  on  any  such 
estate,  interest,  rents  or  profits,  made  and  created  with 
intent  to  defraud  prior  or  subsequent  purchasers,  or  to 
hinder,  delay  or  defraud  creditors  or  other  persons ; 
and  every  person  being  privy  to  or  knowing  of  such 
conveyance,  assignment  or  charge  who  shall  willingly 
pat  the  same  in  use,  as  having  been  made  in  good 
faith ;  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor"  (2  Bcd.  Stat.  690-969). 

The  defendant's  act  as  charged  in  the  complaint 
and  maintained  by  the  proof  is  in  the  very  teeth  of 
this  statute.  The  thing  done  is  made  wrongful  and 
declared  a  misdemeanor. 

Every  statute  intended  to  prevent  mischief,  injury 
or  grievance,  impliedly  gives  a  remedy  to  the  person 
who  suffers  injury  and  damage  in  consequence  of  the 
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doing  of  the  acts  forbidden,  if  no  remedy  be  expressly 
given  by  the  statute  (Ashby  v.  White,  Ld.  JRayTn, 
938 ;  1  Smiih  Leading  CaseSj  *342 ;  Broom  Legal 
Maxims^  156).  With  our  recording  acts  in  force,  a 
statute  of  this  import  and  distinctness  is  of  great  pub- 
lic importance,  intended  to  be  a  restraint  upon  dis- 
honest persons,  who  owning  property  in  possession, 
have  the  opportunity  to  commit  cheats  and  frauds,  as 
the  defendant  did  in  the  case  before  the  court. 

An  action  in  favor  of  the  party  injured  must  be 
presumed  by  the  law,  for  there  can  be  no  violation  of 
its  provisions,  without  the  offender  has  it  in  mind  to 
defraud  some  person  in  particular.  It  is  the  very 
essence  of  the  statutory  offense,  that  the  transaction 
should  be  such  that  it  wrongs  a  party  interested  in  the 
property  which  is  the  subject  of  the  conveyance. 

The  crime  may  be  complete,  and  the  offender 
punished,  even  if  the  conveyance  is  upon  a  good  and 
sufficient  consideration,  and  to  a  person  who  is  acting 
in  entire  good  faith.  The  purpose  of  the  law  is  to 
restrain  and  prevent  a  resale  and  reconveyance  of  prop- 
erty, in  fraud  of  prior  as  well  as  subsequent  pur- 
chasers. 

The  defendant's  counsel  seems  to  regard  the  action 
as  one  of  deceit,  and  as  having  its  foundation  in  the 
transaction  by  which  the  note  was  given  up  and  the 
mortgage  taken.  In  this  he  is  altogether  mistaken.  It 
is  the  defendant's  subsequent  behavior,  in  giving  the 
Warner  mortgage  and  procuring  its  record,  that  is 
charged  as  wrongful  and  as  done  with  intent  to  cheat 
and  defraud  the  plaintiff.s 

It  is  not  urged,  that  a  new  trial  should  be  granted 
if,  upon  all  the  proofs,  the  plaintiff  made  a  good  cause 
of  action.    I  think  he  did,  and  a  meritorious  one. 

The  motion  is  denied  with  costs. 
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LE ART'S  CASE. 

U.  S.  District  Courts  Southern  District  of  New  York} 

JanvAiry^  1879. 

Habeas  Corpus. — ^Extbadition. — Pebsonal  Identity  of  Prisokeb. 

— Evidence. 

A  traverse  to  a  return  to  a  hdboM  corpus  requires  no  further  pleading 
under  U.  8.  Bev,  Siat.  §  760,  to  put  its  affirmance  in  issue  (p.  47). 

Proceedings  in  a  State  court  by  certiorari  to  review  a  decision  on  a 
writ  of  habeas  corpus  in  that  court,  do  not  prevent  a  court  of  the 
United  States  from  proceeding  on  a  writ  of  habeas  corpus  subse- 
quently issued  from  the  latter  court  (p.  47). 

On  habeas  corpus  issued  from  a  court  of  the  United  States  to  inquire 
into  the  detention  of  a  prisoner  held  under  a  governor's  warrant  in 
intcr-state  extradition,  notice  to  the  attorney-general  of  the  State 
is  not  necessary  (p.  48). 

It  is  sufficient  evidence  to  make  a  prima  facie  case,  that  the  prisoner 
is  the  person  described  in  the  warrant  (p.  48). 

The  prisoner  being  in  court,  his  petition  for  the  habeas  corpus  cannot 
properly  be  read  in  evidence  in  his  favor  on  the  trial  of  the  issue 
raised  by  the  traverse  (p.  49). 

It  must  be  regarded  as  settled,  that  the  word  '*  crime,''  in  the  provi- 
sions of  the  constitution  for  inter-state  extradition,  embraces  every 
species  of  offense  made  punishable  as  a  crime  by  the  law  of  the 
State  making  the  demand,  though  the  law  be  passed  subsequent  to 
the  constitution  and  the  act  of  Congress,  and  the  act  be  not  crimi- 
nal by  the  common  law  or  the  laws  of  other  States  (p.  54). 

The  right  to  demand  the  extradition  is  not  an  imperfect  right  resting 
in  comity  or  matter  of  discretion,  but  a  legal  right  having  fixed  and 
well-ascertained  conditions  (p.  54). 

The  fact  that  the  party  demanded  is  charged  with  crime,  is  to  be 
proved  by  a  copy  of  an  indictment  or  an  affidavit  certified  by  the 
governor  of  the  demanding  State.  Authentication  under  the  pro- 
visions of  the  judiciary  act  as  to  proof  of  records  of  one  State  in 
another  cannot  be  required  either  by  the  governor  or  by  the  court 
on  habeas  corpus  (p.  56). 

The  warrant  of  the  governor  is  conclusive  evidence  in  a  proceeding  on 
habeas  corpus  that  the  party  named  in  the  warrant  stands  charged 
with  crime  in  the  State  demanding  his  surrender  (p.  57). 

It  is  not  necessary  that  the  evidence  or  copies  thereof  on  which  the 
governor  acted  should  be  attached  to  the  warrant  (p.  67). 
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The  court  of  the  United  States  cannot  issue  a  certiorari  to  the  governor 
of  the  State  to  require  the  production  of  such  documents  (p.  68). 

The  cases  of  the  People  ex  rel,  Lawrence  v,  Brady  (56  N.  T.  182)  and 
Escp.  Smith  (3  McLean^  121),  questioned  and  distinguislied  (p.  63). 

The  fact  that  the  party  has  been  indicted  for  an  offense  which  in  its 
own  nature  implies  the  actual  presence  of  the  offender  within  the 
jurisdiction  of  the  demanding  State,  is  sufficient  prima  facie  evi- 
dence of  his  having  fled  from  justice  when  found  in  the  other 
State  (p.  66). 

Where  it  appears  by  the  recitals  in  the  warrant  that  the  governor  had 
before  him  a  duly  authenticated  copy  of  an  indictment  against  a 
party  for  an  offense,  the  commission  of  which  necessarily  implies 
the  presence  of  the  ^larty  at  the  time  and  place  of  the  alleged 
offence,  this  is  sufficient  prima  fade  evidence  that  the  party  is  a 
fugitive  from  justice  (p.  68).  Whether  it  is  eondunve  evidence  on 
habeas  corpus,  query. 

The  question  of  the  identity  of  the  prisoner  with  the  party  described 
in  the  mandate  is  always  open  to  inquiry  on  hebeas  corpus  (p.  68). 

Habeas  corpus. 

The  petitioner,  John  Leary,  by  his  petition  sworn 
to  December  21,  1878,  applied  to  the  court  for  a  writ  of 
Twbeas  corpus,  averring  that  he  was  held  in  custody 
by  the  sheriff  of  the  city  and  county  of  New  York ; 
that  the  pretense  of  his  imprisonment  was  a  warrant 
issued  by  the  governor  of  New  York,  directing  the 
sheriff  to  arrest  said  Leary  and  deliver  him  over  to  the 
custody  of  one  Pinkerton  to  be  taken  to  the  State  of 
Massachusetts  upon  a  requisition  of  the  governor  of 
Massachusetts  to  the  governor  of  New  York,  charging 
him  with  the  commission  of  a  felony  in  the  State  of 
Massachusetts,  and  with  being  a  fugitive  from  justice 
from  said  State ;  that  the  petitioner  denied  that  he  was 
the  person  named  and  mentioned  in  said  requisition  or  ^ 
in  said  warrant  of  extradition,  or  that  he  ever  fled  from 
the  said  State  of  Massachusetts  to  the  State  of  New 
York. 

The  writ  was  allowed  and  the  sheriff  produced  the 
prisoner  and  made  return  that  he  arrested  and  held 
him  under  a  writ  or  requisition  directed  and  duly 
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iBsaed  to  him,  as  such  sheriff,  by  the  governor  of  New 
York,  of  which  writ  he  annexed  to  his  return  a  copy 
and  the  original  of  which  he  produced ;  and  secondly^ 
that  while  he  so  held  the  petitioner  in  custody,  a  writ 
of  hdbeas  carpus  was  served  upon  him  issuing  out  of 
the  supreme  court  of  the  State  of  New  York  requiring 
him  to  produce  the  i)etitioner  before  one  of  the  justices 
of  that  court ;  that  in  compliance  with  that  writ  he  had 
produced  the  i)etitioner  before  said  justice ;  that  a 
hearing  was  had  on  said  writ  of  habeas  corpus^  and 
finally  determined  by  an  order  dismissing  the  writ  and 
remanding  the  prisoner ;  that  afterwards  the  prisoner 
sued  out  a  writ  of  certiorari  to  review  said  determina- 
tion, upon  which  writ  a  jastice  of  said  supreme  court 
had  made  an  indorsement  allowing  the  same  and  direct- 
ing that  said  writ  operate  as  a  stay  of  proceedings  until 
the  decision  of  the  general  term  of  said  court  thereon, 
and  directing  that  the  sheriff  in  the  meanwhile  keep 
the  prisoner  in  his  custody. 

The  relator  iiled  his  answer  or  traverse^  wherein  he 
denied  that  he  was  the  i)erson  mentioned  or  described 
in  the  alleged  reqaisition,  if  any  was  made  by  the 
governor  of  Massachusetts,  or  that  he  was  the  person 
mentioned  in  the  warrant  of  arrest ;  or  that  a  copy  cer- 
tified as  authentic  by  the  governor  of  Massachusetts  of 
any  indictment  found  or  affidavit  made  before  any 
magistrate  of  said  State  of  Massachusetts  charging  him 
with  having  committed  any  crime  in  Massachusetts 
was  produced  by  the  executive  authority  of  Massachu- 
setts to  the  governor  of  New  York  in  connection  with 
any  such  alleged  demand ;  or  that  any  charge  of  any 
crime  under  the  provisions  of  the  constitution  of  the 
United  States,  or  of  the  acts  of  Congress  in  such  behalf 
had  ever  been  made  in  the  State  of  Massachusetts 
against  him,  on  which  the  arrest  and  detention  were 
founded;  or  that  any  such  pretended  charge  in  the 
form  of  an  indictment  or  affidavit  had  been  produced 
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before,  furnished  or  exhibited  to  him,  the  relator,  as 
the  basis  of  said  proceedings  for  extradition.  And  he 
craved  oyer  of  said  pretended  charge,  if  any,  and  that 
the  respondent  should  be  put  to  his  proper  and  neces- 
sary proof.  He  also  denied  that  at  the  date  of  the 
alleged  demand  by  the  governor  of  Massachusetts,  the 
governor  of  that  State  had  before  him  any  facts  show- 
ing that  the  petitioner  then  was  or  ever  had  been  a 
fugitive  from  the  justice  of  that  State,  and  he  denied 
that  he  was  such  fugitive,  or  that  any  fact^s  or  evidence 
were  shown  or  produced  to  the  governor  of  New  York 
sufficient  to  show  that  he  was  such  fugitive  from  jus- 
tice. He  also  denied  the  commission  of  any  offense  in 
the  State  of  Massachusetts,  or  that  he  ever  was  in  the 
county  of  Hampshire,  where  said  crime  was  alleged  to 
have  been  committed.  He  further  alleged  that  he  was 
a  citizen  of  the  State  of  New  York  and  had  been  a 
resident  thereof  for  the  last  five  years  ;  that  he  was  not 
in  the  State  of  Massachusetts  at  the  date  when  said 
alleged  crime  was  committed,  nor  for  five  years  prior 
thereto,  nor  at  any  time  since ;  that  the  said  requisi- 
tion was  procured  and  his  arrest  and  extradition 
promoted  for  somQ  hidden  and  ulterior  motives,  and 
that  the  whole  proceeding  was  a  misuse  and  abuse  of 
the  provisions  of  the  constitution  and  law  of  the  United 
States  in  which  the  governors  of  Massachusetts  and 
New  York  had  been  unwittingly  misled. 

The  writ  or  mandate  issued  by  the  governor  of  New 
York  recited  that  *'  Whereas  it  has  been  represented  to 
me  by  the  governor  of  the  State  of  Massachusetts  that 
John  Leary,  James  Brady,  James  Draper  and  James 
Grier  stand  charged  with  the  crime  of  burglary,  and 
entering  the  Northampton  National  Bank  and  stealing 
the  moneys  thereof,  committed  in  the  county  of  Hamp- 
shire in  said  State,  and  that  they  have  fled  from  justice 
in  that  State  and  have  taken  refuge  in  the  State  of 
New  York ;  and  the  said  governor  of  Massachusetts 
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having  in  pursuance  of  the  constitution  and  laws  of  the 
United  States  demanded  of  me  that  I  shall  cause  the 
said  John  Leary,  James  Brady,  James  Draper  and 
James  Grier  to  be  arrested  and  delivered  to  Robert  A. 
Pinkerton  who  is  duly  authorized  to  receive  them  into 
his  custody  and  convey  them  back  to  the  said  State  of 
Massachusetts.  And  whereas,  the  said  representation 
and  demand  is  accompanied  by  a  copy  of  this  indict- 
ment whereby  the  said  John  Leary,  James  Brady, 
James  Draper  and  James  Grier  are  charged  with  the 
said  crime,  and  with  having  fled  from  said  State  and 
taken  refuge  in  the  State  of  New  York,  which  is  certi- 
fied by  the  said  governor  of  Massachusetts  to  be  duly 
authenticated.  You  are  therefore  required  to  arrest 
and  secure,  &c.,  &c." 

VjK>n  the  return  day  of  the  writ,  besides  the  sheriff, 
who  apx)eared  in  person  and  by  counsel,  the  State  of 
Massachusetts  appeared  by  counsel. 

The  petitioner  having  filed  his  traverse  or  answer  to 
the  return,  it  was  held  that  the  statute  required  no 
farther  pleading,  but  that  the  averments  of  the  answer 
would  be  taken  as  denied  by  the  respondent. 

The  return  and  answer  having  been  filed  the  coun- 
sel for  the  State  of  Massachusetts  moved  that  the  writ 
be  dismissed,  or  that  the  prisoner  be  remanded  pending 
the  proceedings  in  the  State  court  on  the  writ  of  cer- 
tiorari on  the  ground  that  the  prisoner  was  to  be 
regarded  as  constructively  in  the  custody  of  the  State 
court,  and  that  therefore  this  court  would  not  on  prin- 
ciples of  comity  proceed  with  a  matter  which  might 
involve  the  taking  of  the  prisoner  out  of  the  custody 
of  the  State  court. 

But  it  was  held  that  the  proceedings  pending  in  the 
State  court  in  the  nature  of  a  review  on  appeal  from 
the  decision  of  the  justice  did  not  prevent  this  court 
from  proceeding  with  the  cause,  and  the  motion  was 
denied. 
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The  counsel  for  Massachusetts  before  the  traverse 
was  filed,  by  leave  of  the  court  withdrew  his  appear- 
ance.  , 

The  counsel  for  the  prisoners  moved  that  notice  be 
given  of  these  proceedings  to  the  attorney-general  of 
the  State  of  New  York.  But  it  was  held  that  the 
statute  required  no  such  notice,  and  the  motion  was 
denied. 

The  respondent  then  called  as  a  witness  one  Robert 
A.  Pinkerton,  who  testified  that  his  occupation  was 
that  of  a  detective ;  that  he  had  known  the  prisoner 
for  four  or  five  years  in  several  cities ;  that  he  was  pre- 
sent at  proceedings  before  the  grand  jury  of  Hampshire 
county  in  Massachusetts,  in  June,  1877,  and  was  sworn 
as  a  witness ;  that  the  subject  of  inquiry  was  the  rob- 
bery of  the  Northampton  Bank ;  that  his  testimony 
related  to  John  Leary,  James  Brady,  Thomas  Draper 
and  James  Grier,  and  was  in  relation  to  meetings 
between  those  four  i)ersons ;  that  the  John  Leary  to 
whom  his  testimony  related  was  the  prisoner ;  that  he 
caused  this  mandate  of  the  governor  of  New  York  to 
be  procured,  and  that  it  was  sent  to  him  by  the  gover- 
nor. 

On  cross-examination  he  testified  that  he  never  saw 
the  prisoner  in  Massachusetts. 

The  mandate  of  the  governor  was  then  read  in  evi- 
dence. 

Upon  this  evidence,  the  respondent  having  rested, 
the  counsel  for  the  prisoner  moved  for  his  discharge  on 
the  ground  that  there  was  not  sufficient  evidenee  that 
he  was  the  person  against  whom  the  mandate  issued, 
nor  that  he  was  a  fugitive  from  justice,  nor  any  compe-^ 
tent  evidence  that  he  was  charged  with  crime. 

This  motion  was  denied,  and  it  was  held  that  there 
was  sufficient  evidence  for  the  respondent  on  these 
issues,  at  least  prima  facie. 

The  counsel  for  the  prisoner  offered  to  read  in  evi* 


ABBOTT'S    NEW   CASES.  49 


Leary'8  Case. 


dence  as  an  affidavit,  the  petition  for  the  writ  of  habeas 
corpus. 

The  prisoner  was  in  court.  The  motion  was  denied 
on  the  ground  that  it  would  not  be  a  proper  exercise  of 
the  discretion  with  which  the  court  is  vested  to  receive 
aflSdavits  in  evidence  on  proceedings  of  this  character, 
to  receive  this  affidavit,  the  affiant  being  present  and 
able  to  testify  in  i)erson. 

The  counsel  for  the  prisoner  claimed  that  the  burden 
of  proof  as  to  a  charge  of  crime  was  upon  the  respond- 
ent; that  the  petitioner  having  denied  that  he  was 
charged  with  crime,  the  respondent  should  be  held 
obliged  to  produce  a  copy  of  the  indictment,  if  any 
there  was,  duly  authenticated  according  to  the  provis- 
ions of  the  act  of  Congress  regulating  the  authentica- 
tion of  the  judicial  records  of  one  State,  that  are 
offered  in  evidence  in  another  State — that  is,  a  copy 
certified  by  the  clerk  of  the  court,  under  its  seal,  with 
the  certificate  of  the  judge  to  the  genuineness  of  the 
clerk's  attestation ;  that  the  respondent  was  also  bound 
to  produce  proof  that  a  requisition  had  been  made  by 
the  governor  of  Massachusetts,  in  the  form  and  with 
the  accompanying  documents  required  by  the  consti- 
tution and  act  of  Congress,  and  that  these  papers,  on 
which  the  governor  of  New  York  issued  his  mandate, 
or  authenticated  copies  of  them,  should  be  produced 
before  the  court,  so  that  the  court  might  pass  judici- 
ally on  the  question,  whether  those  papers  contained  a 
charge  of  crime  and  justified  the  issue  of  the  warrant. 

And  the  counsel  for  the  prisoner  claimed  further, 
that  even  if  the  recitals  of  the  mandate  are  prima 
facie  evidence  of  the  existence  and  sufficiency  of  these 
papers,  that  the  prisoner  has  a  right  to  produce  them  ; 
and  in  case  they,  or  copies  of  them,  are  not  on  his 
request  furnished  by  the  governor,  that  he  should 
have  the  process  of  the  court  to  compel  their  produc- 
tion. 
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A.  S.  SuUivan  {Peter  Mitchell^  attorney),  for  the 
petitioner. 

W.  Britton  {A.  W.  Bookstwoer^  attorney),  for  the 
sheriff. 

Choate,  J. — [After  stating  the  facts.] — ^The  pris- 
oner has  shown  that  he  has  applied  to  the  governor  of 
New  York  for  these  papers  or  copies  of  them,  and  that 
the  governor  has  declined  to  famish  them.  He  has 
also  used  due  diligence  to  obtain  copies  of  them  from 
the  governor  of  Massachusetts,  but  he  has  declined  to 
furnish  them.  And  the  counsel  for  the  prisoner  has 
applied  to  the  court  for  its  aid  by  some  compulsory 
process  to  obtain  this  evidence,  and  upon  the  case  as  it 
stands  if  these  papers  would  when  produced  be  compe- 
tent evidence  in  his  behalf  and  if  the  court  has  the 
power  to  compel  their  production,  a  case  has  been 
made  out  for  a  postponement  of  the  cause  for  the  issue 
and  return  of  process  for  this  purpose. 

On  the  other  hand  it  is  contended  by  the  respond- 
ent that  the  mandate  of  the  governor  is  not  only  prima 
facie  but  conclusive  evidence  in  these  proceedings  of 
the  fact  that  the  prisoner  is  "charged  with  crime" 
within  the  meaning  of  the  constitution  and  the  act  of 
Congress,  that  the  papers  on  which  the  governor  acted 
would  not  be  if  produced  competent  evidence,  and  that 
there  is  no  power  in  the  court  to  compel  their  produc- 
tion. 

This  question  depends  upon  the  construction  of  the 
clause  of  the  constitution  relating  to  fugitives  from 
justice,  and  the  act  of  Congress  which  was  passed  to 
carry  it  into  effect.  The  clause  of  the  constitution  is 
as  follows:  "A  person  charged  in  any  State  with 
Treason,  Felony)  or  other  Crime,  who  shall  flee  from 
Justice,  and  be  found  in  another  State,  shall  on 
Demand  of  the  executive  Authority  of  the  State  from 
which  he  fled,  be  delivered  up  to  be  removed  to  the 
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State  having  Jarisdiction  of  the  Crime."*  And  the 
act  of  Congress,  passed  in  1793,  f  to  carry  this  constitu- 
tional provision  into  effect,  and  to  provide  a  mode  of 
procedure  under  it,  is  as  follows  :  "  Section  1.  When- 
ever the  executive  authority  of  any  State  or  Territory 
demands  any  person  as  a  fugitive  from  justice,  of  the 
executive  authority  of  any  State  or  Territory  to  which 
such  person  has  jBed,  and  produces  a  copy  of  an  indict- 
ment found  or  an  affidavit  made  before  a  magistrate  of 
any  State  or  Territory,  charging  the  i>erson  demanded 
with  having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  governor  or  chief 
magistrate  of  the  State  or  Territory  from  whence  the 
prisoner  so  charged  has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  State  or  Territory  to  which 
such  person  has  fled  to  cause  him  or  her  to  be  arrested 
and  secured,  and  to  cause  notice  of  the  arrest  to  be  given 
to  the  executive  authority  making  such  demand,  or  to 
the  agent  of  such  authority  appointed  to  receive  the 
fugitive,  and  to  cause  the  fugitive  to  be  delivered  to 
such  agent  when  he  shall  appear."  Section  2  author- 
izes such  agent  to  transport  the  person  so  delivered  to 
him,  to  the  State  from  which  he  shall  have  fled. 

For  the  proi)er  understanding  of  these  provisions,  it 
is  necessary  to  consider  the  nature  of  the  Subject  mat- 
ter thus  regulated,  and  the  existing  state  of  affairs  at 
the  time  of  the  adoption  of  the  constitution  and  the 
passage  of  this  statute.  The  duty  of  delivering  up  fugi- 
tives from  justice  as  between  States  and  nations,  unless 
affected  by  treaty, — that  is,  by  express  contract  between 
them, — rests  wholly  on  principles  of  comity, — that  is, 
upon  the  national  inclination  of  States  on  terms  of 
amity  with  each  other,  to  concede  to  each  other  such 
reasonable  favors  oh  request  as  shall  not  be  incon- 

^  U.8.B.  a.y  lind  Ed.  p.  26. 

t  See  it;  5.  A  A,  {  Qd7S,  Snd  Ed.  p.  1022. 
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sistent  with  their  own  interests,  or  the  rights  and 
interests  of  their  ownsabjects  or  citizens,  and  to  secare 
for  themselves  a  reciprocity  of  benefits  by  the  exchange 
of  snch  friendly  oflSces.  And  while  some  continental 
jurists  have  claimed  that  the  surrender  of  fugitives 
from  justice  in  case  of  atrocious  crime  may  be  de- 
manded as  a  right  by  one  State  of  another,  this  right 
has  in  England  and  in  this  country  been  denied  to 
have  any  existence  {Story  on  Conflict  of  LawSy  %  628, 
authorities  cited ;  Opinions  of  Jefferson,  Monroe,  and 
Clay,  cited  in  Hurd  on  Hob.  Corp.  2nd  Ed.  578,  579. 
And  see  Holmes  v.  Jennison,  14  Pet.  640). 

It  has  been  said  that  ^' prior  to  the  American  revo- 
lution a  criminal  flying  from  one  English  colony  into 
another  found  no  protection,  but  was  arrested  by  the  au- 
thorities of  the  territory  into  which  he  fled,  and  deliv- 
ered up  for  trial  within  the  jurisdiction  where  the 
offense  was  committed  ;  and  this  because  the  several  col- 
onies formed  but  parts  of  the  same  empire  under  a 
common  sovereign,  and  therefore  presented  no  opportu- 
nities for  the  conflict  of  the  rights  and  duties  of  inde- 
pendent sovereigns  "  (Letter  of  Judge  Bell  to  the  Gover- 
nor of  Pennsylvania,  2  Penn.  Law  J.  150). 

It  appears,  however,  that  the  practice  of  returning 
snch  fugitives,  as  between  the  American  colonies,  rested, 
partly  at  least,  on  treaties  between  the  several  colonies 
(Treaty  between  the  Colonies  of  Massachusetts,  New 
Plymouth  and  Connecticut  referred  to.  Chief  Justice 
Taney  in  Kentucky  ^>.  Dennison,  24  How.  U.  S.  66, 101). 
But  whatever  may  have  been  the  practice  in  this  respect, 
between  the  colonies,  on  whatever  basis  of  law  or  treaty 
it  rested,  there  is  no  doubt  that  when  the  colonies 
achieved  their  independence  they  stood  towards  each 
other,  as  regards  the  matter,  in  the  position  of  indepen- 
dent States ;  and  the  surrender  of  fugitives  from  justice 
became  as  with  other  sovereign  States,  purely  a  matter 
of  comity  except  so  far  as  it  was  or  should  be  regulated 
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by  treaty  or  comi)act  between  them.  And  yet  the  man- 
ner in  which  the  country  had  been  settled,  and  the  arti- 
ficial character  of  the  State  boundaries, — the  dividing 
lines  between  them  having  been  fixed  with  little  or  no 
r^ard  to  natural  barriers  or  lines  of  defense,  running  in 
some  cases  in  the  close  vicinity  of  cities  or  large  towns, 
being  in  fact  such  bouudaiies  as  could  only  have  been 
produced  or  continued  during  a  long  period  of  peace  be- 
tween the  colonies, — the  escape  of  fugitives  from  one  of 
the  States  to  another  was  peculiarly  easy,  and  the  mis- 
chiefs thus  resulting  threatened  not  only  the  domestic 
peace  of  the  States,  but  also  their  friendly  relations  with 
each  other,  unless  some  reasonable  regulation  thereof 
was  effected.  And  when  the  Articles  of  Confederation 
were  adopted,  a  provision  was  made  for  the  surrender 
of  fugitives  from  justice,  almost  identical  with  that 
afterwards  incorporated  into  the  constitution  of  the 
United  States. 

The  language  of  the  constitution  is,  as  regards  the 
nature  of  the  duty  to  deliver  the  fugitives,  imperative 
and  unequivocal:  "A  person  .  .  .  charged  with 
Treason,  Felony,  or  other  Crime,  who  shall  flee  from 
Justice  and  be  found  in  another  State,  shall  on  de- 
mand," &c.,  be  delivered  up.  And  the  great  weight  of 
authority,  as  well  as  the  obvious  import  of  the  language 
used,  is  that  the  constitution  established  an  absolute 
right  to  the  surrender,  when  the  case  was  one  coming 
within  the  terms  of  the  constitution, — that  is,  the  case 
of  a  i)erson  charged  with  crime j  who  had  Jled  from 
justice,  and  whose  surrender  was  demanded  by  the 
proper  authority.  It  is  true,  that  the  duty  has  been 
by  the  governors  of  some  of  the  States,  treated  as  dis- 
cretionary, but  the  authorities  are  clearly  against  this 
view  (Kentucky  n.  Dennison,  24  Hov).  U.  S.  66,  68).  It 
has  been  well  remarked,  in  reference  to  the  case  last 
cited,  that  although  the  court  finally  came  to  the  conclu- 
sion that  they  had  no  jurisdiction  to  grant  the  manda- 
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mus  prayed  for,  yet  the  views  expressed  in  that  decision 
as  to  the  construction  of  this  clause  of  the  constitution 
possess  but  little  less  than  the  force  of  absolute  author- 
ity (Matter  of  Voorhees,  32  N.  J.  L.  149).  And  it  is 
now  settled  by  a  great  preponderance  of  authority, — 
State  as  well  as  Federal, — that  the  word  crime,  in  this 
clause  of  the  constitution,  embraces  every  species  of  of- 
fense made  punishable  as  a  crime,  by  the  laws  of  the 
State  making  the  demand,  even  though  it  were  not  a 
crime  by  the  common  law  or  the  laws  of  other  States,  and 
even  though  for  the  first  time  made  a  crime  by  a  law 
passed  subsequently  to  the  adoption  of  the  constitu- 
tion and  the  passage  of  this  act  of  Congress.  There- 
fore, it  appears  that  the  right  to  demand  the  surrender 
of  a  fugitive  from  justice,  as  between  these  States,  is  no 
longer  an  imperfect  right,  to  be  conceded  as  matter  of 
favor  or  comity,  or  refused  if  the  State  in  which  he 
has  taken  refuge  may  so  determine  upon  consider- 
ation of  its  interest  or  policy,  or  its  view  of  interna- 
tional law,  nor  a  right  resting  in  the  obligation  of  a 
contract  alone,  as  by  treaty,  but  a  constitutional  and 
legal  right,  having  fixed  and  well-ascertained  condi- 
tions, and  the  same  instrument  and  frame  of  government, 
Which  for  national  purposes  welded  the  several  States 
into  a  single  country,  brought  this  matter  and  this  obli- 
gation within  the  purview  and  jurisdiction  of  the  Fed- 
eral authority.  As  the  constitution  is  more  than  a 
compact  between  the  States,  so  this  right,  and  this  obli- 
gation, as  secured  by  the  constitution,  became  some- 
thing more  than  an  obligation  and  a  right  resting  in 
contract  or  treaty. 

But  the  constitution  did  not  provide  means  for 
carrying  into  effect  this  provision.  And  soon  a  case 
arose  between  Virginia  and  Pennsylvania,  in  which 
the  return  of  a  fugitive  was  denied,  because  Congress 
had  passed  no  law  pointing  out  the  means  for  enforc- 
ing this  provision — determining  how,  and  on  what 
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officer  the  demand  should  be  made,  and  by  what  evi- 
dence it  ahould  be  supported.  Then  followed  the 
act  of  1793  now  in  question.  By  that  act,  the  de- 
mand is  required  to  be  made  on  the  governor  of  the 
State,  and  to  be  accompanied  by  a  copy  of  tlie  indict- 
ment found  or  affidavit  before  the  magistrate  charg- 
ing the  crime,  certified  by  the  governor  of  the  State 
making  the  demand  as  authentic. 

Independently  of  all  constitutional  and  legislative 
provisions,  the  surrender  of  fugitives  from  justice,  as 
between  nations,  has  been  treated  as  an  executive  power 
lodged  in  the  supreme  executive  authority  of  the 
State. 

It  was  an  international  concern,  and  the  executive 
is  the  organ  of  communication  between  one  State  and 
another,  and  under  the  first  treaty  with  Great  Britain 
in  the  case  of  Robbins,  the  power  of  the  president  to 
surrender  a  fugitive  from  justice  whose  extradition  was 
claimed  under  a  treaty,  which  is  declared  by  the  consti- 
tution, to  have  the  force  of  law,  was  held  by  the  con- 
curring authority  of  the  executive  department  of  the 
government,  the  house  of  representatives,  and  the  dis- 
trict court  of  the  United  States  for  the  district  of  South 
Carolina,  to  be  exclusively  an  executive  power  and 
duty  in  the  absence  of  any  legislative  regulation  (See 
statement  of  the  case,  Hurd  on  Hah.  Corp.  2nd  Ed. 
682-^188.  See  also  Holmes  ^,  Jennison,  supra).  Al- 
though this  case  provoked  great  discussion,  yet  the 
result  shows  how  strongly  at  that  time  the  opinion 
prevailed  that  this  was  essentially  an  executive  power. 
While  Congress  had  a  considerable  latitude  of  choice  as 
to  the  means  to  be  employed  to  enforce  this  constitu- 
tional obligation  and  right,  it  saw  fit  to  preserve  as 
nearly  ae  possible  the  existing  methods  as  to  dealing 
with  the  subject,  devolving  the  duty  of  performing  the 
obligation  on  the  supreme  executive  authority  of  the 
State  where  the  fugitive  might  be  found ;  as  to  the  evi- 
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dence  to  be  produced  to  him,  that  the  party  demanded 
is  charged  with  criine^  the  mode  of  proof  is  particularly 
prescribed  and  limited  by  the  a<;t  itself.*  It  must  be 
by  a  copy  of  an  indictment  or  affidavit  certified  by  the 
governor  of  the  State  making  the  demand  as  authentic. 

Under  this  statute,  clearly  no  other  evidence  is  suf- 
ficient or  can  be  received  by  the  governor,  on  whom  the 
demand  is  made,  as  sufficient  in  proof  of  the  fact  that 
such  indictment  or  affidavit  exists  as  the  basis  of  the 
charge  of  crime.  The  constitution  provides  that  "full 
faith  and  credit  shall  be  given  in  each  State  to  the  pub- 
lic acts,  records,  and  judicial  proceedings  of  every  other 
State,  and  Congress  may,  by  general  laws  prescribe  the 
manner  in  which  acts,  records,  and  proceedings,  shall 
be  proved,  and  the  effect  thereof." 

Congress  has  by  general  lawsf  provided  the  mode 
of  proving  in  one  State  the  judicial  records  of  another 
State,  but  it  was  clearly  competent  for  Congress  by  a 
general  law  to  provide  what  should  be  the  mode  of 
proving  an  indictment  or  other  judicial  proceeding  for 
the  purpose  of  these  extradition  proceedings.  Congress 
having  legislated  thereon,  the  authentication  by  the 
governor  of  the  copy  is  clearly  the  mode  provided  by 
general  law  for  this  purpose,  and  such  authentication 
imports  absolute  verity,  and  no  other  authentication  is 
necessary  to  enable  the  governor  to  act  under  the  stat- 
ute, although  for  other  purposes  Congress  has  provided 
a  different  mode  of  proving  State  records.  This  dis- 
poses of  the  claim  that  a  copy  of  the  indictment 
certified  by  the  clerk  of  the  court  with  the  accompany- 
ing certification  of  the  judge  must  be  produced  either 
to  the  governor  or  to  this  court  in  proof  of  the  fact 
that  the  party  is  charged  with  crime. 

And  upon  the  question  whether  the  warrant  of  the 

♦  U.  8.  Bev.  Stat,  §6278,  2nd  ed.  p.  1023. 

t  U.  8.  Bet.  8tat.  {"905,  2nd  ed.  p.  171,  embodying  the  provision 
of  the  jadiciary  act  of  1790. 
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governor  is  conclusive  evidence  in  this  proceeding  that 
the  i^arty  named  in  the  warrant  stands  charged  with 
crime  in  the  State  demanding  his  surrender,  I  am  of 
opinion  both  on  reason  and  authority  that  the  warrant 
is  conclusive.  The  statute  itself  expressly  provides  that 
the  governor  shall  cause  the  party  to  be  arrested  and 
delivered  up.  It  makes  no  provision  for  any  other  pro- 
ceedings whs  tever  subsequent  to  the  issue  of  the  man- 
date of  the  governor  except  the  delivery  of  the  party 
and  his  removal  by  the  agent  of  the  demanding  State. 
It  may  well  be  assumed  that  in  devolving  this  duty 
and  responsibility  on  the  highest  executive  officer  of 
the  State,  Congress  understood  that  they  were  making 
a  suitable  provision  for  securing  the  careful  execution 
of  the  duty  under  circumstances  calling  for  great  cau- 
tion and  circumspection.  The  governors  of  these 
States  were  the  representatives  of  the  sovereignty  of 
the  States,  so  far  as  it  still  existed  in  a  qualified  form. 
They  were  aided  in  their  positions  by  high  legal 
officials,  and  in  some  of  the  States  had  the  constitu- 
tional right  to  call  on  the  highest  court  in  the  State  for 
its  opinion  on  doubtful  questions  of  law.  They  were 
especially  charged  with  the  execution  of  the  laws  of 
the  State,  and  might  be  assumed  to  be  naturally 
jealous  of  any  attempt  to  abuse  this  particular  right  of 
demanding  fugitives,  since  it  was  a  demand  for  the  sur- 
render of  their  own  citizens  or  persons  found  within 
the  protection  of  their  own  laws.  Not  only  is  there 
nothing  in  the  act  to  show  that  any  proceedings  subse- 
quent to  the  issue  of  the  warrant  were  contemplated  to 
give  full  authority  for  the  arrest  and  removal  of  the 
party,  but  there  is  nothing  in  the  act  requiring  the 
governor  issuing  the  warrant  to  attach  thei'eto  the  evi- 
dence or  copies  of  the  evidence  on  which  he  acted,  nor 
since  the  passage  of  the  act  has  the  i)ractice  obtained, 
60  far  as  appears,  of  attaching  such  copies. 

This  uniform  practice  of  eighty-five  years  is  strong 
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proof  that  no  such  copies  are  necessary  to  accompany 
the  warrant. 

Moreover,  neither  by  this  act»  nor  by  any  other,  is 
any  process  given  for  compelling  the  governor  of  a  State 
to  perform  a  federal  duty,  or  obligation  devolved  upon 
him  by  a  federal  law.  In  this  very  matter,  the  su- 
preme court  of  the  United  States  have  held  that  while 
the  duty  of  surrender  is  absolute,  and  a  mei'e  minis- 
terial duty,  yet  that,  especially  in  view  of  the  nature 
and  dignity  of  the  office  of  governor,  and  the  great 
public  mischiefs  that  would  result  from  the  exercise  of 
such  coercive  powers  against  him,  the  federal  govern- 
ment has  not,  in  any  of  its  departments,  the  power  to 
issue  the  writ  of  mandamus  against  him,  to  compel  the 
issue  of  the  warrant  (Kentucky  v.  Dennison,  ui  supra). 

It  is  suggested,  in  the  present  case,  that  this  court 
can  issue  a  Mrrit  of  certiorari  against  the  governor,  to 
comi)el  the  production  of  this  record,  but  the  objec- 
tions stated  in  the  case  last  cited  against  a  mandamus, 
apply  with  equal  or  still  greater  force,  to  the  exercise 
of  such  a  power  by  this  court.  How  can  the  governor 
of  the  State  be  regarded  as  in  the  position  of  an  infe- 
rior tribunal  or  magistrate,  to  whom  the  writ  of 
certiorari  will  issue  in  aid  of  a  writ  of  habeas  corpus  t 
In  the  performance  of  this  duty,  he  does  not  act  as  an 
inferior  magistrate,  but  as  the  representative  of,  and 
the  officer  vested  with  the  executive  authority  of  the 
State,  and  not  as  a  federal  officer  or  magistrate. 

Speaking  of  the  governor's  duty  to  issue  the  war- 
rant. Chief  Justice  Taney  says:  '^The  act  does  not 
provide  any  means  to  compel  the  execution  of  this 
duty,  nor  inflict  any  punishment  for  neglect  or  refusal 
on  the  part  of  the  Executive  of  the  State ;  nor  is  there 
any  clause  or  provision  in  the  Constitution  which  arms 
the  Government  of  the  United  States  with  this  power. 
Indeed,  such  a  power  would  place  every  State  under 
the  control  and  dominion  of  the  General  Government, 
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even  in  the  administration  of  its  internal  concerns  and 
reserved  rights.  And  we  think  it  clear,  that  the  Federal 
Government,  under  the  Constitution,  has  no  power  to 
impose  on  a  State  officer,  as  sach,  any  duty  whatever, 
and  compel  him  to  perform  it ;  for  if  it  possessed  this 
power,  it  might  overload  the  officer  with  duties  which 
would  fill  up  all  his  time,  and  disable  him  from  per- 
forming his  obligations  to  the  State,  and  might  impose 
on  him  duties  of  a  character  incompatible  with  the 
rank  and  dignity  to  which  he  was  elevated  by  the 
State."    .... 

*^  Bat  if  the  governor  of  Ohio  refuses  to  discharge 
thisdnty  "  {i.  ^.,  the  obligation  on  the  State  to  carry  into 
execution  this  law),  ^^  there  is  no  power  delegated  to  the 
OeJQeral  Government,  either  through  the  Judicial  De- 
partment or  any  other  department,  to  use  any  coercive 
means  to  compel  him."  And  if  it  was  not  within  the 
contemplation  of  Congress  that  any  coercive  measures 
shoald  be  used  against  the  governor,  to  compel  the 
performance  of  the  principal  duty  involved,  namely: 
the  issuing  of  the  warrant,  it  is  not  supposable  that  it 
was  within  their  contemplation  that  any  coercive  meas- 
ures would  or  coald  be  used  to  compel  the  perform- 
ance of  any  other  duty  that  might  devolve  upon  him, 
as  an  incident  to  or  result  of  the  performance  of  such 
principal  duty.  And  if  the  issue  of  a  mandamus  by 
the  supreme  court  against  a  governor  might  lead  to 
imposing  on  him  duties  inconsistent  with  the  public 
performance  of  the  duties  of  his  office  of  governor  of 
the  State,  and  «with  the  dignity  of  his  position,  yet 
more  unseemly  and  improper  would  be  the  attempt  of 
an  inferior  court  of  the  United  States  to  subject  him 
to  the  process  of  certiorari^  to  compel  the  production 
of  papers,  with  the  consequences  which  must  flow  from 
his  refusal,  of  his  being  treated  by  the  court  as  in  con- 
tempt. 

The  total  want  of  power  to  compel  the  production 
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of  the  papers  on  which  the  governor  acted,  is  itself  a 
strong  a]*gament  against  the  intention  of  Congress  to 
make  the  governor's  determination  subject  to  review 
by  the  courts.    The  relations  in  which  the  States  stood 
to  each  other  at  the  time  of  the  formation  of  the  con- 
stitution,  and  the  relations  which  that  constitution 
created  between  them,  as  known  and  understood  at  the 
time  of  the  passage  of  the  act,  make  it  not  improbable 
nor  unreasonable  to  suppose  that  the  warrant  of  the 
governor  should,  on  this  question  of  the  fact  and  suf- 
ficiency of  the  charge,  be  made  within  the  intention  of 
Congress,  conclusive,  even  though  the  effect  of  it  is  that 
the  party  should,  when  arrested  on  the  warrant,  be  de- 
prived of  an  opportunity  to  contest  the  charge  on  habeas 
carpus  in  the  State  in  which  he  is  arrested.    The  prior 
relations  of  the  States  were  friendly.  They  had  recently 
won  their  independence  by  a  war,  in  which  they  had 
acted  together.    Their  territories  were  largely  settled 
by  people  from  the  same  country,  and  in  all  of  them 
the  system  of  the  common  law  of  England  obtained,  by 
which  all  persons  restrained  of  their  liberty,  had  free 
access  to  the  courts  on  habeas  corpus^  to  inquire  into 
the  cause  of  their  detention.    And  the  people  of  these 
States  had  entered  by  the  constitution  into  ^'a  more 
perfect  union,"  among  the  declared  objects  of  which 
were  ''to  establish  justice,  issue  domestic  tranquillity, 
and  promote  the  general  welfare."    The  thirteen  States 
thereby  became  one  nation,  in  all  parts  of  whose  terri* 
tory  the  citizens  of  each  were  to  have  the  rights  and 
immunities  of  citizens  of  that  common  country,  and 
were  not  to  be  in  any  of  the  States  in  the  position  of 
strangers  and  foreigners. 

Considering  that  all  the  disadvantage  that  results 
from  the  conclusiveness  of  the  warrant  of  the  governor 
on  this  point,  is  that  the  alleged  fugitive  is  thereby 
removed  to  another  State  of  the  Union,  where  he  has 
open  to  him  still  the  privileges  of  habeas  corptiSy  and 
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a  trial  according  to  the  methods  and  nnder  the  secur- 
ity of  a  system  of  law  similar  to  that  prevailing  in  his 
own  State,  and  where  all  his  privileges  of  citizenship 
remain,  and  considering  the  existing  relations  of  the 
8tat«,  there  was  neither  such  hardship  nor  snch  appar- 
ent risk  of  injustice  as  to  have  created  any  reasonable 
apprehension  that  such  an  arrangement  imperiled  or 
pnt  m  jeopardy  the  life  or  liberty  of  the  citizen,  or  was 
liable  to  subject  him  to  any  unreasonable  detention  or 
inconvenience,  beyond  what  was  essential  to  a  proper 
regard  to  the  public  safety,  and  the  orderly  adminis- 
tration of  public  justice.  The  unhappy  differences 
that  have  since  arisen  between  the  several  parts  of  the 
Union,  and  which  might  have  suggested  danger  to  life 
and  liberty  in  this  arrangement,  did  not  then  exist, 
and  cannot  have  been  had  in  view  by  the  Congress 
which  framed  this  law. 

In  the  treatment  of  this  subject  it  is  not  to  be  over- 
looked that  this  is  in  the  nature  of  a  national  police 
regnlation,  and  that  the  arrest,  detention,  and  removal 
of  the  alleged  criminal  are  not  for  the  purposes  of 
pnnishment,  but  for  purposes  preliminary  to  trial, 
and  for  the  securing  of  the  persons  against  whom  there 
ia  probable  cause  to  believe  that  they  are  offenders 
against  the  laws,  and  that  this  provision  of  the  consti- 
tution and  this  act  of  Congress  are  based  upon  the 
theory  that,  as  between  these  States,  the  proper  place 
for  the  inquiry  into  the  question  of  guilt  or  innocence 
is  the  State  where  the  offense  is  alleged  to  have  been 
committed. 

In  view,  then,  of  the  nature  of  the  right  and  obliga- 
tion soQght  to  be  enforced  by  this  statute ;  and  of  the 
prior  history  of  the  subject  matter ;  of  the  terms  of  the 
^w  itself,  and  the  practice  under  it ;  of  the  character 
^d  dignity  of  the  office  of  the  governor,  on  whom  the 
duty  of  determining  the  question,  prior  to  the  issue  of 
^^  warrant,  devolved  ;  of  the  security  against  abuse 
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afforded  by  his  position,  responsibility,  and  surround- 
ings ;  of  the  evident  impossibility  of  issuing  process  to 
review  his  decision ;  and  of  the  relation  between  the 
States  before  and  at  the  time  of  the  enactment  of  the 
law ;  and  of  the  purpose  and  effect  of  the  warrant  of 
removal ;  1  think  that  the  recital  of  the  warrant  was 
intended  by  Congress  to  be  conclusive  as  to  the  charge 
of  crime  made  against  the  alleged  fugitive,  and  that 
the  refusal  of  Governor  Robinson  to  furnish  to  the 
X)etitioner  the  requisition  and  accompanying  copy  of 
indictment,  for  the  purpose  of  the  proposed  review  of 
this  decision  by  this  court,'  was  in  entire  accordance 
with  the  proper  view  of  his  official  duty,  under  the  act 
of  Congress  in  question. 

As  a  question  of  authority,  the  decisions  of  the 
courts  are  conflicting.  In  the  State  v.  Buzine  (4  ffar- 
ringtail  [Del.']  572),  Ch.  Justice  Booth  held  the  war- 
rant conclusive,  disposing  of  the  matter  in  the  following 
language : 

'^  These  matters  are  entrusted  to  the  judgment 
of  the  executive  upon  whom  the  demand  is  made ; 
and  if  his  mind  is  fully  satisfied  in  regard  to  them, 
the  act  of  Congress  makes  it  his  imperative  duty 
to  cause  the  fugitives  to  be  arrested,  and  delivered  up 
to  the  regularly  constituted  agent  of  the  State  from 
which  he  fled.  The  warrant  of  the  executive  under 
the  great  seal  of  the  State,  reciting  the  facts  necessary, 
under  the  act  of  Congress,  to  give  him  jurisdiction  of 
the  case,  would  in  my  opinion,  at  the  hearing  of  the 
Tidbeas  corpus  be  conclusive  evidence  of  the  existence 
of  those  facts,  of  his  judgment  in  relation  to  them,  and 
of  a  compliance  with  the  Constitution  of' the  United 
States  and  the  act  of  Congress.  No  investigation, 
therefore  in  such  a  case,  can  be  made  beyond  the 
warrant  of  the  executive,  but  no  examination  into  the 
facts  and  circumstances  of  the  alleged  offense  with 
which  the  party  stands  charged.    ... 
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''In  the  present  case,  the  return  fully  sets  forth 
copies  of  all  the  documents  transmitted  by  the  governor 
of  Pennsylvania  to  the  executive  of  this  State,  and  the 
appointment  of  Schlemn  as  the  agent  of  the  State  of 
Pennsylvania,  to  receive  the  petitioner,  as  a  fugitive 
from  justice,  and  to  carry  him  to  that  State.  It  appears 
that  all  the  requisites  of  the  act  of  Congress  have 
been  complied  with.  No  suggestions  or  exceptions 
have  been  made  to  the  return.  It  is,  therefore,  ad- 
mitted to  be  true.  And,  although  my  belief  is  that  the 
alleged  offense  with  which  the  petitioner  is  charged  is 
the  same  which,  upon  the  examination  of  witnesses  at 
the  hearing  of  the  former  habeas  corpus^  clearly  ap- 
peared to  be  a  breach  of  trust,  and  not  a  larceny,  he  must 
be  remanded,  because  the  return  in  this  case,  is  conclu- 
sive. When  taken  to  Pennsylvania,  he  can  obtain  relief, 
if  the  circumstances  of  his  case  entitle  him  to  it,  by 
suing  out  the  writ  of  habeas  carptis.^^ 

The  same  view  of  the  nature  of  the  obligation,  and 
the  imperative  duty  to  make  the  surrender,  is  declared 
in  the  following  cases,  in  which,  however,  the  exact 
point  now  in  question  was  not  directly  involved ;  but 
from  the  views  therein  expressed  the  conclusiveness  of 
the  governor's  determination  is  properly  to  be  inferred 
(Kentucky  v.  Dennison,  24  How.  U.  8.  66 ;  Johnson  v. 
ReiUy,  13  Geo.  98 ;  Matter  of  Voorhies,  32  N.  J.  L.  141). 
In  the  case  of  People  ex  rel.  Lawrence  v.  Brady  (56  N. 
Y.  182),  the  majority  of  the  court  of  appeals  of  New 
York  do  indeed  express  the  opinion  that  in  habeas  cor- 
pus against  the  sheriff  holding  an  alleged  fugitive  under 
the  governor's  warrant,  it  is  competent  for  the  court  to 
go  behind  the  warrant  and  inquire  into  the  fact  and 
8u£Sciency  of  the  charge  of  crime  upon  the  evidence 
presented  to  the  governor, — that  is  to  say,  the  requisi- 
tion of  the  governor  of  the  demanding  State  and  accom- 
panying pai)ers, — ^and  in  that  case  they  discharged  the 
prisoner  on  the  ground  that  such  papers  did  not  show 
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that  the  facts  alleged  in  the  affidavit  accompanying  the 
requisition  constituted  a  criToe  by  the  laws  of  Michi- 
gan, the  demanding  State,  but  it  weakens  the  force  of 
this  authority  that  the  point  of  the  conclusiveness  of 
the  recitals  in  the  warrant  was  not  urged  upon  the 
court  in  the  argument,  and  that  the  case  was  submitted 
by  counsel  as  turning  upon  the  question  whether  the 
affidavit  did  charge  a  crime  by  the  law  of  Michigan 
(See  Argument  of  the  District- Attorney,  66  N.  T.  185). 
The  court  says  (p.  186):  "It  was  not  claimed  by 
the  counsel  for  the  people,  that  if  the  pai)ers  were  de- 
fective and  insufficient,  it  was  not  competent  for  the 
court  to  take  cognizance  of  the  question  and  discharge 
the  prisoner."  It  is  noticeable  also  that  by  the  plead- 
ings, the  papers  on  which  the  governor  acted  were  vol- 
untarily brought  before  the  court,  and  by  the  demurrer 
to  the  traverse,  their  insufficiency  appears  to  have  been 
admitted.  The  court  also  alludes  to  the  fact  that  there 
was  no  indictment  against  the  prisoner,  but  an  affidavit 
only  (p.  1 88).  Now  in  some  of  the  cases  a  distinction  has 
been  taken  between  a  case  based  upon  affidavit,  and 
one  based  upon  indictment — that  in  the  latter  case  the 
authentication  of  the  demanding  governor  is  evidence 
that  the  facts  charged  constitute  a  crime  in  the  demand- 
ing State,  and  in  the  former  case  it  is  not.  This  dis- 
tinction seems  to  be  based  upon  the  circumstance  that 
an  indictment  is  everywhere  recognized  as  the  proper 
mode  of  proceeding  for  a  crime,  and  therefore  the  fact 
that  the  charge  has  been  made  in  that  form  is  to  be 
taken  in  itself  as  showing  that  the  facts  constitute  a 
crime, — that  is,  an  indictable  offense.  How  far  this  disr 
tinction  may  have  influenced  the  court  of  appeals  in 
reaching  the  conclusion  they  came  to  in  that  particular 
case,  and  whether  they  would  hold  the  same  rule  in 
case  it  appeared  that  an  indictment  against  the  x>&rty 
duly  authenticated  accompanied  the  requisition,  can- 
not with  certainty  be  gathered  from  their  opinion. 
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Judge  Gboveb  dissented  from  the  conclusions  of  the 
court.  The  court  says:  ''Courts  have  exercised  the 
right  to  interfere  and  to  examine  the  grounds  upon 
wliich  the  executive  warrant  in  such  cases  has  issued, 
and  the  jurisdiction  is  justified  both  by  reason  and 
authority.'* 

They,  however,  do  not  give  the  reasoning  by  which 
they  claim  to  justify  it,  and  they  refer,  for  the  author- 
ity relied  on,  only  to  the  cases  of  Eocp.  Smith,  3 
McLean^  121,  and  In  re  Clark,  9  Wend.  219.  The 
case  of  In  re  Clarke  does  not,  in  my  judgment,  support 
the  ])osition  taken  by  the  learned  court.  It  is  true 
that  in  that  case  the  court  examined,  and  found  suffi- 
cient the  facts  alleged  in  the  affidavits  accompanying 
the  requisition,  as  charging  a  crime  under  the  laws  of 
Rhode  Island.  The  court  did  not  discuss  nor  decide 
the  point  now  in  question,  and  so  far  as  its  opinion  on 
that  point  can  be  inferred  from  the  language  of  Ch. 
Justice  Savage,  it  would  seem  to  be  adverse  to  the 
position  taken  by  the  learned  counsel  for  the  peti- 
tioner. The  papers  were  voluntarily  laid  before  the 
court,  and  it  is  to  be  observed  that  the  charge  was  by 
affidavit,  and  not  by  indictment.  And  it  certainly  is 
not  so  well  settled  by  authority,  that  the  authentica- 
tion, by  the  governor,  of  an  affidavit  charging  the 
{)arty,  is,  under  the  statute,  to  be  taken  as  conclusive 
pi:oof  that  the  facts  charged  in  the  affidavit  constitute 
a  crime  in  the  demanding  State,  when  those  facts  do 
not  constitute  a  crime  at  common  law,  as  it  is  in  casQ 
of  an  indictment  so  authenticated;  that  question, 
however,  does  not  arise  in  this  case,  since  the  offense 
charged  here  is,  by  indictment,  for  burglary^  an  ac- 
knowledged felony  at  common  law.  The  case  of  Ea^p. 
Smith,  3  McLeaUy  121,  undoubtedly  gives  some  sup- 
port of  authority  to  the  position,  that  this  court  may 
go  behind  the  warrant  and  inquire  whether  the  pris- 
oner is  a  fugitive  from  justice.    There  was,  however, 
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this  pecaliarity  abont  the  offense  charged.  It  was 
a  charge  against  Smith,  the  Mormon  prophet,  for 
being  accessory  before  the  fact  to  a  mnrder  committed 
in  Missouri,  and  it  was  not  alleged  in  the  affidavit  that 
he  was  in  Missonri  at  the  time  of  the  commission  of 
the  offense,  nor  was  his  presence,  at  the  time  ^nd  place 
of  the  alleged  offense,  necessarily  to  be  inferred  from 
the  nature  of  the  charge,  if  the  charge  itself  was  true. 

Whether  the  question  of  the  party  demanded,  hav- 
ing, in  fact,  fled  from  the  justice  of  the  demanding 
State,  is,  under  the  act  of  Congress,  submitted  to  the 
conclusive  determination  of  the  governor  on  whom  the 
demand  is  made,  or  whether  he  can  receive  any  evi- 
dence on  that  point  outside  of  the  papers  submitted  to 
him  by  the  governor  of  the  demanding  State,  are  ques- 
tions, however,  that  do  not  arise  in  the  present  case, 
since  the  offense  charged  is  one  which  necessarily 
implies  the  actual  presence  of  the  party  indicted 
within  the  jurisdiction  of  the  demanding  State  at  the 
time  of  the  alleged  offense,  and  the  better  opinion 
iseems  to  be  that  where  such  a  charge,  by  indictment, 
is  duly  authenticated  by  the  demanding  governor,  and 
the  party  indicted  is  in  fact  found  in  another  State, 
this  is  certainly  sufficient  prima  facie  evidence  of  his 
having  fled  from  justice  within  the  meaning  and  for 
the  purposes  of  this  statute,  perhaps  conclusive  cm. 
the  court,  upon  habeas  corpus^  if  not  on  the  governor. 
And  in  this  case  the  prisoner  has  not  overcome  this 
^ima facie  case. 

•  So  far  as  the  cases  of  People  ex  rel.  Lawrence  %. 
Brady,  and  Exp.  Smith  are  opposed  to  the  views 
above  expressed,  I  think  they  are  not  sustained  by 
Teason  or  by  the  weight  of  authority.  People  v. 
Brady,  though  followed  by  the  general  term  of  the 
first  department,  was  in  conflict  with  the  view  of  th& 
judges  of  the  supreme  court  in  that  department,  and 
its  correctness  on  this  point  is  still  questioned  by 
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tiiem  (People  «c  rel.  Connors  v.  Beilley,  11  BuUy  94). 
The  case  of  Senator  Patterson,  before  Judge  Huim:- 
PHBET,  of  t^  supreme  conrt  of  tbe  District  of  Colum- 
bia, also  referred  to,  seems  to  bave  turned  on  tbe 
questioa  whether  a  person  sent  by  a  State  to  Congress, 
HB  its  senator,  <xm  be  held  to  hsLve  fled  from  that 
Btate,  within  the  meaning  of  the  act  of  Congress.  How 
that  fact  was  brought  before  the  court  does  not  apr 
pear  in  the  eopy  of  the  opinion  furnished  me. 

Otha:  cases  were  cited  upon  the  argument,  which 
it  is  unnecessary  to  discuss  in  detail  {In  re  Heyward, 
J  Sanc^.  702 ;  In  re  Soloman,  1  Abb.  Pr.  N.  S.  347 ;  Itj^ 
re  Washburn,  4  Johns.  Ch.  106  ;  In  re  Leland,  7  Mb. 
Pr.  N.  S.  64 ;  State  «.  Howell,  CharUon  \peo.'\  120 ; 
Kii^bury's  Case,  106  Mass.  223 ;  Brown's  Case,  112 
Id.  409 ;  Dows'  Case,  18  Pa.  37 ;  Commonwealth  ?.. 
Beacon,  10  8.  <&  R.  126 ;  YaUad  v.  Sheriff  2  Mo  26.; 
h,  re  Greenongh,  31  Vt.  279.  See  also  a  discussion  ^ 
this  statute,  6  P«.  Law  J.  417). 

It  is  not  intended  f  n  this  opinion  to  i)ass  on  the 
questioB,  whether  the  requisition  itself  is  sufficient 
evidence  to  the  governor  of  the  State  on  which  the  der 
mand  is  made,  that,  the  party  charged  has  fled  f roiii 
jnstioe,  where  the  indictment  or  affidavit  does  not  e& 
pressly  or  by  necessary  implication,  charge  thai: 
the  party  accused  was  within  the  jurisdiction  of  the 
demanding  State  at  the  time  of  the  commission  of  the 
alleged  offense.  There  is  a  class  6t  cases,  of  which 
Bxp.  Smith  vt^lb  one,  apparently  wholly  outside  the 
purview  of  the  constitution  and  act  of  Congress,  in- 
asmuch as  the  party  cannot  be  said  to  have  fled 
from  the  State  making  the  demand.  These  cases  are 
those  in  which  a  State  has  assumed  jurisdiction  to 
iiiake  an  offense  indictable  although  the  party  charged 
vas  not  then,  and  perhaps  never  was  within  the  State. 
As,  for  instance,  for  a  murder,  where  the  &tal  blo^ 
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was  strack  outside  the  State,  bat  the  injured  party 
4ied  within  the  State. 

Perhaps  the  only  and  proper  remedy  of  a  i>arty 
arrested  under  a  warrant,  in  such  a  case,  is  to  apply  to 
the  governor  for  a  revocation  of  the  warrant.  All 
that  it  is  necessary  to  hold  in  this  case,  as  to  this  point 
of  the  party  having  fled  from  justice  is,  that  where  it 
appears  by  the  recitals  in  the  warrant  that  the  gover- 
nor had  before  him  a  duly  authenticated  copy  of  an 
indictment  against  the  'party  for  an  offense,  the  com- 
mission of  which  necessarily  implies  the  presence  of 
the  x>arty  at  the  time  and  place  of  the  alleged  offense, 
as  was  the  case  here,  and  no  evidence  is  offered  tend- 
ing to  show  that  the  party  is  not  a  fugitive  from 
justice,  he  is  properly  held,  under  the  warrant.  It  is 
not  intended  to  be  intimated  that  evidence  that  the 
party  never  was  within  the  jurisdiction  of  the  demand- 
ing State,  would,  if  offered,  be  admissible  on  habeas 
corpus  after  the  arrest  on  the  warrant; 

One  obvious  objection  that  might  be  urged  to  the 
admission  of  such  evidence,  is  that  it  would  be  api>ar- 
ently  trying  the  question  of  an  alibi,  one  of  the  possi- 
ble defenses  of  the  party  on  his  trial  for  the  crime 
alleged,  which,  as  involved  in  the  question  of  his  guilt 
or  innocence,  it  may  have  been  the  design  of  the 
constitution  and  the  acts  of  Congress  to  remit  for 
trial  exclusively  to  the  State  in  which  the  party  stands 
charged  with  having  committed  the  offense.  And  an*- 
other  objection  might  be  urged,  that  Congress  has  ai>- 
X>arently  submitted  the  question  whether  he  has  fled 
from  justice,  to  the  determination  of  the  governor 
alone. 

The  question  of  the  identity  of  the  party  arrested 
with  the  imrty  described  as  the  alleged  fugitive  in  the 
mandate  of  the  governor,  is,  of  course,  always  open  to 
inquiry  on  habeas  corpus,  since  that  is  simply  the 
question  whether  the   mandate   has  been  executed 
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against  the  party  named  therein ;  but  on  this  question 
the  fact  has  been  determined  against  the  petitioner,  on 
the  evidence. 

The  writ  must  be  dimnissed  and  the  prisoner  re- 
manded. 


BECH  V   RUGGLES. 

If.  T.  Supreme  Caurt^  First  Departmetd;   Social 
Term  and  Charribers^  September^  1878. 

Consolidation  of  Actions. — ^Forbclosurb  of  MobtgaoB. 
Actions  to  foreclose  mortgages  cannot  be  consolidated. 

Motion  by  defendants  to  consolidate  actions. 

The  plaintiff,  Charlotte  E.  McC.  Bech,  brought  six 
actions  against  James  F.  Ruggles  and  Grace  B.  Bug- 
gies his  wife,  to  foreclose  six  separate  mortgages,  bear- 
ing even  date,  and  executed  respectively  by  the 
defendants  to  secure  several  sums  amounting  in  the 
aggregate  to  126,000,  and  covering  separate  adjoining 
lots  in  the  city  of  New  York. 

Defendants  moved  to  consolidate,  on  the  ground 
that  the  foreclosure  of  all  the  mortgages  could  be 
effected  in  one  action  ;  that  the  x>&i*ties  in  each  action 
were  the  same ;  that  the  defenses,  if  any  should  be  in- 
terposed, would  be  alike ;  and  that,  if  separate  actions 
were  allowed,  six  distinct  bills  of  C9sts  could  be  taxed. 

Taylor  &  Fowler^  for  the  motion. 

William  C.  HolbrooJc^  opposed. 

Lawbekce,  J. — ^The  language  of  section  817  of  the 
Code  of  Civil  Procedure  does  not  materially  differ 
from  article  4,  of  title  6,  of  chapter  6,  of  part  3,  of  the 
Eevised  Statutes  (3  R.  8.  p.  666,  §  38,  6th  Ed.).  Under 
the  latter  statutes  it  was  held,  per  Dayiss^  J.,  that 
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actions  for'  the  foreclostire  of  mortgages  could  not  b» 
oonsolidated  (Grant  t.  Spenc^,  cited  in  Thomas  pur 
Mortgages  J  269;  2  Waif  s  Practice^  556). 
Motion  denied  with  coe^s* 


DUNHAM  V.    THE  MERCANTILE  MUTUAL 

INS.  CO. 

if.   T,  Supefiot   Court;  Oerieral   Term,  Hfovernbef^ 

1878. 

ExAMIKATIOir  OF  pAUTt  ^SVORE  TrIAL.— Sl!RttC<  XJfCOX  AlTOBRBT. 

— CoDB  OF  Crr.  Pbo.^  {§  87d,  889^ 

To  obtain  the  examination  of  a  noa-residenk  ptatj  before  trial,  the 
affidavit  upon  which  the  order  is  based  must  comply  with  the 
requirements  oi  sections  872  and  886  of  the  Code  of  Civil  Pro- 
cedure. 

Appeal  by  plaintiff  from  an  order  for  his  examina- 
tion before  trial. 

The  plaintiff  was  a  non-resident  of  this  State,  and 
gave  secarity  for  costs.  While  he  was  absent  in 
Canada  an  order  was  obtained  by  defendant  for  his 
examination  before  trial,  and  was  served  upon  his 
attorney  here«  No  service  was  made  npon  him  -per- 
sonally,  and  he  had  no  notice  of  the  proceeding. 

Fnrther  facts  sufficiently  appear  in  the  opinion^ 

W.  O.  Peckharrty  Jr.,  for  appellant. — A  commis- 
sion was,  on  the  papers,  the  only  proper  way  to  get 
this  plaintiff's  testimony  under  the  new  code  ;  it  came 
not  under  the  class  "Deposition  within  the  State/* 
but  clearly  under  section  887,  "  Depositions  without  the 
State."  The  court  can  form  no  opinion  as  to  whether 
the  party  resided  here,  oi^  in  Yokahama,  unless  his 
Residence  be  given.  The  whole  matter  should  fall  oft 
thd  jurisdictional  defects  of  the  non-statement  of  the^ 
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lesidences  of  plaintiff  and  bis  attorney,  and  of  the  non- 
statement  as  to  the  name  of  the  attorney  appearii^  fdf 
plaintiff  in  this  canse,  which  left  the  court  powerless 
to  judge  whether  the  attorney  served  had  authority  to 
represent  the  plaintiff  (Beach  v.  Mayor,  4  Abb.  New 
Cos,  236;  Levy.CL  Loeb,  Gen.  Term . Superior  Court, 
May,  1878,  5  ^166.  Neu)  Cos.  157). 

Scudder  <&  Carter^  for  respondent, — It  is  stated 

in  the  affidavit,  that  plaintiff's  residence  is  unknown. 

9^rvice  on  the  attorney  alone  is  sufficient  (Pakevi 

Proal,  64  How.  Pr.  93).    Payment  of  a  witness  fee  has 

only  been  held  necessary  to  put  the  party  in  contempt 

(Freiberg  v.  Branigan,  3  Abb.  New  Cos.  122).    A  party 

vho  voluntarily  brings  suit  and  puts  himself  under  th^ 

jnrisdiction  of  the  court,  can  claim  no  exemption  from 

its  roles,  and  wherever  he  is  he  should  be  punished  for 

not  complying  with  its  orders,  by  having  his  pleading 

stricken  out,  as  the  code  provides  (§  858). 

CuKTis,  Ch.  J. — ^The  aflSdavit  upon  which  the  defen- 

^Qt  applies  for  the  examination  of  the  plaintiff  fails 

^  comply  with  the  requirements  of  sections  872  and  886 

^  the  new  Code  of  Civil  Procedure.    It  omits  any 

^tenjents  of  the  residence  of  the  plaintiff,  or  that  any 

^^iiiry  has  been  made  to  ascertain  it,  or  that  there  is 

^^  difficulty  in  learning  it.    It  omits  to  state,  whether 

^  plaintiff  has  appeared,  by  attorney,  nor  does  the 

IV^tUe,  residence,  or  office  address  of  any  attorney  on 

plaintiff's   behalf    appear    in    defendant's   affidavit. 

"There  is  no  proof  of  any  notice  to  the  plaintiff  of  this 

order  for  his  examination,  or  that  any  order,  affidavit 

or  subpoena  has  been  served  upon  him  in  respect  to  it. 

To  sustain  the  order  under  such  circumstances  migh( 

aabject  non-resident  parties  to  great  hardships.     It 

appears  from  the  defendant's  affidavit  that  the  plaintiff 

resides  in  another  State^  and  if  so,  he  is  entitled  to  the 

protection  given  him  aft  »  non-resident  of  this  State  by 

section  886. 


72  ABBOTT'S    NEW  CASES. 

Whitney  v,  Martine. 

The  order  appealed  from  Glhonld  be  reversed  with 
costs. 

Sedgwiok  and  FsEEDMAiTy  JJ.y  Goncnrred. 


WHITNEY   V.    MARTINE. 

If.    T.  Superior   Court;  Special   Term^  December^ 

1878. 

HOBTOAGB. — VhXSCtPAJi  AND  AgBBT. — ^TbUSTBB. 

An  agent,  employed  to  loan  money  on  bond  and  mortgage,  cannot 
take  the  risk  of  loaning  on  a  second  mortgage,  without  the  consent 
of  his  principal. 

It  is  not  necessary  that  such  an  agent  should  be  guilty  of  active  fraud 
in  order  to  maintain  an  action  against  him  for  negligence  in  tak- 
ing a  second  mortgage." 

Where  the  relation  between  a  principal  and  agent  is  of  a  fiduciary 
character,  and  largely  imposes  confidence  and  good  fait^  in  the 
discharge  of  the  duty  assumed  by  the  agent,  it  should  not  be 
handed  over  by  him  to  another  to  be  performed. 

An  agent  is  bound  not  only  to  good  faith  but  to  reasonable  diligence, 
and  to  such  care  and  skill  as  is  ordinarily  possessed  by  persons  of 
common  capacity,  engaged  in  the  same  business. 

Action  against  an  agent  for  negligently  investing 
money.    Trial  by  the  court. 

The  action  was  brought  against  the  defendant  as 
the  agent  and  trustee  of  the  plaintiff,  employ<ed  by  her 
to  invest  the  sum  of  $6,000,  on  bond  and  mortgage,  in 
the  city  of  New  York.  The  investment  consisted  of 
two  mortgages  on  two  tenement  houses  in  East  Seven- 
teenth street,  between  Avenues  B  and  C,  due  one  year 
from  date.    They  were  made  subject  to  the  payment 

*  See  Chapman  v.  Chapman,  L,  R,  ^  Eq.  276 ;  British  Mutual  In- 
vestment Co.  «.  Cobbold,  Id,  627;  Whiteman  «.  Hawkins,  89  X.  21 
K.  8.  629. 
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of  two  prior  mortgages  on  the  same  premises  of  $10,000 
each,  having  three  years  to  run  from  date. 

The  answer  alleged  that  the  plaintiff  had  examined 
the  premises,  and  knew  that  they  were  second  mort- 
gages and  approved  of  the  investment. 

Other  material  facts  sufficiently  appear  in  the 
opinion. 

John  K.  Porter  {Q.  W.  CotteriU^  attorney),  for 
plaintiff. 

Charles  A.  Jackson  ( W.  O.  Wheelwright^  attorney), 
for  defendant. 

Speib,  J. — [After  stating  the  facts.] — ^The  evidence 
1  think  shows  that  she  never  saw  the  premises  and  did 
not  know  that  the  mortgages  were  second  mortgages, 
until  after  they  had  been  executed  and  returned  to 
her.    The  weight  of  the  evidence,  as  between  the  plain- 
tiff and  the  attorney,  on  the  question  of  her  knowledge 
that  they  were  second  mortgages,  is  with  the  plaintiff. 
Whatever  doubt  there  may  be  on  that  point,  however, 
is  removed  by  the  witness  Earle,  who  in  presence  of 
the  plaintiff  and  defendant  at  Earless  house  about  two 
years  after  the  date  and  delivery  of  the  mortgages  to 
the  plaintiff,  in  a  conversation  between  the  parties,  said 
to  the  defendant,  "  that  he  did  a  very  wrong  thing  in 
making  these   mortgages  second  mortgages  without 
consulting  Mrs.  Whitney  (plaintiff),   before  he  had 
done  so,  and  he  (defendant)  said  he  was  very  sorry  that 
ie  had  anything  to  do  with  it."    He  did  not  deny  the 
allegations  of  investing  on  second  mortgages  without 
consent  of  the  plaintiff. 

The  premises  were  subsequently  sold  under  fore- 
flosnre  of  the  two  $10,000  mortgages  and  were  bid  in 
for  the  sum  of  about  $8,000  each  for  the  owner  of  the 
mortgages.  The  investment  turned  out  to  be  worth- 
less, whatever  the  value  of  the  premises  may  have 
been  at  the  time  of  the  investment.    The  testimony  as 
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to  this  value  is  contradictory.  I  am  not  sure-  that  this 
is  of  mnch  importance  in  the  view  I  take  of  the  obliga- 
tion which  rested  on  the  defendant  when  he  undertook 
to  make  a  good  investment  for  the  plaintiff  in  real 
estate.  Where  agents  and  brokers  in  real  estate  are 
employed  for  different  parties,  and  there  is  evidence  on 
both  sides,  the  statements  are  almost  certain  to  conflict 
with,  each  other.  The  objection  lies  deeper.  It  canr 
not  be  prudent  to  advance  moneys  where  there  are 
prior  mortgages.  Without  promising  to  make  "a 
first  class  investment'*  in  words^  the  defendant  was 
bound  to  make  a  good  and  proper  investment.  Ha 
cannot  be  permitted  to  take  the  risk  always  attending 
a  second  mortgage  and  expose  the  plaintiff  to  the 
I)eril  of  losing  her  money,  unless  with  her  consent  and 
knowing  that  she  was  provided  with  or  could  com- 
mand the  means  of  controlling  the  large  sum  of  $20,000 
in  order  to  protect  her  $6,000,  even  on  the  assump- 
tion  that  the  property  was  worth  the  amount  of  both 
sums  and  accruing  interest. 

It  is  not  necessary  that  the  defendant  should  be 
guilty  of  active  fraud  in  order  to  maintain  the  action 
against  him  for  neglecting  to  perform  the  duty  he  had 
undertaken  when  he  made  the  investment.  A  second 
mortgage  cannot  be  said  to  be  a  good  investment.  It 
required  neither  the  skill  of  a  lawyer  nor  that  of  an 
expert  in  dealing  in  real  estate  as  to  securities  to  say 
that  such  an  investment  could  be  considered  a  good 
security  in  loaning  upon  bond  and  mortgages  among 
men  engaged  in  that  business  for  themselves  or  others. 
The  relation  between  the  parties  was  of  a  fiduciary 
(character,  and  largely  imposed  confidence  and  good 
faith  in  the  discharge  of  the  duty  assumed,  and  should 
not  be  handed  over  to  another  to  be  performed.  The 
defendant  is  presented  in  his  answer  as  having  the  ex- 
perience of  years  as  a  large  and  extensive  dealer  in 
yeal  estate,  as  to  its  value,  and  in  the  making  of  loans 
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QpoD  bouds  and  mortgages.  The  parties  did  not  stand 
ipon  an  eqoal  footing.  The  plaintiff  is  a  woman  not 
nsnally  accustomed  to  dealings  of  this  kind,  and  the 
whole  case  shows  her  implicit  trust  in  her  agent,  known 
to  be  skilled  in  all  such  matters. 

It  is  quite  apparent  that  the  attorney  to  whom  he 
delated  the  exeeution  of  the  trusty  was  then  engaged 
in  assisting  other  parties  in  raising  the  loan  of  the  two 
first  mortgages  of  $10,000  each  on  these  premises,  and 
that  these  mortgages  and  the  two  mortgages  in  suit 
^ere  being  negotiated  at  the  same  time. 

The  exhibit  in  the  case  furnished  by  the  attorney, 

conclnsively  shows  that  the  loan  for  the  first  mortgages 

^^  obtained  only  at  a  ruinous   discount — and  the 

funds  furnished  by  the  plaintiff  for  the  second  mort- 

Sages  were  used  for  the  purpose  of  paying  this  dis- 

^unt  and  discharging  other  heavy  liens  on  the  prop- 

^%  before  the  first  mortgages  could  be   executed. 

^^th  transactions  were  finally  closed  together,  and  the 

expenses  were  charged  to  both  parties,  but  the  money 

obtained  on  the  second  mortgages  was  in  reality  the 

tand  from  which  it  was  taken. 

These  are  facts  known  to  the  defendant,  or  what  is 
the  same  thing,  he  must  be  presumed  to  have  known 
them.  His  office  was  that  of  his  son,  and  his  son  was 
the  attorney  who  did  the  business  at  that  office.  The 
defendant  was  employed  by  the  plaintiff  as  her  trustee, 
to  invest  her  money*  It  is  not  necessary  that  the 
agent  should  be  charged  with  actual  fraud  to  subject 
him  to  an  action  for  neglecting  to  perform  a  duty  he 
has  undertaken.  An  agent  is  bound  not  only  to  good 
faith,  but  to  reasonable  diligence,  and  to  such  care 
and  skill  as  is  ordinarily  possessed  by  persons  of  com- 
mon eaxMcity  engaged  in  the  same  business  {Story  on 
Agericy^  §§  183,  184;  Opinion  of  Bapallo,  J.,  in 
fieinemann  t).  Heard,  60  If.  T.  35).  The  Lord  Chan- 
cellor, in  the  case  of  Thomson  v.  Christie  (1  MacQtieen^s 
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App.  Cos.  236),  strongly  disapproves  the  right  of  an 
agent  to  advance  funds  on  the  security  of  houses  and 
lots  already  actually  mortgaged. 

The  plaintifF  must  have  judgment  with  costs. 


WAYNE  COUNTY  SAVINGS  BANK  v.  LOW* 
Jf.  T.  Common  Pleas  ;  General  Term^  December ,  1878. 

Btabb  Decisis. — ^Bills  and  Kotbs. — ^Law  of  Place. — ^Deliyebt 
OF  Note  by  Deposit  in  Post-Office. — Usubt. — 

Conflict  of  Laws. 

On  the  question  of  the  conflict  of  laws  there  is  a  distinction  between 
cases  arising  on  the  validity  of  contracts,  and  those  arising  on  the 
interpretation. 

An  exceptional,  ill-considered  and  clearly  erroneous  decision  of  the 
court  of  last  resort  does  not,  as  a  precedent,  necessarily  control 
the  subsequent  determination  of  a  subordinate  court  of  general 
jurisdiction. 

A  note  payable  to  the  order  of  A.  B.,  cashier,  although  the  bank  of 
which  he  is  cashier  is  not  named,  is  in  judgment  of  law  payable  to 
the  bank. 

A  cashier,  as  agent  of  his  bank,  sent  such  a  note  by  post  to  the 
maker,  to  be  signed  and  returned;  the  maker  signed  it  and  depos- 
ited in  the  post-office,  the  letter  containing  it  addressed  to  the 
cashier  of  the  bank.    Edd,  that  this  was  a  delivery  to  the  bank. 

But,  nevertheless,  the  note  was  valid  if  legal  under  the  law  of  the 
place  of  the  bank,  though  not  legal  by  the  law  of  the  place  of 
mailing. 

A  note  made  by  a  resident  of  this  State,  payable  here,  but  first  dis- 
counted by  a  bank  in  another  State  in  the  regular  course  of  buai- 
ness,  at  a  rate  of  interest  allowed  by  the  usury  laws  of  that  State, 
is  valid,  though  the  rate  of  interest  be  greater  than  that  permitted 
by  the  law  of  this  State.* 

*  Compare  Towne  e.  Rice,  8  Z.  d  Eq,  470,  with  Dickinson  e. 
Edwards,  2  AUb,  New  Cat,  800-,  which  latter,  however,  was  reversed 
in  18  Hun^  405.  Compare  also  Heidenheimer  v.  Meyer,  43  Super.  Ct* 
(/.  db  8.)  506;  Merchants'  Bank  «.  Oriswold,  0  Eun^  501;  Croninger 
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Where  the  law  regalating  the  rate  of  interest  is  different  in  different 
States,  the  law  of  the  State  where  the  interest  was  reserved  and 
taken,  upon  discounting  a  note,  should  govern  in  determining 
whether  the  rate  of  interest  taken  was  usurious  or  not. 
Jewell  V.  Wright,  80  If.  T.  259,  criticised. 

Where  a  resident  of  this  State  made  a  note  to  the  order  of  another 

resident,  payable  to  a  national  bank  here,  and  the  payee  indorsed 

it  to  another  resident,  who  had  it  discounted  at  a  bank  in  Pennsyl- 

Tania,  at  a  rate  of  interest  allowed  by  the  law  of  Pennsylvania,  but 

greater  than  is  allowed  in  this  State,  and  the  note  was  renewed  by 

other  notes,  some  of  which  were  paid  and  others  renewed,  until 

finally  a  note  was  given  in  renewal  of  one  which  represented  the 

final  balance  due,  which  last  renewal  note  was  written  out  by  the 

caahier  of  the  Pennsylvania  bank,  at  the  request  of  the  maker,  and 

made  payable  at  a  bank  here,  and  sent  to  him  in  this  State  by  mail, 

which  the  maker  upon  receiving  signed  and  sent  back  by  mail  to 

the  cashier,  who  also  by  mail  returned  to  the  maker  the  prior  note ; 

--Bdd^  that  there  was  no  violation  of  the  usury  laws  of  this  State. 

Appeal  by  defendant  from  a  judgment  entered  upon 
Qie  report  of  a  referee. 

The  action  was  brought  by  the  Wayne  County  Sav- 
ings Bank,  situated  at  Honesdale,  Pennsylvania,  against 
Henry  R.  Low,  of  Middletown,  New  York,  to  recover 
npon  a  promissory  note  of  which  the  following  is  a 
copy: 

"$2,000.  MiDDLETowK,  N.  Y.  Jan'y  20,  1875. 

She  months  after  date  for  value  .received,  I  promise 
to  pay  H.  C.  Hand,  cashier  or  order,  at  the  First  Na- 
tional Bank  of  Middletown,  N.  Y.,  two  thousand  dol- 
lars, without  defalcation. 

"  H.  R.  Low." 

This  note  was  a  balance  due  npon  a  former  note  for 
$10,000,  dated  July  24,  1872,  made  by  the  defendant  to 
the  order  of  Martin  A.  Smith,  and  payable  at  the  First 

f .  Crocker,  62  iV.  F.  151 ;  Hackettstown  Bank  t,  Rea,  6  Lom.  455 ; 
a  C,  64  Barb.  175;  First  National  Bank  of  N.  T.  v.  Morris,  1  ITim, 
680;  8.  C,  4  Sup'tn  Ot.  {T.  d  O.)  680;  Clayes  9.  Hooker,  4  Id,  281; 
AgricultuxBl  National  Bank  of  Pittsficld  v.  ShefBleld,  4  Id,  421. 
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National  Bank,  Middletown,  where  the  defendant 
sided.  Smith  indorsed  the  note  to  Samnel  Miller, 
Smith  and  Miller  being  then  residents  of  this  State,  and 
Miller  had  the  note  discoanted  at  the  plaintiff's  bank, 
at  Honesdale,  in  Pennsylvania,  at  the  rate  of  eight  per 
cent,  per  annum,  which  interest  was  allowed  in  that 
State. 

This  note  defendant  failed  to  pay  at  maturity,  bat 
caused  it  to  be  renewed  in  three  parts,  represented  by 
three  notes,  two  of  which  were  i>aid,  but  the  third  ex- 
tended from  to  time,  and  part  payments  made  thereon 
until  about  January  21,  1876,  when  there  was  a  bal- 
ance of  $2,000  unpaid,  evidenced  by  a  note  of  that 
amount  due  that  day. 

Before  the  maturity  of  this  note  defendant,  by  letter 
both  written  and  mailed  by  him  to  plaintiff,  at  Hones- 
dale,  Pennsylvania,  and  by  plaintiff  there  received,  re- 
quested plaintiff  to  extend  the  said  note  for  six  months, 
and  if  assented  to,  to  send  him  a  new  note  to  be  signed. 
Plaintiff  did  assent,  and  from  Honesdale  sent  such  new 
note  by  mail  to  defendant  at  Middletown,  N.  Y.,  for 
signatute.  Defendant  signed  the  note  and  sent  it  by 
mail  from  Middletown  properly  addressed  to  plaintiff 
at  Honesdale,  by  whom  it  was  received  in  due  course  of 
mail.  As  soon  as  plaintiff  received  the  new  note 
(which  is  the  note  in  suit)  it  surrendered  the  old  note 
by  deposit  in  the  post-o^ce  at  Honesdale,  addressed  to 
defendant  at  Middletown. 

Plaintiff  also  received  at  Honesdale,  by  mail,  a 
check  of  $80  from  defendant  as  interest  under  such 
agreement  of  extension. 

Plaintiff  has  the  powers  of  other  banks  in  Pennsyl- 
vania, which  in  turn  are  empowered  to  discount  notes 
and  loans  and  give  forbearance  of  money,  at  eight  or 
ten  per  cent.,  or  at  such  rate  as  borrower  may  agree  to, 
and  there  is  no  forfeiture  of  principal  and  l^gal  interesity 
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by  the  law  of  Pennsylvania,  where  more  than  legal 
rate  is  resenred. 

The  defendant  claimed  that  the  ori^nal  $10,000 
note  was  an  accommodation  note  obtained  from  the 
defendant  by  Smith,  who  falsely  and  fraudulently  rep- 
resented to  him  that  he  would  deliver  to  him  $l€,O00 
of  the  stock  of  the  Bridge  Company  at  Long  Eddy, 
New  York,  as  security  for  such  loan,  and  that  he 
would  not  use  or  negotiate  the  said  note  until  he  had 
delivered  the  stock,  but  that,  although  the  stock  had 
not  been  delivered.  Smith  had  negotiated  the  note,  not 
m  the  ordinary  course  of  business,  but  pro  tantOj  in 
payment  of  an  original  indebtedpess  to  plaintiff. 

The  case  having  been  submitted  to  a  referee,  he 
reported  in  favor  of  the  plaintiff,  and  judgment  having 
been  entered  accordingly,  the  defendant  appealed. 

Benjamin  LaWj    for  defendant,    appellant. — The 
$10,000  note  being  an  accommodation  note,  the  bur- 
den of  proof  is  on  the  plaintiff  to  satisfy  the  court 
that  it  is  a  bona  fide  holder  thereof  (WoodhuU  v. 
Holmes,  10  Johns.  231,  and  cases  cited).    There  Mras 
no  consideration  for  the  note  in  suit  (Trader's  l^ank  of 
Rochester  v.  Bradner,  43  Barb.  392 ;  Schepp  v.  Car- 
penter, 61  i\r.  T.  602,  and  cases  cited  ;  Small  v.  Smith, 
1  Den.  586).    Where  a  part  of  a  note  is  appropriated 
in  payment  of  an   antecedent   debt,  the   purchaser 
thereof  is  only  bona  fide  pro  tanio^  and  not  as  to  the 
amount  applied  in  payment  of  the  prior  delbt  (Edwards 
t.  Jones,  7  Carr.  &  Payne^  633 ;  Stalker  v.  McDonald, 
6  HiU^  96).    The  note  in  suit  is  a  New  York  contract, 
and  void  for  usury,  and  being  a  renewal  note  is  equally 
void  as  if  given  for  an  original  loan  (Price  v.  Lyons 
Bank,  33  N.  T.  65  ;  Jacks  v.  Nichols,  6  Id.  178 ;  rev'g  6 
Barb.  38 ;  and  affl'g  3  8andf.  Ch.  313  ;  1  ^.  ^.  772,  § 
3).    When  the   defendant  dei>osited    the   note   and 
check,  properly  enclosed  in  an  envelope,  in  the  post- 
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office  at  Middletown,  N.  Y.^  addressed  to  the  plaintiff 
at  Honesdale,  Pa.,  it  was  a  delivery  at  Middletown, 
N.  Y.,  and  the  defendant  had  done  all  that  he  was  re- 
quired to  do  to  complete  the  contract  on  his  part,  and 
nothing  further  remained  to  be  done  (Yassar  v.  Camp, 
11  JV.  T.  441 ;  Trevor  v.  Wood,  36  Id.  809,  and  cases 
cited).  When  a  promissory  note  is  made  in  one 
State,  and  made  payable  in  another,  the  validity  of 
the  contract  depends  upon  the  laws  of  the  latter  State, 
and  effect  will  only  be  given  to  the  laws  of  the  place  of 
I)erformance  (Jewell  v.  Wright,  30  N.  T.  259 ;  Curtis 
V.  Leavitt,  15  Id.  88,  and  cases  cited ;  Cutler  v.  Wright, 
22  Id.  472,  474 ;  Everett  v.  Vendryes,  19  Id.  436 ;  Bowen 
V.  Newell,  13  Id.  290 ;  Jacks  v.  Nichols,  5  Id.  178, 185 ; 
Burckle  v.  Eckhart,  3  Id.  135 ;  Scofield  v.  Day,  20 
Johns.  102 ;  Fanning  v.  Consequa,  17  Id.  511 ;  DeWolf 
V.  Johnson,  10  Wheat.  367 ;  Le  Breton  v.  Miles,  8 
Paige,  261 ;  Andrews  v.  Pond,  13  Pet.  65 ;  Emory  v. 
Grenough,  3  DaU.  370 ;  Story  on  Conflict  of  Laws^  §§ 
280,  282,  284,  287,  and  cases  cited ;  2  Kent  Com.  457, 
458,  460  ;  2  Parsons  on  Cont.  95,  100,  2d  Ed. ;  ChUty 
on  Bills,  168,  169,  12th  Am.  Ed. ;  Story  on  Promts- 
sory  Notes,  %  165 ;  2  Parsons  on  Bills,  320  ;  Story  on 
Bills,  §  147). 

Samuel  W.  Weiss  {Frarik  &  Weiss,  attorneys), 
for  respondent. — Plaintiff  was  a  bona  fide  holder  of  the 
$10,000  note  for  value.  Presumptively,  and  in  the 
absence  of  proof  of  diversion  or  fraud  on  the  maker, 
plaintiff  is  such  bona  fisde  holder  (Case  ^.  Banking 
Association,  4  N.  Y.  166 ;  Powell  ^.  Waters,  17  Johns. 
176  ;  Mohawk  Bank  v.  Corey,  1  HiM,  513 ;  Commercial 
Bank  v.  Norton,  Id.  501 ;  Grandin  v.  Le  Roy,  2  Paige, 
609 ;  Ross  v.  Bedell,  5  Dv^,  462 ;  Purchase  n.  'MbXt- 
tison,  6  Id.  587).  An  accommodation  payee,  without 
restriction  as  to  use  of  accommodation  note,  may  put 
it  to  any  use  he  sees  fit,  and  apply  it  on  a  precedent 
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debt  (Seneca  Co.  Bank  v.  Neass,  3  iT.  T.  442  ;  Agawam 
Bank  v.  Strever^  18  Id.  502  ;  Grocers'  Bank  v.  Penfield,, 
6$)  Id,  602).  Even  though  the  note  was  put  into  circu- 
lation in  fraud  of  the  rights  of  the  maker,  plaintiff  waa 
proved  to  be  bcmafide  holder  for  value,  and  as  having 
parted  with  full  value  (Mechanics'  and  Traders'  Bank 
tj.  Crow,  60  N.  T.  85 ;  Weaver  v.  Barden,  49  Id.  286 ; 
Chrysler  o.  Benois,  43  Id.  209  ;  Pratt  9.  Coman,  37  Id. 
440 ;  Brown  v.  Leavitt,  31  Id.  113 ;  Essex  Co.  Bank  v. 
Russell,  29  Id.  682  ;  Wehst.  Diet.  Discounting ;  City 
Bank  of  Columbus  v.  Bruce,  17  N.  T.  507,  516).  The 
onus  of  proof  of  the  notice  of  any  equities  was  on  the 
defendant  {Byles  on  BiUSy  118  ;  Dalrymple  v.  Hillen- 
brand, 62  N.  Y.  5).  The  note  in  suit  is  a  Pennsylvania 
eontract,  and  the  lex  loei  contractus  applies  in  deter- 
mioing  its  validity.  It  is  but  a  consummation  of  th^ 
contract  of  extension,  and  must  be  governed  by  the 
same  law  that  applies  to  that  contract  (Hosford  v. 
Kichols,  1  Paige^  220).  The  contract  of  extension  was 
proposed  in  Pennsylvania  by  defendant  and  there  ac- 
cepted by  plaintiff  (Vassar  v.  Camp,  11  N.  Y.  441 ; 
Trevor  v.  Wood,  36  Id.  309 ;  Howard  v.  Daly,  61  Id. 
365,  366) ;  and  the  place  of  acceptance  is  the  locus  of 
the  contract  (Waldron  o.  Bitchings,  9  Abh.  Pr.  N.  8. 
359).  The  law  of  Pennsylvania,  therefore,  applied  and 
attached  to  snch  agreement,  and  in  the  absence  of 
proof  of  invalidity  the  agreement  must  be  presumed 
valid  there,  and  being  valid  there  is  valid  everywhere 
{SXory  on  Conflict  of  Laws^  §§  237,  242 ;  Cases  cited 
under  following  subdivision ;  2  KenVs  Gomm.  464 
[marg.  p.] ;  Cutler  %.  Wright,  22  N.  Y.  472  ;  Davis  in. 
Garr,  6  /rf.  134 ;  Pomeroy  %.  Ainsworth,  22  Barb.  129 ; 
Wright  a.  Delafteld,  23  Id.  515  ;  Potter  ^.  Tallman,  35 
Id.  187;  Cromwell  v.  County  of  Sac,  U.  S.  Supreme 
Court,  Oct.,  1877,  17  A.  L.  J.  264,  266 ;  Tilden  «. 
Blak,  21  Wcdl.  245 ;  Cookie  v.  Plaek,  3  Otto,  345 ; 
Andrews  d.  Pond,  13  Pet.  68 ;  Dewolf  9.  Johnson,  10 

Vol,  VL— • 
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Wheat  383 ;  Depaa  v.  Humphreys,  8  Martin  N.  8. 
[LaJ\  1 ;  Chapman  v.  Robertson,  6  Paige^  627;  Pratt  v. 
Adams,  7  Id.  636 ;  Bard  v.  Poole,  12  N.  Y.  501 ;  Curtis 
t.  Leavitt,  15  Id.  226 ;  Bowen  v.  Bradley,  9  Abb.  Pr. 
N.  8.  395;  Balme  v.  Wombough,  38  Barb.  363; 
Bank  v.  Lewin,  45  Id.  340 ;  Bank  t.  Morris,  1  Hun^ 
682  ;  Palmer  v.  Minar,  8  Id.  346.) 

By  virtue  of  its  deposit  in  the  post-office  in  this 
State,  the  United  States  mail  became  the  agent  of  the 
defendant  to  deliver  to  plaintiff  (People  v.  Bathbun, 
21  Wend.  509  ;  Hull  v.  Wheeler,  7  Abb.  Pr.  414).  The 
delivery  only  became  absolutely  such  when  the  note 
reached  the  hands  of  the  plaintiff.  The  note  had  no 
legal  importance  until  the  consideration  for  which  it 
was  given  had  passed,  and  that  was  the  surrender  of 
the  old  note  made  at  Honesdale  (Catlin  v.  Gunter,  11 
N.  Y.  368  ;  Rodgers  x.  Phillips,  40  Id.  519  ;  Lee  v.  Sel- 
leck,  32  Barb.  522 ;  Hyde  v.  (Joodnow,  3  N.  Y.  266 ; 
Edwards  on  BiUs^  187 ;  8toTy  on  Conflict  of  Laws^  % 
236).  The  fact  that  the  note  was  made  payable  in 
the  State  of  New  York  does  not  make  the  laws  of  this 
Stat«  the  test  of  its  validity  and  of  the  effect  of  re- 
serving more  than  seven  per  cent,  per  annum  (Curtis  9. 
Leavitt,  15  N.  Y.  227 ;  Cutler  v.  Wright,  22  Id.  472,  480, 
481 ;  Hull  V.  Wheeler,  7  Abb.  Pr.  414  ;  Weil  v.  Lange, 
6  Daly,  551 ;  Balme  v.  Wombough,  38  Barb.  363 ; 
Tilden  r>.  Blair,  21  Wall.  245 ;  Opdyke  v.  Merwin, 
[General  Term,  Supreme  Court,  1st  Department,  March 
1878],  6  Week.  Dig.  334 ;  Georgia  Bank  «.  Lewin,  45 
Barb.  343 ;  Gibbs  v.  Fremont,  20  E.  L.  &  E.  555 ; 
Wolcctt  V.  Van  Santvoord,  17  Johns.  247  [marg.  p.] 
and  note  to  that  case ;  Herring  v.  Sanger,  3  Johns.  CorS. 
71 ;  Hills  V.  Place,  48  N.  Y.  520).  Jewell  v.  Wright,  30 
Id.  259,  has  little  or  no  force  as  a  precedent,  because  it 
is  opposed  to  general  legal  principles  laid  down  previ- 
ously (Chapman  v.  Robertson,  6  Paige,  634  ;  Pratt  v. 
Adams,  7  Id.  636).    The  authorities  which  are  cited  as 
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its  basis  do  not  warrant  the  absolute  rule  laid  down 
(Jacks  V.  Nichols,  5  iT.  T.  178 ;  Curtis  v.  Leavitt,  16  Id. 
227 ;  Cutler  v.  Wright,  22  Id.  472 ;  Bowen  v.  Bradley, 
9  Abb.  Pr.  If.  8.  395  ;  First  National  Bank  v.  Morris, 
1  Bun^  682 ;  and  by  the  U.  S.  Supreme  Court ;  Tilden 
V.  Blair,  21  Wall.  245;  Cockle  v.  Flack,  3  OUo, 
345 ;  Bouvier  Law  Diet,  titles  Precedents  and 
State  Decisions,  and  cases  ibi  eit. ;  1  Kent  Com.  AT7 
[marg.  page] ;  Baker  v.  Drake,  63  iT.  T.  224^ ;  U.  S. 
Canst.  §  1,  art.  4,  §  2,  art.  3 ;  13th  and  14th  Amend- 
merUs  to  U.  S.  Const. ;  O'Brien  «.  Chicago,  &c.,  R.  R. 
Co.,  4  Abb.  Pr.  N.  8.  381;  Merchants'  Bank  v. 
Spalding,  9  N.  T.  53 ;  Hope  Mutual  Life  Ins.  Co.  v. 
Perkins,  38  Id.  407 ;  2  Pars,  an  Contr.  576 ;  Chilli- 
cothe  Bank  v.  Dodge,  8  Barb.  233).  Even  though  the 
law  of  this  State  govern  the  note  in  suit,  plain  tiflTs 
recovery  herein  was  and  is  proper  (Oneida  Bank  v. 
Ontario  Bank,  21  N.  T.  490,  495 ;  Cook  v.  Barnes,  36 
Id.  520 ;  F.  &  M.  Bank  v.  Joslyn,  37  Id.  353 ;  Winsted 
Bank  v.  Webb,  39  Id.  330  ;  Gerwig  v.  Sitterly,  56  Id. 
216 ;  Leary  v.  Miller,  61  Id.  488  ;  Patterson  v.  Birdsall, 
64  Id.  299 ;  Real  Estate,  &c.  Co.  v.  Keech,  69  Id.  248 ; 
Church  V.  Malloy,  70  Id.  63 ;  L.  1870,  c.  163  ;  F.  &  M. 
Bank  v.  Dearing,  U.  S.  Supr.  Ct.,  Oct.,  1875,  vol.  xii. 
A.  L.  J.  310 ;  1  Otto.  29 ;  Hintermister  v.  First  Nat> 
Bank,  64  N.  T.  212 ;  Nat.  Bank  of  Whitehall  v.  Lamb, 
60  Id.  95 ;  Farmers'  Bank  v.  Hale,  59  Id.  53  ;  L.  1850, 
c.  172  ;  Southern  Life  Ins.  Co.  v.  Packer,  17  N.  T.  51). 
The  previous  note  of  $2,000  never  having  been  paid« 
except  by  the  delivery  of  the  note  in  suit,  which  repre- 
sents it,  if  the  note  in  suit  be  adjudged  void  for  usury, 
plaintiff  must  recover  against  defendant  on  the  old  note, 
which  is  free  from  usury,  a  judgment  for  the  amount 
of  the  old  note  and  interest  from  January  21, 1875,  less 
$80,  the  amount  of  interest  received  (Winsted  Bank 
t.  Webb,  39  N.  T.  326;  F.  &  M.  Bank  v.  Joslyn, 
37  Id.   353;    Wombough   v.    Cooper,    2  Hun^  428; 
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Colt  V.  Sixth  Ave.  R.  R.  Co.,  49  Jf.  T.  671 ;  Armi- 
tage  V.  Pulver,  37  Id.  494;  Hart  v.  Hadson,  0 
DtieTj  295).  And  recovery  on  the  surrendered  note 
may  be  had  in  this  action  (Conlan  v.  Wood,  Gfeneral 
Term  Supreme  Court,  1st  Dep't,  May,  1878,  6  Weekly 
Dig.  379. 

Daly,  Ch.  J. — The  case  now  before-  us  is  not,  I 
think,  distinguishable  from  Jewell  u.  Wright  (30  N. 
Y.  369),  and  if  the  decision  of  the  court  of  appeals,  in 
that  case,  is  to  be  followed,  it  would  be  decisive  of 
this.    It  was  held,  in  Jewell  v.  Wright,  that  a  note  ' 

drawn,  dated,  i>ayable  and  delivered  to  the  payee  in 
New  York,  and  taken  by  him  to  the  State  of  Con- 
necticut, where  it  was  discounted  at  a  rate  of  interest 
allowed  by  law  in  Connecticut,  but  greater  than  is 
allowed  in  this  State,  is  to  be  regarded  here  as  usurious  | 

and  void,  and  that  no  action  here  can  be  maintained 
upon  it. 

The  decisions  of  the  court  of  api)eals,  the  court  of 
last  resort  of  this  State,  which  is  clothed  with  the  au- 
thority of  revising  the  decisions  of  all  subordinate 
tribunals  in  the  State  are,  in  the  exposition  of  the  law, 
of  controlling  authority  in  this  court;  and  the  case 
must  be  a  rare  and  exceptional  one  in  which  we  would 
feerat  liberty  not  to  follow  the  decision  of  that  court ; 
where  the  facts  were  analogous,  and  to  which  the  de- 
cision of  the  higher  tribunal  applied. 

^^A  solemn  decision  upon  a  point  of  law,"  says 
Chancellor  Kent  (1  Com.  475),  "arising  in  any  given 
case,  becomes  an  authority  in  a  like  case,  .  .  .  and 
the  judges  are  bound  to  follow  that  decision  so  long  as  it 
stands  unreversed,  unless  it  can  be  shown  that  the  law 
was  misunderstood  or  misapplied  in  that  particular 
case."  And  he  remarked,  in  addition,  that  "When  a 
rule  has  been  once  deliberately  adopted  and  declared, 
it  ought  not  to  be  disturbed,  unless  by  a  court  of  ap< 
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peals  or  review,  and  never  by  the  same  conrt,  except 
for  very  cogent  reasons,  and  upon  a  clear  manifestation 
of  error ;  and  if  the  practice  were  otherwise,  it  would 
be  leaving  as  in  a  state  of  i)erplexing  uncertainty  as  to 
the  law." 

This  is  the  general,  and  I  may  say  the  almost  uni- 
versal rule,  but  there  is  no  general  rule  without  its 
exceptions  ;  and  to  determine  whether  the  decision  of 
the  court  of  appeals  in  Jewell  v.  Wright  may  or  may 
sot  be  regarded  as  coming  within  this  very  exceptional 
exercise  of  discretion,  it  would  be  necessary  to  ex- 
amine the  case,  and  to  point  out  the  views  that  have 
been  expressed  resi)ecting  it,  by  other  courts  in  this 
State,  in  refusing  to  follow  it. 

The  learned  judge  who  delivered  the  opinion  of  the 
court  in  Jewell  t>.  Wright  di8ix>sed  of  a  question  of 
great  commercial  importance,  not  by  an  examination 
of  it  as  a  question  of  law,  deducing  his  conclusions 
from  the  application  of  acknowledged  legal  rules  and 
principles  ;  but  simply  by  referring  to  prior  decisions 
in  this  State,  which  neither  individually  nor  collec- 
tively warranted  the  conclusion  predicated  upon  them  ; 
whilst  his  attention  does  not  appear  to  have  been  called 
to  what  had  been  previously  decided  by  Chancellor 
Walworth  in  Chapman  t).  Robertson,  6  Paige^  634, 
—that  a  contract,  made  in  this  State  for  the  loan  of 
noney  ui)on  a  mortgage  of  lands  in  this  State,  which 
would  be  valid  if  the  money  was  payable  to  the  credi- 
tor here,  would  be  no  violation  of  the  English  usury 
law,  because  the  money  was  payable  to  the  creditor  in 
England,  and  at  a  rate  of  interest  not  allowed  by  the 
laws  of  England, — and  the  statement  of  the  same  able 
jurist  in  Pratt  t).  Adams,  7  Paige^  638, — that  notes  made 
in  this  State  and  i)ayable  at  a  bank  in  this  State,  but 
disoounted  by  a  bank  in  Pennsylvania,  were,  as  re- 
spects the  taking  of  usury,  to  be  governed  by  the  laws 
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of  Pennsylvania, — which  is  exactly  the  case  now  before 
ns. 

The  learned  judge  in  Jewell  v.  Wright  (supra\  re- 
ferred to  Bowen  v.  Newell  (13  N.  T.  290),  which 
simply  decided  that  the  law  of  the  place  where  the 
note  is  made  payable  is  to  control,  in,  respect  to  the 
allowance  of  days  of  grace  or  not ;  the  note  in  that 
case  having  been  drawn,  indorsed  and  negotiated  in 
this  city,  but  payable  in  Connecticut, — which  is  simply 
a  rule  of  interpretation  as  to  the  intent  of  the  parties, 
and  involves  the  consideration  of  no  rule  as  a  test  of 
the  validity  of  a  contract.  Everett  v.  Vendryes  (19  iV. 
r.  436),  simply  holds  that  the  law  of  the  place  where 
the  bill  is  payable,  controls  as  to  the  liability  of  the 
drawer  to  the  indorser. 

These  cases  merely  applied  famiUar  rules  in  the 
interpretation  of  contracts,  and  in  no  way  i^resented 
the  question  of  a  contract  which  would  be  valid  by  the 
laws  of  one  State  and  void  by  laws  of  another. 

The  other  cases  referred  to  by  the  judge  do  pass 
upon  such  a  question,  and  I  will  briefly  state  what  was 
determined  in  them. 

All  that  was  decided  in  Davis  v.  Qbtt  (6  i\r.  T.  [2 
Seld.]  129),  was  that  a  note,  made  in  another  State, 
which  bears  a  higher  rate  of  interest  than  is  allowed 
by  the  statute  of  this  State,  is  not  usurious,  unless 
it  is  shown  that  the  law  of  the  place  where  the  note 
was  made  prohibited  such  a  rate  of  interest. 

In  Cutler  v.  Wright  (22  If.  T.  472),  Judge  Da- 
VIES  (whom  it  may  be  remarked  delivered  the  dis- 
senting opinion  in  Jewell  v.  Wright), — Heldj  that  a  note 
dated  and  made  payable  in  Florida,  although  actually 
made  in  this  State,  was  to  be  regarded  as  a  Florida 
contract,  and  that  an  allegation  that  it  was  usurious 
by  the  laws  of  this  Stat«  was  immaterial.  This  was 
assented  to  by  the  majority  of  the  court,  and  the  case 
was  decided  upon  the  ground  that  it  was  incumbent 
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upon  the  defendant  to  allege  and  prove  that  the  note 
was  usurious  by  the  laws  of  Florida, 

In  Pomeroy  t.  Ainsworth  (22  Barb.  127),  the  parties 
made  the  argument  expressly  in  reference  to  the  laws 
of  Vermont,  as  to  interest ;  and  it  was  held  that  its 
validity  as  respects  usury  depended  upon  the  law  of 
Vermont. 

In  Curtis  v.  Leavitt  (15  iV.  T.  227),  the  contract  for 
the  sale  of  the  bonds  was  made  in  England,  the  money 
advanced  on  them  was  paid  there ;  the  purchaser  at 
the  time  of  the  purchase  resided  there  and  continued 
to  reside  there ;  and  it  was  held  that  this  made  it  an 
English  contract,  and  that  the  question  of  usury  was 
to  be  determined  by  the  law  of  England. 

In  Jacks  v.  Nichols  (5  JV.  T.  [1  8eld.\  178,  183),  the 
original  loan  was  effected  in  New  York,  and  the  funds 
which  had  been  transmitted  from  Savannah  were  in 
New  York  when  the  loan  was  made,  the  borrowers 
being  residents  of  New  York,  and  the  lender  a  resi- 
dent of  Savannah.  The  loan  was  twice  renewed. 
It  did  not  appear  with  certainty  where  the  agree- 
ment for  the  second  renewal  was  made,  but  the  lender, 
the  defendant,  was  at  the  time  temporarily  at  Bridge- 
port, in  Connecticut,  and  the  renewal  not^s  which  were 
made  in  and  dated  New  York  were  sent  to  the  defend- 
ant at  Bridgeport,  with  a  note  as  security,  who  upon 
receiving  them,  sent  back  the  previous  notes  to  the 
borrowers  in  New  York.  As  neither  of  the  parties 
resided  in  Connecticut,  and  the  defendant  was  there 
but  temporarily,  having  no  place  of  business,  the  court 
regarded  the  transaction  merely  as  a  renewal  of  a  New 
York  contract.  As  to  the  continuance  of  a  new  note, 
with  additional  security,  of  a  loan  originally  made  in 
this  State,  at  an  usurious  rate  of  interest,  in  which 
nothing  was  done  in  the  State  of  Connecticut  but  to 
Bend  the  note  in  renewal  to  the  lender,  who  was  tem- 
porarily there,  who  upon  receiving  it  sent  back  the 
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State,  made  a  note  for  $10,000  to  the  order  of  one  Smith, 
which  was  payable  at  the  First  National  Bank,  Mid- 
dletown,  where  the  defendant  resided,  and  indorsed 
the  note  to  one  Miller ;  Smith  and  Miller  being  then 
residents  of  this  State ;  and  Miller  got  the  note  dis- 
counted at  the  plaintiff's  Bank  at  Honesdale,  in  Penn- 
sylvania, at  a  rate  of  interest  allowed  by  the  law  of 
Pennslvania,  but  greater  than  is  allowed  in  this  State. 
This  $10,000  note  was  renewed  by  other  notes,  some  of 
which  were  paid  and  others  renewed,  until  finally  the 
note  in  suit,  which  was  for  $2,000,  was  given  by  the 
defendant  in  renewal  of  a  prior  note  for  that  amount, 
and  represented  the  final  balance  that  was  due  upon 
the  original  transaction. 

The  defendant  applied  to  the  cashier  of  the  plain- 
tiffs' bank  for  a  renewal  of  the  previous  $2,000  note  for 
six  months,  and  requested  the  cashier  to  send  a  new 
note  for  him,  the  defendant,  to  sign,  drawn  upon  him 
at  Middletown ;  and  the  cashier,  in  compliance  with 
this  request,  wrote  the  promissory  note  in  suit  and 
sent  it ;  which  the  defendant,  upon  receiving,  signed 
and  sent  back  by  mail  to  the  cashier,  who  by  mail  re- 
turned to  the  defendant  the  prior  $2,000  note. 

It  is  urged  that  there  is  a  material  distinction  be- 
tween this  case  and  Jewell  v.  Wright ;  as  the  note  in 
that  case  was  delivered  to  the  accommodation  payee  in 
this  State,  whereas  in  the  present  case  the  note  was  by 
the  maker  himself  sent  out  of  the  State  to  be  delivered 
to  the  payee  in  Pennsylvania. 

The  distinction  is  not  material.  A  deposit  of  a  let- 
ter containing  the  note  in  the  post-office  in  this  State, 
addressed  to  the  cashier  to  whom  the  note  was  payable 
(having  been  done  by  the  payee's  direction),  was  a  de- 
livery of  the  note  to  the  payee  (Mactier  v.  Frith,  6 
Wend.  103 ;  Vassar  v.  Camp,  11  If.  T.  441 ;  Trevor  v. 
Wood,  38  Id.  307). 

The  note  was  payable  to  the  order  of  H.  C.  Hand, 
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cashier,  and  althongh  the  bank  of  which  he  was  the 
cashier  is  not  named,  it  was  in  judgment  of  law,  paya- 
ble to  the  bank  of  which  he  was  cashier ;  and  it  appear- 
ing that  he  was  the  cashier  of  the  plaintiffs'  bank,  no 
indorsement  by  him  was  necessary  to  transfer  the  note 
to  the  bank,  and  give  the  plaintiffs  title  (First  National 
Bank  v.  Hall,  44  JV.  Y.  395 ;  Bank  of  New  York  v. 
Bank  of  Ohio,  29  Id.  619 ;  Baldwin  v.  Bank  of  New- 
bury, 1  WcUL  240;  Commercial  Bank  v.  French,  21 
Pick.  486).  He,  as  the  agent  of  the  bank,  sent  it  by 
post  to  the  maker,  to  be  signed  and  returned,  and 
when  the  maker  signed  it  and  deposited  in  the  post- 
office  at  Middletown,  in  this  State,  the  letter  contain- 
ing the  note  addressed  to  the  plaintiif  s  cashier  at 
Honesdale,  Pennsylvania,  it  was  a  delivery  of  the  note 
to  the  plaintiff.  There  is,  therefore,  no  essential  dif- 
ference between  the  two  cases. 

I  think  that  instead  of  applying  to  this  case  the 
decision  of  the  court  of  appeals  in  Jewell  v.  Wright, 
we  ought  to  do  as  was  done  in  the  previous  case  of 
Bowen  v.  Bradley,  supray  and  Opdyke  v.  Merwin, 
supra.  I  wholly  fail  to  see  how  a  note,  discounted  by 
a  bank  in  Pennsylvania,  in  the  regular  course  of  busi- 
ness, at  a  rate  of  interest  allowed  by  the  law  of  Penn- 
sylvania, is  a  violation  of  the  usury  law  of  this  State, 
because  the  note  was  made  by  a  resident  of  this  State, 
and  is  payable  here.  Where  the  law  regulating  the 
rate  of  interest  is  different  in  different  States,  the  law 
of  the  State  where  the  interest  was  reserved  and  taken 
upon  discounting  the  note,  where  the  consideration 
was  given  and  received  which  created  the  contract, 
should  govern  in  determining  whether  the  rule  of  in- 
terest taken  was  usurious  or  not.  Judge  Da  vies,  in  the 
dissenting  opinion  in  Jewell  v.  Wright,  which  will  be 
found  in  a  note  to  Bowen  v.  Bradley  (9  Abb.  Pr.  N.  S. 
395),  in  respect  to  the  distinction  that  the  note  was 
made  payable  in  this  State,  pertinently  asks,  ^^  What 
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does  the  i)erfonnance  of  the  contract  require  to  be 
done  in  this  State  t  It  is  to  repay  here,  the  money, 
which,  by  the  laws  of  the  State  of  Connecticut,  the 
plaintiff  might  legally  demand  and  collect  there.  No 
law  of  this  State  is  violated  by  the  use  of  the  power 
of  the  court  here,  to  enforce  a  contract  lawful  in  the 
place  where  it  was  made.  There  is  nothing  on  the  face 
of  the  contract  showing  an  intent  to  do  any  act  within 
this  State  prohibited  by  its  laws." 

The  law  as  it  was  understood,  and,  I  might  say 
settled,  before  Jewell  v.  Wright,  was  that  the  law  of 
the  place  where  the  contract  was  made,  determines  as 
to  the  rate  of  interest,  unless  the  contract  is  made  with 
reference  to,  or  is  to  be  executed  in  another  place, 
when  the  law  of  that  place  governs  (Fanning  v.  Conse 
qua,  17  Johns.  611 ;   Dewar  v.  Span,  3  T.  H.  426 
Connor  v.  Bellamont,  3  Atk.  382 ;  Stapleton  v.  Con 
way,  3  Id.  727;  Andrews  v.  Pond,  13  Pet.  65,  78 
Hosf ord  V.  Nichols,  1  Paige^  226  ;  Story  on  Conflict  of 
Law8^  %%  292,  293).    Thus,  if  money  is  loaned  at  a  par- 
ticular place,  it  bears  interest  at  the  rate  there  allowed 
by  law,  but  if  payable  elsewhere  it  bears  interest  at 
the  rate  allowed  in  the  place  of  performance,  as  the 
law  presumes  that  the  parties  knew  the  rate  of  interest 
at  the  place  of  performance,  and  intended  that  that 
rate  should  govern  (Scofield  t>.  Day,  20  Johns.  102 ; 
Pomeroy  v.  Ainsworth,  22  Barb.  119 ;  Boyce  v.  Ed- 
wards, 4  Pet.  Ill ;  Mullin  7>.  Morris,  2  Burr.  2 ;  2  Par* 
9ons  on  Notes  and  Bilh,  376,  and  cases  there  cited). 
This,  where  nothing  is  said  upon  the  subject,  is  the 
rule  which  regulates  as  to  the  rate  of  interest  to  be 
allowed,  but  is  by  no  means  necessarily  the  rule  in 
respect  to  the  taking  of  usurious  interest. 

Thus,  Chief  Justice  Taney,  in  Andrews  v.  Pond 
{IS Pet.  78),  in  view  of  this  distinction  says,  that  "The 
question  is  not,  which  law  is  to  govern  in  executing 
the  contract ;  but  which  is  to  decide  the  fiite  of  a  seen* 
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rity  taken  upon  aa  usurious  agreement,  ivhich  neither 
vill  execute." 

Unquestionably,  it  must  be  the  law  of  the  State 
where  the  agreement  was  made  and  the  instrument 
taken  to  secure  its  performance.  A  contract  of  this 
kind  cannot  stand  on  the  same  principles  as  a  bona  fide 
agreement  made  in  one  place  to  be  executed  in  another. 

In  the  last  mentioned  cases,  the  agreements  were 
permitted  by  the  lex  loci  caniracizcSj  and  will  even  be 
enforced  there,  if  the  party  is  found  within  its  juris- 
diction. 

Bnt  the  same  rule  cannot  be  applied  to  contracts 
forbidden  by  its  laws  and  designed  to  evade  them.  In 
sack  cases  the  legal  consequences  of  such  an  agreement 
mnst  be  decided  by  the  law  of  the  place  where  the  con- 
tract was  made.  If  void  there,  it  is  void  everywhere, 
^'aad  as  a  further  illustration  of  this  distinction  it  was 
held  that  where  a  loan  was  made  in  New  York,  and 
the  interest  was  paid  tkere^  and  for  the  payment  of 
the  princii)al  and  of  the  interest  so  taken,  a  bill  was 
given,  payable  in  Alabama,  that  it  was  the  law  of  New 
York  and  not  of  Alabama,  that  was  to  determine  the 
ImU  was  usurious  or  not  (Hanrick  v.  Andrews,  9  Port. 
9).  If  it  is  the  rule  that  if  when  the  contract  is  void 
by  the  law  of  the  place  where  it  was  made,  it  is  void 
elsewhere,  the  converse  of  that  rule  should  be  and  is, 
that  if  it  is  valid  there,  it  is  valid  elsewhere  (Potter  v. 
Mman,  36  Barb.  187 ;  2  KerU  Com.  464,  465.  If,  be- 
canse  it  is  usurious  in  the  place  where  the  contract  is 
made,  it  cannot  be  enforced  anywhere,  it  should  be 
equally  a  rule  that  if  the  interest  taken  at  the  incep- 
tion of  the  contract  in  the  place  where  it  was  made, 
was  allowed  by  law,  the  contract  should  be  enforceable 
anywhere,  for  the  interest  then  cannot  be  said  to  have 
been  taken  in  violation  of  the  usury  laws  of  any  other 
State  or  country. 
Zhe  ccMEitract  in  this  case  must  be  regarded  as  a  con- 
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tract  made  in  Pennsylvania ;  for  as  between  the  maker 
and  the  payee,  there  was  no  consideration  given  for  the 
note.  The  payee  was  to  give  the  maker  certain  stocks, 
bnt  they  were  not  given  when  the  $10, 000. note  was  de- 
livered to  the  payee,  nor  has  he  ever  given  the  stock 
as  appears  by  the  evidence. 

The  note,  therefore,  was  not  enforceable  by  the 
payee  against  the  maker,  being  void  for  want  of  con- 
sideration, and  it  had,  and  could  have  no  effect  as  a 
contract,  until  it  was  discounted  by  the  plaintiffs,  at 
their  bank  in  Honesdale,  Pennsylvania,  when  upon 
discounting  it,  interest,  as  allowed  by  the  laws  of  Penn- 
sylvania, was  taken  by  them  for  the  time  it  had  to  run. 

It  was  not  until  they  gave  the  full  consideration  for 
it,  deducting  the  rate  of  interest  allowed  by  the  laws 
of  Pennsylvania,  that  it  had  any  binding  force  or  obli- 
gation upon  the  parties  as  a  contract,  and  as  this  took 
place  in  the  State  of  Pennsylvania,  the  contract  (for 
the  enforcement  of  the  unperformed  portion  of  which 
this  action  was  brought),  was  not  a  New  York  con- 
tract, but  a  contract  made  in  Pennsylvania,  though 
the  note  was  made  in  New  York,  and  was  payable 
there  (Hyde  v.  Goodnow,  3  i\r.  T.  [3  Corns.]  266  ;  Cook 
V.  Litchfield,  6  SaTidf,  337,  338) ;  in  which  latter  case, 
DuEB,  J.,  declared  that  it  is  not  by  the  mere  writing 
of  the  names  on  the  paper  that  the  contract  is  created  ; 
and  it  matters  not  when  or  where  this  is  done,  for  there 
is  nothing  binding  until  it  is  transferred  to  a  third 
person,  with  the  intent  of  enabling  him  to  enforce  pay- 
ment, that  the  place  of  this  effectual  transfer  is  the 
place  of  the  contract,  and  the  law  which  there  prevails 
is  the  one  which  governs. 

When  the  plaintiffs,  in  the  present  case,  received 
the  note,  paying  full  consideration  for  it,  it  was,  in 
their  hands,  a  note  valid  by  the  laws  of  Pennsylvania, 
and  being  enforceable  there,  as  a  valid  contract,  it 
should  be  enforceable  everywhere,  and  if  action  had 


ABBOTT'S    NEW   CASES.  96 

Wayne  County  Savings  Bank  9.  Low. 

been  brought  upon  it  in  this  State,  I  wholly  fail  to  see 
how  the  transaction  by  which  it  had  its  inception  as  a 
valid  contract  in  Pennsylvania,  could  be  any  violation 
of  our  usury  laws. 

If  the  broad  ground  had  been  taken  in  the  begin- 
ning that  our  usury  laws  prohibited  the  enforcement 
of  any  contract  by  which  the  parties  had  contracted 
for  the  payment  of  a  greater  rate  of  interest  than  seven 
per  cent.  i>er  annum,  and  that  all  such  contracts, 
whether  made  in  other  States,  or  not,  were  in  this  State 
null  and  void,  the  statute  would  have  been  easy  of  ap- 
plication. But  it  has  been  repeatedly  held,  as  the 
anthorities  I  have  referred  to  show,  that  it  does  not 
apply  to  contracts  made  in  other  States  bearing  a 
higher  rate  of  interest  than  is  allowed  in  this  State,  or 
to  contracts  made  here,  but  made  with  reference  to  the 
laws  of  other  States,  even  though  money  is  advanced  or 
is  payable  here  (Pratt  v.  Adams,  7  PaigCj  129  ;  Pome- 
roy  V.  Ainsworth,  22  Barb.  128,  129). 

The  true  test  is,  whether,  from  the  nature  of  the 
whole  transaction,  the  intent  was  to  violate  the  usury 
laws  of  this  State,  and  what  was  done  in  or  with  respect 
to  another  State  was  a  mere  cover  or  pretext  by  which 
to  evade  the  laws  of  this  State. 

Where  it  is  apparent,  however,  that  such  was  not 
the  intent,  as  where  a  bank  in  the  regular  course  of 
business,  discounts  a  note  which  previously  had  no 
validity  or  effect  as  a  contract,  at  the  rate  of  interest 
which  is  allowed  by  the  laws  of  the  State  where  the 
bank  is  situated,  the  transaction  is  not  usurious,  no  mat- 
ter where  the  note  was  made,  or  where  it  is  payable. 

The  $2,000  note  on  which  this  action  is  brought, 
was  given  in  renewal  of  what  remained  due  upon  the 
note  which  the  plaintiffs  lawfully  acquired  in  Penn> 
sylvania ;  and  if,  as  was  held  in  Jacks  v.  Nichols 
{supra)j  the  renewal  of  the  usurious  loan  in  New 
York  by  the  delivery  of  a  new  note  and  additional 
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securities  to  the  lender  in  Connecticut,  and  the  return 
by  him  from  there  of  the  previous  securities,  did  not 
make  the  renewed  note  a  Connecticut  transaction  or 
contract,  but  simply  a  continuation  of  the  usurious  one 
in  New  York ;  so  in  this  case  the  delivery  of  the  note  in 
suit,  by  depositing  it  in  the  post-office  here,  addressed 
to  the  cashier  of  the  plaintiffs'  bank  in  Pennsylvania, 
was  but  a  continuation  of  a  valid  contract  made  in 
Pennsylvania ;  it  being  as  much  a  continuation  in  the 
one  case  as  in  the  other,  for  if  the  renewed  note  in  Jacka 
9.  Nichols  {supra\  was  not  a  Connecticut  transaction 
or  contract,  neither  is  the  |3,U00  note  here  a  New  York 
contract. 

It  is  simply  a  note  drawn  payable  here  and  sent  1)y 
post  to  Pennsylvania  in  renewal  of  a  valid  contract 
made  there. 

The  great  importance  to  commerce  of  giving  fall 
effect  in  all  other  States  to  transactions  and  commer- 
cial papers,  which  are  valid  in  the  State  where  the 
I)aper  is  n^otiated,  and  takes  effect  as  a  contract^  and 
the  serious  results  in  a  commercial  pcMnt  of  view  which 
would  follow  the  carrying  out  of  the  decision  of  Jewell 
9.  Wright  to  its  consequences,  are,  to  my  mind,  so  ap- 
parent, that  I  think  the  defendant  should  be  left,  after 
what  has  been  stated  in  respect  to  Jewell  v.  Wright,  to 
the  question,  whether  that  decision  is  to  be  adhered  to 
or  not,  to  the  court  of  appeals,  if  so  advised. 

If  the  court  of  appeals  adhere  to  it,  he  will  have  the 
benefit ;  and  it  would  be  our  duty  thereafter  to  regard 
it  as  binding  upon  us  as  the  law  of  this  State. 

In  respect  to  the  question  raised  upon  this  appeal, 
as  to  the  want  of  consideration  to  the  extent  of  the 
amount  of  this  note,  in  the  discounting  by  the  bank  of 
the  original  note,  there  are  no  facts,  in  my  judgment, 
which  show  any  such  partial  failure  of  consideration. 

The  judgment  entered  on  the  report  of  the  referee 
should  therefore  be  affirmed. 
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WILLY  V.  MULLED  Y. 

Omrt  of  Brooklyn;  Oeneral  Term,  December, 

1878. 

Fnia-EscAFB& — Laitdlord  Ain>  Tbnant. — ^Nbolioehcb. 

The  owner  of  a  house  who  neglects  to  comply  with  the  statute  requir- 
ing him  to  provide  fire-escapeSy  &c.,  is  liable  to  any  occupant  who 
smtalns  injury  through  the  neglect.* 

The  reasoning  in  the  case  of  McAlpin  v,  Powell,  1  AJib.  New  Cos,  427, 
approred,  notwithstanding  the  reversal  of  the  case  in  70  JV.    T. 


A  general  order  of  the  fire  commissioners  of  the  city  of  Brooklyn, 
dieting  how  fire-escapes  should  be  constructed  and  put  up,  under 
^  1873,  c  863,  §  30,  is  a  sufiicient  direction  under  the  statute  to 
render  the  owner  liable  for  damages  for  an  injury  arising  from 
neglect  to  comply  with  the  law. 

Appeal  by  plaintiff  from  a  judgment,  and  from 
an  order  denying  a  new  trial. 

Two  actions  were  brought  by  Joseph  Willy,  one  as 
administrator  of  his  wife,  Catharine  Willy,  and  the 
other  as  administrator  of  his  son  Jacob  Willy,  against 

*  A  breach  of  a  statutory  duty  does  not  necessarily  give  a  right 
^  action  to  a  person  suffering  injury  in  consequence  of  the  act  which 
constitutes  such  breach.  If  an  act  in  itself  is  wrongful  or  negligent, 
the  fact  that  it  was  done  in  violation  of  the  statute  will  in  many 
<^^^  be  relevant  either  in  establishing  its  wrongful  character,  or  upon 
the  question  of  damages.  But  in  an  action  founded  on  contract 
^inply,  the  contract  being  such  that  in  itself  the  facts  constitute  no 
^''^  of  action  apart  from  the  violation  of  the  statute,  the  fact  that 
the  contract  was  made  in  the  knowing  violation  of  a  statute,  on  the 
pttt  of  the  defendant,  while  the  plaintiff  was  ignorant  of  the  vio- 
lation, does  not  sustain  the  action.  Thus,  where  the  owner  of  sick 
pig3  sent  them  to  market,  in  violation  of  the  statute  forbidding  the 
^^Posure  of  such  animals  for  sale,  and  sold  them  there,  expressly 
^thout  warranty,  "and  with  all  faults ;"—5y^Z,  that  the  statutory 
^^ty  did  not  raise  an  implied  warranty  in  spite  of  the  express  dis- 
avowal of  warranty  (Ward  v.  Hobbs,  40  Law  Times  if.  8.  78). 

Vol.  VL--7 
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Patrick  MuUedy,  for  damages  for  the  death  of  his  said 
wife  and  son. 

The  plaintiff  rent^d  from  a  real-estate  agent  the 
rear  rooms,  on  the  top  floor  of  a  three-story  frame 
building  in  the  city  of  Brooklyn,  belonging  to  the 
defendant.  The  rooms  in  front  of  plaintiff's  were 
occupied  by  another  tenant.  At  the  front  of  the 
building  there  was  a  scuttle  opening  from  the  roof  into 
a  closet,  situated  on  the  same  floor  as  plaintiff's  rooms, 
but  at  the  other  end  of  the  hall  or  landing.  This 
closet  was  used  by  the  tenant  who  occupied  the  front 
rooms,  as  a  common  store-room,  for  keeping  wood, 
coal,  cooking  utensils,  &c. 

On  November  5,  1877,  at  about  11:30  o'clock  in  the 
forenoon,  a  fire,  which  originated  in  the  lower  portion 
of  the  premises,  occupied  as  a  baker  shop,  spread  very 
rapidly  up  the  stair-cases  in  the  interior  of  the  house, 
and  filled  it  with  smoke.  It  was,  however,  extin- 
guished before  destroying  the  building. 

One  of  the  witnesses  testified  that  during  the  fire 
he  saw  a  woman  with  a  child  in  her  arms  open  the 
windows  on  the  third  story  in  the  rear ;  that  she 
seemed  distracted,  and  not  to  know  what  she  was 
doing,  going  from  one  window  to  another ;  he  halloaed 
to  her  to  go  down  stairs,  but  she  replied:  "I  can't 
get  down  stairs."  The  smoke  was  then  coming  out  of 
the  windows  in  volumes,  and  she  immediately  dis- 
appeared. 

After  the  fire  had  been  subdued,  a  fireman  suc- 
ceeded in  ascending  to  the  top  floor,  although  the  two 
top  steps  of  the  stairs,  being  burnt  almost  through, 
broke  with  him,  and  there  found  the  dead  bodies  of 
plaintiff's  wife  and  child.  The  fire  had  not  entered 
the  room  where  the  bodies  were  found,  but  the  only 
outlet  therefrom  was  on  fire,  and  the  door  was  burning, 
and  the  banisters  along  the  top  floor  were  burned  away, 
and  the  outside  of  the  frame  of  the  scuttle-closet  door 
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was  burned.  The  windows  of  the  room  in  which  the 
bodies  were  found  were  open,  and  the  door  leading 
from  the  hall  into  the  large  room,  and  the  doors  lead- 
ing from  the  large  room  into  the  bed-room  were  found 
open. 

At  the  time  of  the  fire  the  building  was  occupied  by 
five  families,  but  there  was  no  ladder  or  stair-case  from 
the  scuttle-closet  to  the  roof,  nor  was  there  a  lire-es- 
cape erected  upon  either  the  front  or  rear  of  the 
building. 

At  the  close  of  plain tiflPs  case,  the  court,  on  mo- 
tion of  defendant's  counsel,  directed  a  verdict  for  the 
defendant. 

Adolph  SimiSj  Jr.y  for  plaintiff,  appellant. — If  the 
defendant  owed  a  duty  or  obligation  to  the  persons  in- 
jured, he  is  liable  in  damages,  if  the  injuries  are  referable 
to  that  breach  of  duty  or  obligation,  in  the  absence  of 
contributory  negligence  (McAlpin  v.  Powell,  70  iVT.  Y. 
126) :  and  such  a  duty  or  obligation  may  arise  by  ex- 
press statute  {Cow.  Dig.  Action  upon  Statute;    S. 
Wharton  on  Neg.  §  443  ;  Braitwaite  v.  Skinner,  6  M. 
&  W.  327  ;  Clarke  v.  Brown,  18  Wend.  220 ;  uUjus  ibi 
remediumj  Broorn^  s  Maxims  ;  Smith  tj.  Lockwood,  13 
Barb.  209  ;  Heeney  v.  Sprague,  11  R.  1.  457 ;  Ewer  n. 
Jones,  2  Salk.  415 ;  Sedgwick  on  Statutes^  92 ;  Jetter 
t.  N.  Y.  &  H.  R.  R.  Co.,  2  Abb.   Gt.  App.  Dec.  458 ; 
Duncan  v.  Thwaites,  3  Barn.  &  Ores.  556  ;  Myers  v.  Mal- 
colm, 6  Hill,  295 ;  Rose  v.  Myles,  4  M.  &  8.  101 ;  Henly 
«.  The  Mayor,  &c.,  of  Lyme  Regis,  5  Bing.  91 ;  3  Barn. 
&  Adolphy  77 ;  Mills  v.  Hall,  9  Wend.  315 ;  Shearman 
&R.071  Neg.  §  4 ;  Thomas  v.  Winchester,  6  N.  T.  397 ; 
Creswell  v.  Hoghton,  6  Term  R.  355 ;  Fish  v.  Fisher,  2 
Johns.  Cas.  89).    The  imposition  of  a  penalty,  not  for 
the  benefit  of  the  one  damnified,  is  a  punishment  for  the 
public  offense  only,  and  is  no  bar  to  an  action  by  one  sus- 
taining special  injuries  (5  BUis  &  BUlcJc.  848 ;  Handley  v. 
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Moflfat,  21  TT.  H.  231 ;  Conch  v.  Steel,  3  BUis  &  Black. 
414  ;  Atkinson  v.  Newcastle,  &c.  Water  Works  Co.,  L, 
R.  6  Exchq.  404 ;  Dudley  v.  Mayhew,  3  Corns.  15 ; 
Sedgwick  on  Stats.  95 ;  Aldrich  v.  Howard,  7  H.  I. 
199).  The  owner  was  under  a  legal  obligation  to  the 
occupants  and  to  the  public  to  comply  with  L.  1873,  c. 
863,  p.  1354  ;  where  safety  of  human  life  is  in  question 
a  very  high  degree  of  care  is  required  (Castle  v.  Dur- 
yea,  32  Barb.  480 ;  2  MctTsTiaU^  "iTTf).  By  the  common 
law,  the  liability  arises  out  of  the  duty  which  the  law 
imposes  upon  one  to  avoid  acts  in  their  nature  danger- 
ous to  the  lives  of  others  (Burke  %.  De  Castro,  6  TF. 
Digest,  239  ;  Cesar  v.  Karutz,  60  N.  T.  229  ;  Barney  d. 
Burnstenbinder,  64  Barh.  212 ;  Pickard  v.  Collins,  23 
Bath.  445 ;  Bobbins  «.  Mount,  4  Rob.  553 ;  Fire  Dep'  t. 
V.  Williamson,  16  Abb.  Pr.  402).  The  failure  of 
a  person  to  perform  a  duty  imposed  on  hira  by 
statute,  is  evidence  of  legal  negligence  (Clemence  tj. 
City  of  Auburn,  66  N.  T.  334 ;  Gorton  v.  Erie-  R  R 
Co.,  A5  Id.  662 ;  O'Mara  v.  Hudson  R  R  Co.,  38  Id. 
445 ;  McGrath  v.^  N.  Y.  Cent.,  &c.  R.  R.  Co.,  63  Id.  528  ; 
Johnson  v.  Hudson  R.  R.Co.,  20  Id.  65).  The  common 
law  rule  of  caveat  emptor  and  repairs  is  no  defense 
(Johnson  v.  Dixon,  1  Dalp,  178  ;  Suydam  v.  Jackson,  54 
jy.  T.  457 ;  Eagle  v.  Swayze,  2  Daly,  140 ;  Robbins  t). 
Mount,  4  Rob.  553 ;  Kimmel  v.  Burlend,  2  Dalpy  165  ; 
Eakin  v.  Brown,  1  E.  D.  Smith,  43  ;  Warren  v.  KauflE- 
man,  2  Phil.  269 ;  Shearman  and  R.  on  Neg.  §§  354, 
514 ;  Marshall  v.  Cohen,  44  Oa.  489 ;  Taylof  s  Landlord 
and  Tenant,  %  321 ;  Totteii  v.  Phipps,  52  N.  T.  354 ; 
Swords  v.  Edgar,  59  Id.  28).  The  premises  at  the  time 
of  the  letting  were  a  public  nuisance,  and  in  the  absence 
of  contributory  negligence  the  wrong- dper  is  respon- 
sible, irrespective  of  the  question  of  negligence  (Con- 
greve  v.  Smith,  18  N.  Y.  79 ;  Irvine  v.  Wood,  51  N. 
T.  224 ;  Shearman  and  R.  on  Neg.  %  344  and  cases 
cited ;   Wood  on  Nuisances,  §§  618,  829).    Notice  to 
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the  defendant  of  the  condition  of  the  building  is  not 
necessary  to  fix  his  liability  (McCarthy  v.  City  of  Syra- 
cuse, 48  If.  T.  194 ;  Bostwick  «.  Barlow,  6  W.  Digest^ 
663;  Hover  v.  Barkhoof,  44  N.  T.  113 ;  Wood  on  Nut- 
8a7ices^\%  27,28;  3  Wait^s  Actions  and  Defenses^ 
449,  and  cases  cited).  The  defendant  had  notice  of  his 
statutory  duty  by  the  following  laws :  L.  1866,  c.  858, 
§ 7;  i.  1867,  c.  908,  §  3  ;  L.  1868,  c.  632,  §  17 ;  £.  1869, 
c.  691,  §§  2  and  8 ;  Z.  1873,  c.  863,  title  13,  §  36.  Negli- 
gence is  a  question  of  fact,  and  when  the  inference  to  be 
drawn  from  the  proof  is  not  certain,  it  cannot  be  de- 
cided as  a  question  of  law  by  directing  a  verdict  or  non- 
suit, but  must  be  submitted  to  the  jury  (Thurber  v. 
Harlem  B.  &  F.  R.  R.  Co.,  60  N.  T.  326  ;  Shearman  and 
It,  an  Neg.  %  13 ;  Jetter  v.  N.  Y.  &  H.  R.  R.  Co.,  2 
Abh,  Ct,  App.  Dec.  458).  Natural  instinct  of  self-pres- 
ervation would  stand  in  the  place  of  positive  evidence 
that  the  deceased  employed  such  care  as  under  the  cir- 
cumstances was  necessary  to  effect  her  escape  (Coulter 
t.  American  Merchants'  Union  Ex.  Co.,  56  N.  T.  585, 
and  cases  cited  supra). 

Thomas  E.  Pear  sail  {Morris  &  Pearsallj  attorneys), 
ior  defendant,  respondent. — The  facts  being  undisputed, 
it  was  proper  for  the  court  to  direct  a  verdict.  (Appleby 
t).  Astor  Fire  Ins.  Co.,  64  iT.  T.  253).  As  the  evi- 
dence would  have  warranted  the  jury  to  find  a  verdict 
for  the  defendant,  the  finding  of  the  facts  by  the  court 
instead  of  by  the  jury,  is  not  a  ground  of  'exception 
(McCall  V.  Sun  Mutual  Ins.  Co.,  66  i\r.  T.  517  ;  Marine 
Bank  v.  Clements,  31  Id.  43 ;  Mallory  v.  Tioga  R.  R.  Co., 
3  Abb.  Ct.App.  Dec.  139  ;  Leggett  v.  Hyde,  58  N.  T.  272 ; 
Winchell  v.  Hicks,  18  IT.  T.  558  ;  Barnes. Z).  Ferine,  2 
Kem.  18 ;  Sheldon  v.  Atlantic  Ins.  Co.,  26  N.  T.  460). 
The  court  properly  held  that  the  evidence  did  not  dis- 
close any  act  or  default  oii  the  part  of  the  defendant 
amounting  to  negligence  {L.  1847,  c.  450 ;  L.  1869,  c. 
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691,  %8;  L.  1873,  p.  1354,  c.  863,  §  36).  A  tenant  takes 
premises  at  his  own  risk  in  the  condition  they  are  at 
the  time  of  hiring,  unless  there  is  some  false  representa- 
tion or  fraudulent  concealment  (Jaffe  v.  Hartea,  56 
iV:  Y.  398;  O'Brien  v.  Capwell,  69  Barb.  497 ;  Cleves 
V.  Willoughby,  7  mU,  86 ;  McGlashan  v.  Tallmadge, 
37  Barb.  313).  It  is  essential  to  a  recovery  for  an  omis- 
sion to  perform  some  legal  duty,  to  establish  that  the 
defendant  owed  at  that  time  some  specific  clear  legal 
duty  to  the  plaintiff  or  the  party  injured  (Nicholson  v. 
ErieR,  R.,  41  i\r.  Z.  529). 

Reynolds,  J. — ^The  defendant's  tenement  house,  at 
the  time  of  the  fire  by  which  plaintiff's  intestate  lost 
her  life,  was  occupied  by  five  families,  one  on  the  first 
floor,  and  two  on  each  of  the  two  stories  above. 

It  therefore  came  within  the  provisions  of  the  act  of 
1873  (see  Laws  of  1873,  c.  863,  p.  1354,  §  36).  By  that 
act  it  was  made  the  duty  of  the  owner  to  provide  the 
building  with  such  fire-escapes  as  should  be  directed 
and  approved  by  the  fire  commissioners.  By  section  36 
of  the  same  chapter,  it  was  also  made  his  duty  to  provide 
a  scuttle  of  proper  size  in  the  roof,  and  to  have  a  lad- 
der or  stairway  leading  to  the  same ;  such  scuttle  and 
stairway,  or  ladder,  to  be  kept  in  readiness  for  use  at 
all  times.  No  fire-escape  had  ever  been  provided,  and 
there  had  been  no  stairway  or  ladder  leading  to  the 
scuttle  for  several  years  previous  to  the  fire. 

This  statute  was  intended,  among  other  things,  for 
the  protection  and  safety  of  occupants  in  case  of  fire, 
and  under  it  the  landlord  owes  to  such  occupants  the 
duty  of  providing  the  means  of  escape  thus  required 
by  law. 

If  they  sustain  injury  through  his  omission  to  dis- 
charge such  duty,  it  seems  to  us  clear,  upon  principle, 
that  he  should  be  held  liable. 

We  concur  in  the  reasoning  of  Judge  MgCue,  in 
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the  case  of  McAlpin  v.  Powell,  so  far  as  the  same  is 
applicable  to  this  case.  The  court  of  appeals  decided 
that  the  defendant  in  that  case  was  not  liable,  for  the 
reason  that  the  deceased  was  upon  the  fire-escape 
(which  was  defective)  when  there  was  no  fire,  and 
therefore,  upon  an  improper  occasion.  But  the  court 
says.  '*  It  (the  fire-escape)  is  an  attachment  to  a  certain 
class  of  tenant  houses  which  are  enumerated  in  the 
statute,  which  is  erected  esi)ecially  for  the  protection 
of  the  occui)ants,  and  a  duty  is  imposed  upon  the  land- 
lord and  owner  having  in  view  that  object"  (70  iV.  T. 
126). 

The  plaintiff's  intestate,  in  the  case  before  us,  was 
smothered  by  the  smoke  from  a  fire  in  the  lower  part 
of  the  house  where  she  lived,  and  we  think  there  was 
evidence  upon  which  the  jury  would  have  been  justi- 
fied in  finding  that  she  failed  to  escape,  because  the 
defendant  had  not  provided  the  means  required  by  the 
statute.  This  question  should  have  been  submitted  to 
them. 

The  statute  requires  such  fire-escapes  to  be  pro- 
vided "as  should  be  directed  and  approved  by  the 
commissioners."  It  appears  that  the  board  had,  by  a 
general  order,  directed  how  all  fire-escapes  on  tenement 
houses  and  other  buildings,  as  required  by  the  law 
in  question,  should  be  constructed  and  put  up.  We 
think  this  was  a  sufficient  direction  under  the  statute, 
but  if  not,  it  would  probably  have  been  the  duty  of 
the  defendant  to  seek  the  direction  and  approval  of  the 
commissioners,  in  the  discharge  of  his  obligation  to  his 
tenants. 

For  these  reasons,  a  new  trial  should  be  granted, 
costs  ot  api)eal  to  the  appellant  to  abide  the  event. 

Neu-sok,  Ch.  J.,  concurred. 
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If.    T.   ComTnon  PleaSj  General  Term ;   February^ 

1879. 

Nbgliobnce. — CoirrBiBUTOBT  Nboligencb  of  Child. — ^Nonsuit. — 
Eyidbncb. — Flagmen  at  Railroad  Crossings. — Sig- 
nals OF  AFFROACmNG  LOCOMOTITB. 

In  an  action  for  damages  for  negligence,  where  the  evidence  does  not 
show  such  a  state  of  facts  as  will  justify  the  court  in  saying,  as  a 
conclusion  of  law,  that  there  was  co-operating  negligence  on  the 
part  of  the  plaintif!,  the  case  should  be  submitted  to  the  jury. 

The  fact  of  the  presence  or  absence  of  a  flagman  at  a  point  where  a 
railroad  crosses  a  street  is  a  part  of  the  re^  gesUB  of  a  collision 
there,  and  may  be  proved  as  bearing  upon  the  question  of  neg- 
ligence ;  so  may  the  fact  that  the  railroad  company  had  been  in  the 
habit  of  having  a  flagman  at  the  place,  as  tending  to  show  neg- 
ligence by  the  omission  to  have  one  when  an  accident  occurred. 

A  witness  was  asked  if  he  was  in  a  position  where,  if  the  bell  of  a 
locomotive  engine  had  been  rung,  he  could  have  heard  it,  and  he 
answered  that  he  was, — HelcU  that  this  was  testifying  to  a  fact  and 
not  to  an  opinion,  for  although  it  was  for  the  jury  to  determine 
whether  a  bell  was  rung  or  not,  the  witness  knew  better  than  the 
jury  could,  how  far  he  could  hear  the  bell.* 

A  witness  who  saw  a  locomotive  engine  run  over  a  person,  may  be 
asked  whfether  any  whistle  was  blown. 

Although  the  company  may  have  usually  had  a  flagman  at  a  crossing, 
the  absence  of  one  will  not  excuse  a  person  crossing  the  track  from 
looking  to  see  whether  a  train  is  approaching. 

The  jury  are  entitled  to  know  everything  descriptive  of  the  par- 
ticular locality  where  an  accident  has  occurredi  and  questions  per- 
tinent to  that  end  should  be  allowed. 

A  child  should  be  held  only  to  the  exercise  of  the  caution  and  dis- 
cretion of  which  children  of  his  age  are  presumed  to  be  capable,  and 
not  to  that  which  is  exacted  from  an  adult. f 

Signal  by  bell  or  whistle  must  be  given  by  the  engine  on  approaching 
a  crossing. 

*  See  note  at  end  of  case. 

t  Note  on  Nsoliobnce  of  Children,  &c. 
The  opinion  of  Chief  Justice  Dalt,  in  the  text,  must  be  deemed  to 
settle  the  question  in  this  State  in  favor  of  the  rule  laid  down  by  him 
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in  the  Honegsberger  case,  and  to  supersede  the  decision  of  the  court  of 
appeals,  in  that  case,  so  far  as  in  conflict. 

The  following  recent  cases  illustrate  the  views  which  have  been 
taken  here  and  elsewhere  on  this  point,  and  the  kindred  questions  of 
the  negligence  of  parents  and  custodians,  and  also  of  intoxicated  per- 
sons, and  the  aged  and  disabled. 

L    Contributory  Negligences  of  Children. 

A  child  under  two  years  of  age  fell  on  a  railroad  track,  and  while 
there  was  injured  by  the  negligence  of  the  railroad^s  employees.  Eddy 
that  the  child  was  too  young  to  be  guilty  of  contributory  negligence. 
(1876,  Opinion  by  MoircxTiiB,  P.)  Norfolk  &  Petersburg  R.  R,  «. 
Onnsby,  27  QraU,  (Va.)  455. 

A  child  under  two  years  of  age  was  run  over  by  a  freight  train  and 
died  from  the  injuries.  The  defendant  was  negligent.  Held^  that 
the  mle  that  contributory  negligence  is  a  bar  to  recovery,  presupposes 
an  age  of  discretion,  and  cannot  apply  to  an  infant  under  two  years  of 
ag<e.  When  an  adult  is  in  danger  of  injuring  a  child,  he  is  required 
to  exercise  all  the  care  and  caution  at  his  command.  (1875,  Opinion 
by  Day,  J.)   Walters  v.  C.  R.  I.  &  P.  R.  Co.,  41  Iowa,  71. 

A  child  about  two  years  of  age  slipped  out  of  the  house  unob- 
Knred  by  its  mother,  who  was  busy  about  her  work,  and  having  gone 
upon  a  railroad  track  near  by,  was  run  over  by  an  engine  and  killed. 
^<^,  that  a  child  of  such  tender  years  was  clearly  non  sui  Juris,  and 
his  conduct  therefore  presented  no  bar  to  a  recovery.  (1874,  Mem.  of 
opinion  by  Polgbe,  J.)  Prendegast  «j.  N.  Y.  Central  &  H.  R.  R.  R. 
Co.,  68  i^.  F.  652. 

A  child,  a  little  over  two  years  of  age,  allowed  to  be  in  the  street, 
nin  in  the  way  of  a  passing  car,  and  was  injured  by  the  negligence  of 
the  car  driver.  Held,  that  if  the  injury  arose  from  the  negligence 
of  defendant,  and  not  from  want  of  the  exercise  of  such  care  and  dis- 
cretion as  could  reasonably  be  expected  from  a  child  two  years  of 
•ge,  80  far  as  its  own  acts  are  concerned,  it  could  recover.     (1875, 

Opinion  by  Gbabon,  J.)  Baltimore,  &c.  Ry.  Co.  «.  McDonnell,  43  Md. 
534. 

A  child,  two  and  a  half  years  of  age,  was  allowed  by  his  parents  to 
SO  at  krge  in  the  public  streets  of  the  city  without  an  attendant,  he 
stating  that  he  was  going  to  his  grandmother's,  who  lived  near,  to 
which  place  he  was  in  the  habit  of  going.  A  few  hours  later  he  was 
'^  over  by  an  engine  and  tender  and  injured.  The  engineer  blew 
^  whistle,  first,  when  about  eight  hundred  feet  and  again  when  about 
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The  action  was  brought  by  John  Casey,  adminis- 
trator of  his  daughter,  Mary  Jane  Casey,  against  The 
New  York  Central  and  Hudson  River  Railroad  Corn- 
one  hundred  feet  from  the  child,  but  no  attention  was  paid  to  it.  Evi- 
dence tended  to  show  that  with  ordinary  care  the  engine  might  have 
been  stopped  before  reaching  the  child.  Beldy  that  adults  may  be 
reasonably  expected  to  take  notice  of  signals  and  warnings,  and  te- 
move  themselves  from  danger,  but  in  the  case  of  a  small  child,  such  re- 
liance upon  signals  and  warnings  could  not  be  reasonably  indulged,  and 
it  was  the  duty  of  the  engineer  to  act  with  a  greater  degree  of  care  and 
circumspection  than  in  the  case  of  an  adult,  and  that  the  question  of 
the  contributory  negligence  of  the  child  was  for  the  jury.  (1875,  Opin- 
ion by  Gn^BBRT,  J.)  Kenyon  v.  New  York  Central  &  Hudson  River 
R  R.  Co.,  5  SttTiy  479. 

A  child  about  two  years  and  eight  months  of  age  was  sent  by  its 
mother,  imder  the  protection  of  a  sister  about  eight  years  of  age,  to  a 
lot  across  the  street  to  play  and  get  fresh  air  ;  but,  after  being  there 
for  a  time,  the  child,  unobserved  by  its  eld6r  sister,  escaped,  and 
undertook  to  make  its  way  home  across  the  street,  and  while  crossing 
it  was  run  over  and  killed  by  a  horse  car,  thi-ough  the  carelessness  of 
the  driver,  ffdd,  that  so  young  a  child  could  not  be  expected  to  have 
knowledge  or  foresight,  and  all  that  was  necessary  to  give  a  right  of 
action  in  the  case  was  that  the  child  should  have  exercised  care  and 
prudence  equal  to  its  capacity,  and  that  the  parents  were  nqty negli- 
gent. That  the  yoimg  and  the  old,  the  lame  and  infirm,  are  entitled 
to  the  use  of  the  streets,  and  more  care  must  be  exercised  towards 
them  by  persons  controlliDg  or  managing  cars  and  vehicles,  than  to- 
wards those  who  have  better  powers  of  motion.  (1860,  Opinion  by 
WAGiifER,  J.)    OTlaherty  c.  Union  Rw.  Co.,  45  Mo,  70. 

A  child  three  years  and  two  months  old  was  sent  by  his  mother,  in 
charge  of  his  sister,  nine  and  a  half  years  old,  on  an  errand  to  a  drug 
store,  which  necessitated  his  crossing  a  street  railroad  track;  in 
doing  this  he  fell,  was  run  over  by  a  car,  and  killed.  The  driver  was 
not  looking,  and  both  the  front  and  rear  wheels  passed  over  the  child 
before  the  car  was  stopped.  Held^  that  negligence  upon  the  part  of 
so  young  a  child,  when  there  was  no  negligence  upon  the  part  of  the 
parents  or  the  attendant,  would  not  absolve  the  railroad  company 
from  liability.  (1872,  Opinion  by  Rapallo,  J.)  Uil  o.  Forty-second 
street,  &c.  R.  R.  Co.,  45  N,  T,  817. 

A  child  aged  three  or  four  years,  attended  by  a  brother  one  or  two 
years  older,  in  crossing  a  street  was  injured  by  a  passing  street  car. 
The  gpeneral  rule  that  contributory  negligence  bars  recovery  was  ad- 
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pany,  for  damages,  by  reason  of  the  death  of  the  in- 
testate, caused  by  the  negligence  of  the  defendants. 
On  May  10,  1877,  a  little  after  12  o'clock,  noon,  the 

ndtted;  bat  it  was  Jidd,  that  a  child  under  seven  years  of  age  is  abso- 
lutely exempt  from  its  operation.  It  legally  can  have  no  ^'  indepen- 
dent will,"  therefore  it  could  not  be  guilty  of  a  breach  of  duty  at  the 
time  of  injury,  i.  e.  negligence.  (1875,  Opinion  by  Brickell,  Ch.  J.) 
Government  street  B.  B.  v.  Hanlon,  53  Ala.  70. 

A  child  about  four  and  one-half  years  old  was  permitted  by  the 
mother  to  accompany  his  brother,  about  twelve  and  one-half  years  of 
sge,  on  an  errand.  They  were  permitted  to  ride  on  the  front  platform 
of  a  street  car,  sitting  with  their  feet  on  the  step.  The  younger  one, 
not  being  firmly  held  by  the  brother,  was  thrown  or  jumped  from  the 
car  while  in  motion.  Jlddf  that  the  company^s  employees  were  negli- 
gent in  allowing  the  younger  child  to  so  ride,  notwitlistanding  he  was 
in  charge  of  his  older  brother.  (1873,  Opinion  by  Coolet,  J.)  East 
fiaginaw  City  Bw.  Co,  «.  Bohn,  27  Mich.  503. 

A  child  four  years  and  six  months  of  age,  living  in  a  quiet  neigh- 
borhood in  the  city,  where  few  Vehicles  passed,  was  permitted  by  its 
mother  to  play  upon  her  door-steps  with  other  boys,  she  watching 
him  meanwhile  as  her  work  permitted.  In  a  coal  yard  about  a  block 
off  was  an  elevator  worked  by  steam,  close  to  the  line  of  the  side- 
walk ;  and  during  an  intermission  of  work,  the  sliding  door  by  which 
it  wai  commonly  shut  off  from  the  street,  was  left  open ;  and  in  the 
absence  of  any  person  to  guard  it,  the  child,  having  left  its  homo  un- 
observed by  its  mother,  approached  it,  was  caught  and  crushed  by  the 
descending  car.  Eeld,  that  it  could  not  be  said  as  a  matter  of  law 
that  the  child  was  aui  juriSy  and  so  capable  of  forfeiting  its  remedy 
sgainst  a  wrong-doer  by  its  personal  negligence.  (1874,  Opinion  by 
Retkolds,  J.)  Mullaney  v.  Spence,  15  Abb.  Pr.y  N.  B.  319. 

A  child  about  four  years  of  age  was  taken  into  the  arms  of  a 
woman,  to  whose  care  it  had  not  been  intrusted,  with  the  design  of 
removing  it  out  of  the  reach  of  danger,  but,  in  attempting  to  cross 
the  track  of  a  railroad  a  few  yards  in  front  of  a  moving  car,  she 
tripped  and  fell,  which  threw  the  child  under  the  wheels,  and  it  was 
injured,  and  the  woman  killed.  In  an  action  by  the  child  against  the 
nilroad  company  for  damages,  held,  that  to  a  child  of  tender  years  no 
contributory  negligence  can  be  imputed,  and  the  negligence  of  the 
woman  was  not  contributory  negligence  of  the  child,  as  it  had  not 
been  committed  to  her  care.  (1868,  Opinion  by  Sharswood,  J.) 
North  Penn.  R  B.  Co.  v.  Mahoney,  57  Pa.  St.  187. 

A  girl,  Ave  years  of  age,  without  the  consent  or  knowledge  of  her 
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dfH3eased,  who  was  a  bright,  iatelligent  girl,  ia  the  fif- 
teenth year  of  her  age,  and  of  the  weight  and  size  of 
a  woman,  was  sent  by  her  mother  from  her  home  in 

parents,  accompanied  another  of  eleven  on  an  errand,  and  as  they 
were  returning  home,  both  got  on  the  front  platform  of  a  car,  while 
it  stopped  for  passengers,  and  were  allowed  to  remain  and  ride  there, 
with  the  knowledge  and  consent  of  the  driver;  when  they  approached 
near  home  the  younger  child,  in  attempting  to  jump  from  the  car  was 
injured,  as  some  of  the  evidence  tended  to  show,  through  the  negli- 
gence of  her  companion.  Hdd^  that  negligence  cannot  be  imputed  to 
one  not  of  sufficient  capacity  or  discretion  to  understand  the  danger 
and  guard  against  it ;  and  that  the  negligence  of  a  companion  not 
having  charge  of  such  an  infant  cannot  be  imputed  to  it.  (1873, 
Opinion  by  Williams,  J.)  Pittsburg,  Allegheny,  &c.  Rw.  Co.  «.  Cald- 
well, 74  Pa.  St,  421. 

A  child  five  years  of  age  was  taken  by  his  grandmotner  to  a  rail- 
way station,  where  she  bought  a  ticket  for  herself  and  for  the  child, 
and  in  attempting  to  cross  the  railway  track  with  the  child,  through 
her  negligence  they  were  knocked  down  by  a  passing  train  and  the 
child  was  injured.  Hddj  that  the  child  was  so  identified  with  his 
grandmother,  that,  by  reason  of  her  negligence,  an  action  in  his  name 
could  not  be  maintained  against  the  railway  company.  (1859.)  Waite 
©.  The  North  Eastern  Railway  Company,  5  Jur.  JV.  8.  936;  El.^  Bl  dh 
El  719;  28  L.  J.,  Q.  B.  258. 

A  boy  about  six  or  seven  years  of  age  attempted  to  cross  a  railroad 
track  in  front  of  a  moving  train.  He  fell  on  the  track  and  was  killed* 
Held,  that  a  child  is  responsible  for  the  exercise  of  such  care  and  dis- 
cretion as  he  shall  be  found  to  possess.  (1875,  Opinion  by  MgAllisteb, 
J.)    C.  &  A.  R.  R.  Co.  «.  Becker,  76  lU,  25. 

A  boy,  aged  six  years,  living  in  a  hamlet,  accompanying  two  older 
boys,  went  to  play  on  a  railroad  turn-table  and  was  injured.  The 
turn-table  was  dangerous  through  the  negligence  of  the  company. 
Hdd^  that  the  care  and  caution  required  of  a  child  is  according  to  his 
maturity  and  capacity,  and  is  determined  by  the  circumstances  of  each 
case.  The  fact  that  the  child  was  a  trespasser  does  not  relieve  the 
company  from  liability.  (1873,  Opinion  by  Hunt,  J.)  R.  R.  Co.  «. 
Stout,  17  WaU,  657. 

A  boy,  about  six  years  of  age,  and  accustomed  to  play  with  others 
on  a  street,  whence  opened  a  private  way  to  a  factory,  the  gate  having 
been  left  open,  went  in  with  other  children  to  play,  and  was  injured 
by  the  fall  of  a  platform,  which  was  dangerous  by  the  negligence  of 
the  defendant.    The  court  instructed  the  jury  that  ''a  child  cannot 
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West  Thirtieth  street,  between  Tenth  and  Eleventh 
avennes,  in  New  York  city,  to  purchase  some  provis- 
ions for  the  family.    On  her  return,  after  making  the 

be  treated  as  a  trespasser  or  wrong-doer."  Sustained  on  appeal. 
(1877.  Opinion  by  Aokew,  Ch.  J.)  Hydraulic  Works  Co.  9.  Orr,  83 
i\i.  St,  332. 

A  boy  seven  years  of  age,  passing  alone  along  the  side-walk  of  a 
Tillage  street,  seized  the  end  of  a  whip  which  projected  from  a  sleigh 
near  the  side-walk,  whereupon  a  dog,  known  by  his  master,  who  had 
left  him  in  his  sleigh,  to  be  ferocious,  sprang  upon  him,  threw  him 
down  and  bit  him.  In  an  action  by  the  boy  against  the  owner  of  the 
dog  for  damages, — Bdd^  that  in  view  of  his  age  and  situation,  the  boy 
could  not  reasonably  be  expected  to  exercise  that  degree  of  care  and 
vigilance  which  an  adult  would  in  the  presence  of  such  an  animal,  and 
was  not  guilty  of  contributory  negligence.  (1875,  Opinion  by 
CoLB,  J.)    Meibus  v.  Dodge,  88  WU,  300;  S.  C,  20  Am,  B,  6. 

A  girl,  seven  years  of  age  having  been  sent  by  her  mother  on  an 
errand,  in  attempting  to  cross  a  railroad  in  front  of  an  approaching 
train  after  a  whistle  had  been  blown,  stumbled  upon  the  track  and 
was  run  over  and  killed.  JEfeld,  that  she  was  not  bound  to  exercise 
the  same  degree  of  caution  as  an  adult.  (1873,  Opinion  by  MuLLm, 
P.  J.)    Costello  «.  Syracuse,  &c.  R.  R.  Co.,  65  Barb.  92. 

A  boy  seven  years  of  age,  attempted  to  run  across  a  horse  railroad 
track  in  front  of  the  horses  of  an  approaching  car,  but  before  he  got 
across,  he  turned  back,  and  was  severely  injured  by  the  horses  or  car. 
The  driver  was  careless.  Held,  that  the  caution  required  is  according 
to  the  maturity  and  capacity  of  the  child,  and  is  to  be  determined  in 
each  case  by  the  circumstances  of  that  case.  (1872,  Opinion  by 
Huirr,  J.)    Railroad  Co.  «.  Gladman,  15  Wall  401. 

A  girl  seven  years  and  eight  months  of  age,  sent  by  her  parents 
on  an  errand  across  a  railroad  track,  being  negligent,  was  injured,  but 
the  employees  of  the  railroad  were  grossly  so.  Held^  that  a  child  is  not 
required  to  exercise  the  discretion  of  a  person  of  mature  age,  and  al- 
though it  may  be  negligent,  yet  if  its  negligence  be  slight  in  com- 
parison with  that  of  the  person  doing  the  injury,  the  child  may  recover. 
(1674,  Opinion  by  Cjraig,  J.)  Chicago  &  Alton  R.  R  Co.  v,  Murray, 
71  lU.  601. 

A  boy  nine  years  of  age,  on  his  way  to  school  with  two  other  lads, 
ran  across  a  railroad  track  in  front  of  an  approaching  horse  car.  His 
companions  crossed  safely,  and  he  passed  one  horse,  but  was  struck 
by  the  other  and  thrown  down,  and  the  car  passed  over  him.  Hdd^ 
that  he  was  only  to  be  held  to  that  ordinary  or  reasonable  care  and 
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purchases,  she  was  run  down  and  instantly  killed  by 
a  train  of  defendants'  cars,  consisting  of  a  tender,  loco- 
motive and  three  freight  cars,  suddenly  backing  out  of 

• 

caution,  which  might  reasonably  be  expected  from  boys  of  his  own 
age,  under  the  same  circumstances.  (1875,  Opinion  by  Allen,  J.) 
Thurber  «.  Harlem  B.,  M.  &F.  R.  R  Co.,  60  if.  T.  826. 

A  boy  nine  years  of  age,  who  took  a  seat  in  a  horse  car,  but  in 
order  to  make  room  for  adults,  was  put  out  of  his  seat  by  the  conduc- 
tor, and  the  car  being  crowded,  he  was  pushed  by  the  passengers  out 
on  the  front  platform,  and  was  afterward  thrown  off  by  another  {)as- 
senger  rushing  to  get  off,  and  was  run  over  and  killed.  Held,  that  a 
sick  or  aged  person,  a  delicate  woman,  a  lame  man,  or  a  child,  is 
entitled  to  more  attention  and  care  from  a  railroad  company,  than  one 
in  good  health  and  under  no  disability.  Ordinary  capacity,  and  care, 
and  attention  in  protecting  themselves,  is  all  that  the  law  requires. 
(1867,  Opinion  by  Hunt,  J.)  Sheridan  v,  Brooklyn  City,  &c.  R.  R.  Co., 
86  iy.  r.  89. 

A  boy  eleven  and  a  half  years  old  was  sent  by  his  mother  on  an 
errand,  and  just  before  he  crossed  the  street  where  there  were  two 
railroad  tracks,  a  freight  train  approached,  and  he  waited  for  it  to 
pass,  and  then  crossed  the  first  track,  but  was  struck  and  killed  by  an 
engine  coming  down  the  second  track,  without  any  signal  having 
been  given  of  its  approach.  Held,  that  the  young  cannot  be  required 
to  exercise  as  great  foresight  and  vigilance  as  those  of  maturer  years, 
and  more  care  is  required  towards  them,  as  well  as  towards  the  lame 
and  infirm,  than  towards  others.  (1868,  Opinion  by  Hunt,  Clu  J.) 
O'Mara  v.  Hudson  River  R.  R.  Co.,  38  N.  T.  445. 

A  boy  thirteen  years  of  age  attempted  to  get  on  the  front  platform 
of  a  horse  car  while  in  motion,  and  full  of  people,  when  some  one 
whom  he  supposed  to  be  the  driver  ordered  him  to  get  on  at  the  rear 
end.  He  obeyed  and  stepped  upon  the  step  at  the  back  end,  when 
some  one  in  an  authoritative  way  told  him  to  go  to  the  front  end  ;  in 
runniDg  alongside  of  the  car,  which  was  in  motion,  he  slipped  on  snow 
piled  up  beside  the  track  by  the  railroad  company,  and  one  leg  was 
run  over  and  crushed.  Held,  that  he  was  not  guilty  of  contributory 
negligence,  as  regard  should  be  had  to  the  age  and  capacity  of  the 
person  whose  conduct  is  the  subject  of  examination.  (1867,  Opinion 
by  MuLLiN,  J.)  Mowrey  v.  Central  City  Railw.,  66  Barb,  43;  affi'd  in 
effect  in  51  i\r.  F.  666,  by  the  commission  of  appeals,  Johnson,  C, 
holding  as  above,  but  the  other  commissioners  not  passing  upon  the 
subject  of  contributory  negligence  of  minors,  but  concurring  on  the 
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a  yard,  with  the  tender  ahead,  across  Tenth  avenue, 
from  east  to  west,  on  the  most  northerly  track,  at  the 
rate  of  from  ten  to  twelve  miles  an  hour,  from  behind 

gionnd  that  the  qaestion  of  contributory  negligence  should  have  been 
submitted  to  the  jury. 

In  an  action  by  an  administrator  against  a  railroad  company  to 
lecoTer  damages  for  the  negligent  killing  of  the  intestate,  the  evi- 
dence showed  that  he  was  an  intelligent  lad,  thirteen  years  of  age, 
and  liTcd  near  the  railroad,  which  he  crossed  daily  in  going  to  and 
returning  from  school ;  that  he  was  conversant  with  the  road  and  the 
manner  of  running  the  trains ;  that  the  tracks  crossed  the  highway 
nearly  at  right  angles;  that  upon  the  day  of  bis  death  he  was  last  seen 
going  from  school  at  noon,  towards  the  tracks,  and  about  one  hun- 
dred feet  therefrom;  that  a  moment  thereafter  two  trains,  going  in 
opposite  directions,  passed  each  other  at  the  crossing,  and  after  the 
passage  of  the  trains  he  was  found  dead  in  the  cattle  guard,  between 
the  tracks;  that  the  engine  by  which  he  was  struck  could  have  been  seen 
seven  hundred  and  fifty  feet  distant ;  that  it  was  a  fair  day,  with  but 
little  wind ;  and  that  no  bell  was  rung  or  signal  of  the  approaching  train 
given.  Eddj  that  the  law  discriminates  between  children  and  adults, 
the  feeble  and  the  strong,  and  only  requires  of  each  the  exercise  of 
that  degree  of  care  to  be  reasonably  expected  in  view  of  his  age  and 
condition ;  but  that  it  could  not  be  said,  under  the  circumstances  of 
this  case,  the  deceased  was  not  capable  of  appreciating  the  danger  of 
going  upon  the  railroad  track  without  looking  for  approaching  trains, 
which,  if  he  had  done,  would  have  saved  hrs  life,  so  far  as  can  be 
iwn  from  the  evidence.  (1874,  Opinion  by  Andrews,  J.)  Reynolds 
V,  N.  Y.  Central  &  H.  R  R.  R.  Co.,  58  N.  T.  248. 

F&ufieen  years,  according  to  Nagle  ©.  Alleghany  Valley  R.  R.  Co., 
6  Weekly  Mtes  (Pctw.),  510,  is  the  limit  beyond  which  the  law  pre- 
Kunes  a  minor  capable  of  full  care  of  self. 

A  girl,  seventeen  years  of  age,  on  her  way  to  school,  had  to  cross 
five  tracks  of  a  railroad  ;  after  she  had  crossed  three  of  the  tracks  an 
express  passenger  train  came  along,  and  she  stopped,  and  as  she  did  so 
she  looked  up  and  down  the  track,  and  saw  no  engine  or  car  in  mo- 
tion. The  view  west  was  unobstructed  for  about  a  quarter  of  a  mile. 
She  looked  up  and  down  the  track  but  once,  and  then  stood  looking 
along  the  street  she  was  in  and  remained  standing  some  ten  minutes, 
waiting  for  the  express  train  to  pass  ;  and  while  so  waiting,  an  engine 
came  from  the  west,  at  the  rate  of  eight  miles  per  hour,  without  sound- 
ing whistle  or  bell.  Held,  that  she  was  not  held  by  law  to  the  ex- 
ercise of  the  same  degree  of  care  and  caution  that  would  be  required 
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the  southern  wall  of  a  block  of  four-story  houses,  on 
the  east  side  of  Tenth  avenue,  between  Thirtieth  and 
Thirty-first   streets,  which  wall  ^  prevented  a  person 

of  an  older  person,  and  that  the  question  of  contributory  negligence 
was  one  of  fact  for  the  jury.  (1874,  Opinion  by  MuLLm,  P.  J.) 
Haycroft  v.  Lake  Shore  &  Michigan  South.  Rw.  Co.,  2  Hun^  489  ; 
8.  C,  6  Supreme  Ct,  {T.  <fe  (7.)  49. 

An  infant  fell  into  a  water-tank  constructed  by  a  city  and  was 
drowned.  In  an  action  for  damages  against  the  city — Held^  that  it 
was  not  sufficient  for  the  city  to  show  that  the  tank  was  secure  for 
such  persons  as  ordinarily  make  use  of  the  streets  of  a  city.  City  of 
Chicago  «.  Mayor,  18  lU,  849. 

For  a  discussion  of  this  subject  in  which  the  doctrine  of  Hartfield 
0.  Roper,  21  Wend,  615,  is  examined  and  opposed,  see  4  American  Law 
BevieWy  405. 

n.  Contributory  negligence  of  parents  and  other  cuetodiane, 

A  child,  'aged  eighteen  months,  was  on  a  railroad  track  and  injured 
by  the  ne'^ligence  of  the  company^s  employees ; — Heldy  that  the  parents 
could  recover,  as  they  were  not  negligent  in  the  care  of  their  child. 
(1872,  Opinion  by  Sharswood,  J.)  P.  A.  &  M.  Ry.  Co.  v.  Pearson,  72 
Pa.  SL  169. 

A  child  under  the  age  of  two  years  was  injured  by  a  passing 
train.  The  parents  had  placed  it  in  competent  hands  for  care,  but  it 
had  escaped.  The  railroad  employees  were  negligent,  in  that  they 
did  not  use  all  possible  care  at  the  time.  Hddy  that  the  parents, 
being  imable  to  care  for  the  child  personally,  and  having  placed  it  in 
proper  hands  for  that  purpose,  were  not  guilty  of  negligence.  That 
the  negligence  of  the  attendant  could  not  be  attached  to  the  parents, 
and  the  right  of  the  child^s  estate  to  recover  thereby  defeated. 
(1875,  Opinion  by  Day,  J.)  Walters  v,  C.  R.  I.  &  P.  R.  Co.,  41  lowOy  71. 

A  child  under  two  years  of  age  fell  on  a  railroad,  and  while  there, 
was  injured  by  the  negligence  of  the  railroad^s  employees.  Held^  that 
a  child  can  recover,  even  if  parents  are  guilty  of  negligence  (which  in 
this  case  was  not  so).  (1876,  Opinion  by  Moncurs,  P.)  Norfolk  & 
Petersburg  R.  R.  Co.  v.  Ormsby,  27  OraU.  (Va.)  465. 

A  child  about  two  years  of  age  was  in  the  care  of  his  mother  at 
home,  on  a  cold  day.  She  was  engaged  in  washing,  and  the  child 
was  playing  about  the  room.  Having  occasion  to  empty  het  wash- 
tub,  she  opened  the  outer  door,  carried  the  tub  out  about  ten  feet 
from  the  door,  which  she  left  open,  and  poured  out  the  water;  and 
while  she  was  doing  so  the  child  slipped  unobserved  out  of  the  door 
and  went  upon  a  railroad  track  near  the  house,  and  was  killed  by  an 
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going  south,  down  Tenth  avenne,  as  was  the  deceased, 
from  seeing  the  northern  ti'ack  or  any  train  or  car 
upon  it,  until  the  track  was  substantially  reached. 

engine.  He  had  never  been  known  to  go  out  alone  upon  the  railroad 
tncky  and  in  cold  weather  had  never  shown  any  disposition  to  run 
out  of  doors.  Hddj  that  the  conduct  of  the  mother  was  not,  under 
the  circnmstances,  negligence  as  matter  of  law,  but  the  question  of 
negligence  was  proper  for  the  jury.  (1874,  Mem.  of  opinion  by 
FoLGKB,  J.)  Prendegast  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  58  JV.  T. 
652. 

A  child  a  little  over  two  years  of  age,  allowed  to  be  in  the  street, 
ran  in  the  way  of  a  passing  car,  and  was  injured  by  the  negligence  of 
the  car  driver,  ffeld^  that  if  the  parents  were  negligent  in  permitting 
the  child  to  be  in  the  street,  but  the  consequences  of  this  negligence 
coald  have  been  avoided  by  the  use  of  ordinary  care  and  prudence,  the 
inflicter  of  the  injury  is  liable.  (1875,  Opinion  by  Gbason,  J.)  Balti- 
more, &c.  R'y.  «.  McDonnell,  43  Md.  534. 

A  child  three  years  and  two  months  old  was  sent  by  his  mother,  in 
charge  of  his  sister,  nine  and  a  half  years  old,  on  an  errand  to  a  drug 
store,  which  necessitated  his  crossing  a  street  railroad  track ;  in  doing 
this  he  fell,  was  run  over  by  a  car  and  killed.  The  driver  was  not 
looking,  and  both  the  front  and  rear  wheels  passed  over  the  child 
before  the  car  was  stopped.  Held,  that,  the  mother^s  sending  the 
child  so  attended,  was  not  per  se  such  negligence  as  to  defeat  a  re- 
covery, but  was  a  question  for  the  jury.  (1872,  Opinion  by 
Rapallo,  J.)  Ihl  V.  Forty-second  street,  &c.  R.  R.  Co.,  45  N,  T.  317. 

A  boy  three  years  and  eight  months  old  escaped  from  home  with 
his  sister,  six  years  of  age,  and  while  in  the  street  they  were  permitted 
by  a  clerk  of  their  father,  a  young  man  twenty  years  of  age,  to  ride 
with  him  in  a  grocer  wagon  in  his  usual  routine  of  business.  In 
crossing  a  horse  railroad  tracks  the  boy,  who  was  seated  on  the  end  of 
the  seat,  was  jostled  out  and  fell  on  the  track,  and  was  run  over  by  a 
car  through  the  negligence  of  the  car  driver.  Hdd^  that  permitting 
the  boy  to  go  on  the  street  accompanied  by  his  little  sister  only,  if 
negligent,  was  not  a  proximate  cause  of  the  injury,  but  was  too 
remote  to  be  regarded,  as  at  the  time  of  the  accident  the  boy  was  in 
the  care  of  a  person  of  suitable  age,  and  that  it  was  not  negligence,  as 
a  matter  of  law,  for  him  to  allow  the  boy  to  ride  upon  the  seat,  where 
and  as  he  did ;  that  was  a  question  for  the  jury.  (1874,  Mem.  of 
opinion  by  Gbovbb,  J.)  Bahrcnburgh  v.  Brooklyn  City,  &c.  R.  R, 
Co.,  56  JV:  T,  652. 

A  child  aged  three  or  four  years,  attended  by  a  brother  one  or  two 
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There  was  no  flagman  at  the  crossing  at  the  time,  nor 
was  the  bell  rung  or  whistle  blown.  There  were  many 
railroad  tracks  across  Tenth  avenue  at  the  place  of  the 

years  older,  in  crossing  a  street  was  injured  by  a  passing  street  car. 
Hiddy  that  the  negligence  of  parents  does  not  defeat  a  child's  right  to 
recover  in  any  case.  (1875,  Opinion  by  Bricksll,  Ch.  J.)  Goy*mt 
8t.  R.  R  V.  -Hanlon,  58  Ala.  70. 

A  child  about  four  and  one  half  years  old  was  permitted  by  its 
mother  to  accompany  a  brother,  about  twelve  years  of  age,  on  an  er- 
rand. They  were  permitted  to  ride  on  the  front  platform  of  a  street 
car,  sitting  with  their  feet  on  the  step.  The  younger  one,  not  being 
firmly  held  by  the  older  brother,  jumped  or  was  thrown  from  the  car 
while  in  motion.  Heldj  that  the  mother  was  not  negligent  in  sending 
the  child,  thus  accompanied,  to  ride  on  the  car,  and  also  that  the 
older  brother  was  required  to  exercise  only  the  ordinary  discretion  of 
a  youth  of  his  age.  (1873,  Opinion  by  Coolbt,  J.)  East  Saginaw 
City  Ry.  Co.  «.  Bohn,  27  Mich.  503. 

A  child,  four  years  and  six  months  of  age,  living  in  a  quiet 
neighborhood  in  the  city,  where  few  vehicles  passed,  was  permitted 
by  its  mother  to  play  upon  her  door-steps  with  other  boys,  she  watch- 
ing him  meanwhile  as  her  work  permitted.  In  a  coal  yard  about  a 
block  off  was  an  elevator  worked  by  steam,  close  to  the  line  of  the 
sidewalk,  and  during  an  intermission  of  work,  the  sliding  door  by 
which  it  was  commonly  shut  off  from  the  street  was  left  open  ;  and 
in  the  absence  of  any  person  to  guard  it,  the  child,  having  left  its 
home  unobserved  by  its  mother,  approached  it,  was  caught  and  crushed 
by  the  descending  car.  ffeldy  that  the  question  of  the  mother's  neg- 
ligence should  have  been  submitted  to  the  jury.  (1874,  Opinion  by 
Reynolds,  J.)    Mullaney  v.  Spence,  15  Ahb.  Ft,  N,  8.  819. 

A  child  five  years  of  age  was  sent  on  an  errand  across  a  railroad 
track.  It  played  near  the  track  and  was  injured  by  a  passing  car. 
Held,  that  the  parents  were  guilty  of  contributory  negligence,  and 
could  not  recover  for  the  negligence  of  those  inflicting  the  injury,  but 
otherwise  if  the  injury  had  been  willful.  (1872,  Opinion  by  Dowkst, 
J.)    JeffersonvUle,  M.  &  I.  R.  R.  Co.  «.  Bowen,  40  Ind,  545. 

A  boy  nearly  six  years  of  age,  while  playing  in  a  quiet  street, 
where  there  was  scarcely  more  danger  to  be  apprehended  than  upon 
an  ordinary  country  road,  was  injured  by  a  pile  of  lumber  falling 
down  as  he  was  passing  by  on  the  sidewalk.  Held,  that  Ills  parents* 
permitting  him  to  go  unattended  upon  the  streets  did  not  constitute 
negligence  per  m,  but  that  it  was  a  question  for  the  jury.  (1872) 
Opinion  by  Gboysr,  J.)    Cosgrove  v.  Ogden,  40  JIT.  T.  255, 
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acddent,  and  trains  wei*e  very  frequently  crossing  and 
re-crossing.  Just  at  the  time  of  the  accident  a  train  of 
cars  on  the  southerly  track  extended  from  the  easterly 

*^ii«^^^i»^-^— — ^     11  ■  1^— ^^M^— ^i^»^— ■  I    ■  1 1    ■■     ^  I    ■  ■■  —        m         '      ■      ■  ^^^^^  '  '"       '  —  '  * 

A  child  about  six  years  of  age,  deaf  and  partly  dumb,  but  sprightly 
ud  intelligent,  was  accompanied  in  the  street  by  an  adult  attendant, 
who  walked  near  her;  as  they  came  to  a  street  crossing,  the  street 
heing  wholly  free  from  vehicles,  the  child  ran  a  little  in  advance  of 
the  attendant,  and  was  knocked  down  and  severely  injured  by  a 
car  driven  at  fuU  speed  of  the  horses,  out  of  a  depot,  and  around  a 
curve  of  the  track  into  the  center  of  the  street.  Heldj  that  the  ques- 
tion of  the  negligence  of  the  attendant  was  for  the  jury.  (1865, 
Opinion  by  Davu,  J.)  Jetter  «.  N.  Y.  &  Harlem  R.  R.  Co.,  2  Abb. 
Ct.  App,  Dee.  458. 

A  father,  having  passed  through  a  space  of  fifteen  or  twenty 
indies  wide  between  the  rear  cars  of  two  freight  trains  standing  on  a 
nde  track,  within  five  or  ten  minutes  afterward  returned  in  company 
with  his  daughter,  between  eight  and  nine  years  of  age.  As  they 
approached  within  five  or  six  feet  of  the  opening,  in  answer  to  an 
inqniry  from  the  daughter  as  to  how  he  got  through,  the  father 
pointed  out  the  opening,  and  in  his  immediate  view  she  attempted  to 
pass  through,  and  was  injured  by  the  cars  coming  together.  Bddf 
that  the  negligence  of  the  father  was  imputable  to  the  child,  and  that 
she  could  not  recover  damages  for  the  injury.  (1878,  Opinion  by 
Naptoh,  J.)    Btillson  v.  Hannibal,  &c.  R.  R,  Co.,  7  Cent.  L.  J.  107. 

A  girl  twelve  years  of  age  in  the  care  of  her  parents  was  a  passen- 
ger on  a  railroad  train.  As  the  train  approached  the  station  where 
she  was  to  alight,  the  conductor  called  out  the  name  of  the  station, 
and  the  cars  stopped.  It  was  evening  and  dark,  and  the  girl  and  her 
parents  arose  to  leave,  but  before  they  got  out  of  the  car,  the  train 
sUirted  and  moved  slowly  by  the  station,  yet  although  they  knew  this, 
they  passed  out  on  to  the  platform  of  the  car,  and  while  the  train  was 
still  moving,  and  after  it  had  passed  the  platform  of  the  station,  the 
girl's  father  took  her  under  his  arm,  stepped  from  the  car,  fell,  and 
she  was  injured.  Hddy  that  as  she  was  immediately  under  her 
parent's  care  and  control,  his  acts  and  conduct  were  hers,  and  that 
she  was  chargeable  with  contributory  negligence.  (1874,  Opinion  by 
FoLOSR,  J.)    Morrison  v.  Erie  Rw.  Co.,  56  K  T.  802. 

A  father  took  passage  with  his  son,  aged  about  ten  years,  upon  a 
train  of  cars,  being  assured  that  the  train  would  stop  at  a  certain  sta- 
tion, and  when  the  whistle  was  sounded  for  such  station,  he  and  his 
ion  Went  out  of  the  car  upon  the  platform,  and  stepped  down  on  the 
steps,  and  being  burdened  with  luggage,  stepped  off  the  train  before 
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side  to  the  westerly  side,  completely  blocking  the  way, 
and  horse  cars  had  stopped  at  the  crossing  also. 

When  the  evidence  of  both  parties  had  all  been 
given,  the  defendants  moved  to  dismiss  the  complaint 

it  had  stopped,  and  the  son  was  thrown  upon  the  station  platform, 
and  from  there  fell  under  the  wheels  of  the  cars,  where  he  received 
such  an  injury  as  to  cause  the  loss  of  both  his  legs.  Mdd,  that  the 
child  could  not  recover,  as  the  negligence  of  his  father  was  the  proxi- 
mate cause  of  the  injury,  by  unnecessarily  exposing  him  to  danger. 
(1875,  Opinion  by  Scott,  Ch.  J.)  Ohio  &  Mias.  By.  Co.  «.  Strattan, 
78  /«.  88. 

A  boy  twelve  years  of  age,  being  unable  to  find  a  seat  in  a  railroad 
car  with  his  mother,  by  her  permission  went  to  the  smoking  car,  and 
finding  a  seat  there,  remained  for  some  time.  The  train  having 
stopped,  he  started  to  return  to  his  mother,  and  was  in  the  act  of 
going  out  and  down  upon  the  ground  in  the  usual  manner,  when  he 
was'  thrown  from  the  platform  by  the  sudden  jerking  of  the  car,  and 
injured.  Held,  that  it  was  not  per  m  negligence  on  the  part  of  the 
mother  to  permit  a  lad  of  that  age,  of  ordinary  capacity,  to  go  from 
one  car  to  another  under  the  circumstances,  and  for  the  purpose 
stated.  (1871,  Opinion  by  Axlen,  J.)  Downs  v.  N.  Y.  Centnd  &  H. 
R.  R  R.  Co.,  47  if.  r.  83. 

in.   CimtribiUorif  negligenee  of  pers(mi  aged^  disabUd,  or  intoxicated. 

A  lady,  sixty-six  years  of  age,  who  was  lame  and  obliged  to  use  a 
cane  in  walking,  was  injured  by  the  starting  of  a  horse  car,  which  she 
was  leaving,  before  she  had  been  allowed  suflScient  time  to  alight 
Hdd^  that  a  person  who  is  a  cripple,  or  otherwise  feeble  or  infirm,  is 
entitled  to  consideration  on  that  account.  (1871,  Opinion  by  Mokell, 
J.)   Colt  9.  Sixth  Avenue  R.  R.  Co.,  83  Super.  Court  (J,  d  8.)  189. 

A  person  partially  blind  was  injured  by  falling  into  an  excavation 
in  the  sidewalk  of  a  city.  Mdd,  that  the  question  was  properly  sub- 
mitted to  the  jury  whether  it  was  so  improper  for  her  to  have  gone 
into  the  street  unattended,  that  it  would  be  sufficient  negligence  on 
her  part  to  prevent  a  recovery  for  damages.  (1868,  Opinion  by  Hunt, 
Ch.  J.)    Davenport  v.  Ruckman,  87  Jf.  T.  568. 

After  a  train  of  cars  had  come  to  a  full  stop,  an  intoxicated  passen- 
ger was  about  to  get  off,  the  train  was  backed  by  a  sudden  jerk  and 
with  great  force,  without  warning,  and  he  was  thrown  out  and  in- 
jured. Jffeldj  that  the  intoxication  of  the  passenger  did  not  exonerate 
the  railroad  company  from  liability  for  the  injury,  but  was  proper  to 
be  considered  by  the  jury.  (1875,  Opinion  by  E.  Dabwik  Shtth,  J.) 
Milliman  v.  New  York  Central  &  H.    R  B.   R.  Co.,   6  Supreme 
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npon  the  ground  that  it  did  not  appear  that  there 
was  any  negligence  on  the  part  of  the  defendants, 
causing  the  accident,  and  it  did  appear  that  the  neg- 
ligence of  the  deceased  contributed  to  the  accident. 

Cffurt  {T.  d>  C.)  585  ;  Mem.  of  S.  C,  4  Hun,  400  ;  affirmed  in  69  K 

An  intoxicated  man  going  along  a  public  highway,  upon  a  stormy 
and  Bomewhat  dark  evening,  fell  into  a  deep  railroad  cut  across  the 
highway,  left  exposed  by  the  negligence  of  the  railroad  company,  and 
was  killed.  Hddy  that  the  mere  fact  of  intoxication  will  not*  establish 
want  of  ordinary  care.  (1875,  Opinion  by  Talcott,  J.)  Ditchett  t>. 
Spnyten  Duyvil,  &c.  R.  R.  Co.,  5  Hun,  165  ;  reversed  on  other 
grounds,  67  N.  T.  426. 

Where  an  intoxicated  person  was  injured  in  consequence  of  defects 
in  a  sidewalk  and  sued  the  city  to  recover  damages  for  the  injury, — 
Eeld,  that  his  putting  himself  in  that  condition  did  not  excuse  the 
city's  negligence  for  having  a  defective  sidewalk,  unless  his  drunken- 
ness contributed  to  the  injury,  and  that  was  a  question  for  the  jury. 
(1875,  Opinion  by  Bradt,  J.)  Healy  v.  Mayor,  &c.  of  New  York,  8 
-ffiw,  708. 

An  intoxicated  passenger  was  put  off  a  train  at  night  by  the  con- 
ductor in  pursuance  of  his  duty,  and  next  morning  was  found  upon 
the  track  fatally  injured  by  having  been  run  over  by  another  train. 
Eddj  that  as  he  himself  was  alone  responsible  for  his  intoxication, 
and  the  expulsion  from  the  train  was  not  in  any  way  a  link  in  the 
causes  leading  to  his  death,  except  as  it  was  connected  with  the 
intoxication,  the  company  were  not  liable  for  wrongfully  expelling 
him  from  the  train.    Railw.  Co.  v.  Valleley,  7  Reporter ^  406;  8.  C, 

TV.  Ccaes  on  diitinction  between  trespoMers,  lieeMees,  de. 

The  courts  of  the  United  States  recognize  the  liability  for  negli- 
gence injuring  a  trespasser.  Some  of  the  decisions  in  New  York 
ttwrts  deny  it. 

A  boy  aged  six  years,  living  in  a  hamlet,  accompanying  two  older 
hoys,  went  to  play  on  a  railroad  turn-table  and  was  injured.  The 
^^^•table  was  dangerous  through  the  negligence  of  the  company. 
•^>  that  the  fact  that  the  child  was  a  trespasser  did  not  relieve  the 
company  from  liability.  (1873,  Opinion  by  Hu2ST,  J.)  R.  R.  Co.  «• 
Stout,  17  WaU,  657. 

A  boy  about  six  years  of  age,  and  accustomed  to  play  with  others 
oa  a  street,  whence  opened  a  private  way  ta  a  factory,  the  gates  having 
^  left  open,  went  in  with  other  children  to  play,  and  was  injured 
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The  motioa  having  been  denied,  the  judge  charged, 
in  substance,  that  the  degree  of  care  required  varied 
with  the  circumstances  ;  that  a  railroad  company  must 

by  the  fall  of  a  platform,  which  was  daDgerous  by  the  negligence  of 
the  defendant.  The  court  instructed  the  jury  that  *'  a  child  cannot 
bo  treated  to  a  trespasser  or  wrong-doer."  This  was  sustained  on 
appeal.  (1877,  Opinion  by  Aoiniw,  C.  J.)  Hydraulic  Works  Co.  «. 
Orr,  88  Penn.  St,  832. 

In  the  case  of  a  person  who  may  be  deemed  to  be  on  the  premises 
by  gratuitous  license,  injury  sustained  while  moving  about  for  mere 
purposes  of  curiosity  cannot  be  recovered  for,  merely  on  proof  of 
ordinary  defects.  (1876,  Opinion  by  Dbvbub,  J.)  Severy  v.  Nicker- 
Bon,  120  Mass.  806;  S.  C,  21  Am.  R  514. 

A  man  returning  home  from  his  work,  while  walking  along  a  rail- 
road track  where  the  railroad  had  an  exclusive  right  to  the  use  of  its 
track,  was  injured,  ffeldy  that  the  railroad  company  were  not  bound 
to  look  out  for  those,  who  without  any  right  intruded  upon  their 
tracks.  (1874,  Opinion  by  Millbb,  P.  J.)  Matze  v.  N.  T.  Central 
&  H.  R.  R.  R.  Co.,  1  Hun,  417. 

A  man  was  invited  by  the  conductor  of  a  coal  train  to  ride  upon 
the  train  with  a  promise  to  get  him  employment.  There  was  no  pass- 
enger car  but  simply  a  caboose  for  carrying  train  implements  and  the 
railroad  employes.  Through  the  negligence  of  the  railroad  employes 
the  train  was  run  into  by  another  and  the  man  was  injured.  Hdd, 
that  he  could  not  recover  damages  therefor  from  the  railroad  com- 
pany, because  the  facts  did  not  establish  that  he  was  lawfully  upon 
the  train.  (1874,  Opinion  by  Dwioht,  C.)  Eaton  o.  Delaware, 
L.  &  W.  R.  R  Co.,  57  iV.  F.  882. 

A  woman  wished  to  cross  a  railroad  track  at  a  public  crossing,  but 
was  prevented  from  doing  so  by  a  train  of  cars  standing  at  that  point 
She  then  attempted  to  cross  at  another  place  where  there  was  no  pub- 
lic crossing,  and,  in  doing  so,  was  struck  and  injured  by  a  car.  Mdd, 
that  although  she  was  not  rightfully  on  the  track,  yet,  if  the  injury 
might  have  been  avoided  by  the  exercise  of  ordinary  care  and  caution 
by  the  railroad  company,  it  was  liable  for  the  injury.  (1872,  Opinion 
by  Wagker,  J.)  Brown  o.  Hannibal,  &c.  R.  R.  Co.,  50  Mo.  461;  8. 
C,  11  Am.  B.  420. 

A  woman,  going  to  visit  her  son  who  lived  in  a  tenement  house, 
fell  through  a  trap-door  which  had  been  left  open,  and  was  injured. 
MM,  that  in  the  absence  of  evidence  that  the  trap-door  was  left  open 
in  consequence  of  negligence  on  the  part  of  the  landlord,  he  would 
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exercise  the  same  care  that  a  prudent  person  would 
exercise  under  similar  circumstances  ;  that  the  greater 
the  probability  of  danger  the  greater  the  degree  of 
care  required ;  that  the  law  did  not  require  the  rail- 
road company  to  employ  a  flagman  in  the  streets  of  the 
city,  but  that  it  was  always  allowed  to  prove  whether 
there  was  a  flagman  at  a  particular  crossing,  because 
the  presence  of  a  flagman  might  dispense  with  other 
precautions  which  might  otherwise  be  necessary  ;  that 
if  a  bell  was  not  rung  on  crossing  a  street,  it  would 
be  guilty  of  negligence  ;  that  it  is  the  duty  of  a  rail- 
road company  to  provide  a  sufficient  force  to  run  the 
engine  with  ordinary  care  through  the  streets  of  the 
city  ;  that  the  deceased  was  bound  to  exercise  the  care 
and  judgment  which  a  bright  girl  of  fourteen  years  of 
age  ought  to  have  exercised  under  the  circumstances 
of  the  case ;  that  the  father  was  entitled  to  recover  for 
the  loss  of  her  services,  until  she  was  emancipated  by 
law,  and  for  the  loss  of  the  care  and  attention  which 
he  might  reasonably  expect  to  receive  from  her  during 
the  remainder  of  her  life. 

The  jury  rendered  a  verdict  for  the  plaintiff  for 
$4,500,  and  the  defendant  appealed, 

not  be  liable.  (1878,  Opinion  by  Cubtis,  J.)  Kaiser  v.  Hirtb,  80 
Superior  Chwrt  (J.  di  8.)  844. 

A  child,  four  years  and  six  months  of  age,  unobserved  by  its 
mother,  went  to  a  coal  yard  about  a  block  from  its  home,  and  was 
crushed  by  an  elevator  worked  by  steam,  close  to  the  sidewalk  and 
left  unguarded,  ffdd,  that  though  the  child  was  technically  a  tres- 
passer, that  would  not  necessarily  preclude  the  recovery  of  damages. 
(1874,  Opinion  by  Rbtnolds,  J.)  Mullaney  v.  Spence,  15  Ahb.  Pr.  If, 
8.  819. 

A  man  working  upon  land  near  the  Erie  canal  was  injured  by 
earth  and  stone  thrown  out  of  the  canal  by  a  blast.  He  had  no 
knowledge  or  previous  notice  that  the  blast  was  about  to  be  fired. 
Bdd,  that  he  was  not  bound  to  be  on  the  watch  to  avoid  injury  from 
the  blasting.  (1874,  Opinion  by  Folgeb,  J.)  St.  Peter  v.  Denison, 
68  jV.  r.  416. 
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FraThk  Loomis^  for  defendants,  appellants. 

Christopher    Fine^    for   plaintiff,    respondent. — 
Whether  the  defendants  were  guilty  of  negligence 
which  caused,  and  the  deceased  or  her  parents  guilty 
of  negligence  which  contributed  to  the  death  of  the  in- 
testate, were  questions  of  fact  for  the  jury,  and  having 
been  decided  in  favor  of  the  plaintiflF,  the  appellate 
court  will  not  disturb  the  result  (Morrison  t?.    New 
York  Central  &  Hudson  River  R.  R.  Co.,  63  N.  T. 
643 ;  Plopper  v.  Same,  13  Hun^  625;  Weber  n.  Same, 
67  N.  Y.  587 ;  Massoth  ©.  Delaware  &  Hudson  Canal 
Co.,  64  Id.  624,  529,  and  cases  cited  ;  O'Mara  27.  Hud- 
son River  R.   R.  Co.,  38  Id.  445,   448 ;   Gonzales  ^. 
Same,  39  Horn.  Pr.  407,  Court  of  Appeals,  418,  419). 
Contributory  negligence  is  an  affirmative  defense,  and 
must  be  pleaded  and  proved :   the  onus  prohandi  is 
upon  the   defendant  (McQuilken  v.  Central   Pacific 
R.  R.  Co.,  Supreme  Court  of  Cal.,  1875,  1  Reporter^ 
416 ;  Robinson  v.   W.   P.   R.   R.   Co.,   48  Cal.  426 ; 
Weiss  V.  Pennsylvania  R.  R.  Co.,  Supreme  Court  of 
Penn.,  1  Reporter^  59,  opinion  by  Sharswood,  J.  ; 
Hackford  v.  New  York  Central  &  Hudson  River  R.  R. 
Co.  6  Lans.  381,  385,  386  ;    See  able  opinion  of  Cock- 
burn,  C.  J.,  in  Jackson  v.  Metropolitan  R.  Co.,  Feb. 
1877,  Court  of  Appeals — English,  4  Reporter^   496). 
The  evidence  as  to  the  ringing  of  the  bell,  blowing  the 
whistle,  and  absence  of   the  flagman  was   properly 
admitted  (McGrath  v.  New  York  Central  &  Hudson 
River  R.  R.  Co.,  63  N.  T.  522-530).    The  company  is 
liable  for  all  damages  occasioned  by  the  neglect  to  ring 
the  bell  (2  R.  S.  542,  §  61,  6th  Ed.  ;    Cordell  v.  New 
York  Central  &  Hudson  River  R.  R.  Co.,  64  m  Y.  535, 
638  ;  Ren  wick  v.  Same,  36  Id.  132;  O'Mara  v.  Hudson 
River  R.  R.  Co.,  38  Id.  445,  447,  448).  If  a  railroad  com- 
pany have  been  in  the  habit  of  keeping  a  flagman  at  a 
crossing,  his  absence  at  the  time  of  an  accident  is  neg- 
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iigence,  or  evidence  of  negligence  (Ernst  v.  Hadson 
Eiver  R.  R.  Co.,  39  iT.  T.  61).  The  ringing  of  the  bell 
is  not  itself  enough  to  relieve  the  company  from 
liability ;  other  circumstances  are  to  be  considered 
(Cordell  v.  New  York  Central  and  Hudson  River  R.  R. 
Co.,  70  N.  T.  119).  A  question  calling  for  the  opinion 
of  a  witness,  to  a  conclusion  of  fact,  which  it  belongs  to 
the  jury  to  determine,  should  not  be  allowed  (Barker 
t.  Savage,  1  Sweeney^  288).  Facts  must  be  given 
and  described,  and  the  jury  must  judge  and  determine 
(Dewitt  V.  Barley,  9  N.  T.  371,  374-7 ;  Morehouse  «• 
Mathews,  2  Id.  614 ;  Fleming  v.  President  of  the  D. 
&  H.  Co.,  8  Hun,  358 ;  Allen  v.  Stout,  61  N.  T.  668). 
The  evidence  of  experts  is  only  necessary,  and  opin- 
ions, even  of  experts,  can  only  be  received  when  the 
question  at  issue  involves  a  i)eculiar  science  or  skill 
(Swartout  v.  New  York  Central  &  Hudson  River  R.  R. 
Co.,  7  Hun,  671 ;  RoUwagen  v.  RoUwagen,  3  Id.  121 ; 
Swift  V.  Massachusetts  Mutual  life  Insurance  Co.,  Id. 
651 ;  Cleveland  o.  New  Jersey  Steamboat  Co.,  5  Id.  623). 
Even  where  the  testimony  of  exi)erts  may  be  compe- 
tent, their  opinions  can  only  be  asked,  and  their 
answers  can  only  be  received,  as  predicated  upon  a 
snpposable  or  hypothetical  state  of  facts.  The  facts 
must  be  stated  to  them  in  the  presence  of  the  jury 
(Dolz  «.  Morris,  4  N.  T.  W.  Dig.  222,  General  Term, 
First  Department,  1877).  When  evidence  has  been 
improperly  excluded,  if  afterwards  received,  the  error 
is  cured,  and  affords  no  ground  for  a  new  trial  (1  Ora- 
ham  &  W.  on  New  Trials,  265  ;  Park  Bank  v.  Tilton,  16 
Abb.  Pr.  384).  The  refusal  of  the  court  to  permit  a  wit- 
ness to  answer  a  question  is  not  error  unless  it  is  shown 
that  it  is  material  (Pratt  v.  Strong,  3  Abb.  CI.  App. 
Bee,  620).  Judgments  will  not  be  disturbed,  or  new 
tirials  granted  where  substantial  justice  has  been  done, 
and  never  on  formal  grounds  (2  Oraham  &  W.  on  Nev> 
TriaU^  47,  50,  and  oases  cited  ;  Caldwell  v.  New  Jer- 
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sey  Steamboat  Co.,  47  iT.  T.  282  ;  Losee  v.  Buchanan, 
61  Id.  476,  492-3).  The  charge  on  the  subject  of  neg- 
ligence is  most  fully  supported  by  all  the  cases  now 
recognized  as  law  and  by  the  statute  (2  -H.  S.  542,  §  61, 
6th  ed.,  and  cases  cited«  supra).  The  father  is  entitled 
to  services  of  bis  daughter  until  she  is  emancipated 
by  law  (3  R.  8.  569,  §  3,  4  [6th  ed.] ;  O'Mara  v. 
Hudson  R.  R.  Co.,  38  N.  T.  445,  450 ;  Althorf  v.  Wolf, 
2  mU.  345,  affd  in  22  N.  T.  355  ;  Oldfield  v.  New  York 
&  Harlem  R.  R.  Co.,  14  Id.  310, 315-318 ;  Tilley  v.  Hud- 
son River  R.  R.  Co.,  29  Id.  252,  286-288  ;  Mclntyre  v. 
New  York  Central  &  Hudson  River  R.  R.  Co.,  39  Id. 
289, 290,  295).  If  the  charge  as  a  whole  conveys  to  the 
jury  the  correct  rule  of  law  upon  a  question,  the  judg- 
ment will  not  be  reversed  (Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  i\^.  Y.  282  ;  Losee  v.  Buchanan,  61  Id. 
476,  492,  493).  Where  the  general  charge  of  the  court 
is  sufficient,  it  is  not  error  to  refuse  to  charge  special 
instructions  (Hanall  v.  State,  6  Reporter^  571,  Court  of 
Appeals  of  Texas,  June,  1878 ;  Johnson  v.  Comstock, 
14  Hun^  243 ;  Continental  Improvement  Co.  t).  Stead,  6 
N.  Y.  Weekly  Dig.  585,  U.  S.  Supreme  Court,  1877 ; 
Buyers  v.  Patterson,  3  N.  Y.  Weekly  Dig.  46,  Su- 
preme Court,  Pennsylvania,  May,  1876).  It  is  not  er- 
ror for  the  court  to  decline  to  charge  in  the  words  of 
counsel,  a  proposition  already  charged  by  it  in  sub- 
stance (Spencer  v.  Humiston,  9  Hun^  71,  72).  la 
order  to  predicate  error  in  the  charge  or  ruling  of  a 
judge,  the  point  in  controversy  must  be  distinctly- 
presented  to  the  mind  of  the  judge,  and  a  decision 
made  thereon  (Wooster  v.  Sage,  67  N.  Y.  72  ;  Indian- 
apolis &  St.  Louis  R.  R.  Co.  v.  Horst,  3  N.  Y.  Weekly 
Dig.,  519,  U.  S.  Supreme  Court,  1876.) 

Daly,  Ch.  J. — ^The  motion  for  a  nonsuit  was  prop- 
erly denied.  There  was  sufficient  proof  of  negligence 
on  the  part  of  the  defendants'  employees,  and  the 
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question  of  co-operative  negligence  on  the  part  of  the 
girl  was,  upon  the  testimony,  a  question  of  fact  for 
the  jury.  For  all  that  appears  in  the  evidence,  the 
girl  may,  before  she  attempted  to  cross  the  street,  have 
looked  in  either  direction  to  see  if  there  were  approach- 
ing cars ;  and  the  approach  of  the  engine  was  so  rapid 
and  at  such  an  unusual  rate  of  speed,  according  to  the 
testimony  of  the  plaintiffs  witnesses,  that  it  may  well 
be  that,  notwithstanding  the  exercise  of  due  care  and 
cantion  on  her  part  before  crossing,  the  engine  came 
oat  of  the  yard  so  suddenly  and  at  a  speed  so  rapid, 
that  it  was  impossible  for  her  to  avoid  the  danger.  At 
all  events,  the  testimony  does  not  show  such  a  state  of 
facts  as  would  justify  us  saying,  as  a  conclusion  of  law, 
that  there  was  co-operating  negligence  on  her  part. 
The  question,  therefore,  was  one  for  the  jury,  and  their 
finding  upon  it  is  conclusive. 

None  of  the  exceptions  to  the  admission  or  exclusion 
of  testimony  were  well  taken.  The  question  put  to 
the  witness  McCormick  was  not  calling  for  an  opinion, 
bnt  for  a  fact.  It  was,  in  substance,  asking  him 
whether  he  saw  the  engine  sufficiently  to  see  whether 
the  bell  was  ringing  or  not.  The  questions,  whether 
he  saw  any  flagman  there  when  the  girl  was  knocked 
down,  or  after  she  was  kiUed,  were  proper,  for  the  fact 
of  the  presence  or  absence  of  the  flagman  may  be 
shown.  Such  a  question  does  not  come  within  the 
ruling  of  the  case  of  Anderson  v.  Rome,  &c.  B.  R. 
Co.,  54  N.  T.  334,  on  which  the  appellants  rely.  The 
questions  to  the  same  witness,  whether,  from  a  certain 
position,  the  interior  of  the  yard  can  be  seen  so  as  to 
observe  the  first  northern  track,  was  not  calling  for  an 
opinion,  but  for  a  fact.  What  was  said,  in  respect  to 
moving  the  engine  four  or  five  inches,  to  get  the  body 
of  the  child  from  under  it,  amounted  to  nothing  more 
than  the  man  in  charge  of  the  engine  saying  that  he 
could  not  move  it ;  which,  it  apx)eared  from  his  own 
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testimony  afterwards,  was  owing  to  the  state  of  ner- 
vous excitement  he  was  in,  in  conseqaence  of  the  kill- 
ing of  the  girl ;  and  the  engine  was  moved  by  another 
employee  who  was  npon  it,  to  enable  the  i)ollceman  to 
get  the  body  out.  This  testimony  could  have  had  no 
bearing  detrimental  to  the  defendants,  and  constitutes 
no  ground  for  granting  a  new  trial. 

The  same  witness  was  asked  if  he  was  in  a  position 
where,  if  a  bell  had  been  rung,  he  could  have  heard  it, 
and  he  answered  that  he  was.  This  also  was  testifying 
to  a  fact  and  not  to  an  opinion.  He  was  sitting  in  the 
window  of  a  house  at  the  southeast  comer  of  the  Tenth 
avenue  and  Thirty-first  street  with  his  head  out  of  the 
window.  He  saw  the  train  in  motion  before  the  girl 
was  killed,  and  saw  it  pass  the  Tenth  avenue.  He 
testified  that  his  hearing  was  good,  and  a  subsequent 
witness  testified  that  the  ringing  of  a  bell  of  a  locomotive 
could  be  heard  for  three  or  four  blocks.  It  is  insisted 
that  it  was  for  the  jury  and  not  for  the  witness  to  judge 
whether  he  could,  from  the  position  he  occupied,  hear 
the  bell.  It  was  for  the  jury  to  determine  whether  the 
bell  was  rung  or  not ;  but  as  to  the  witness's  faculty  of 
hearing,  he  knew  better  than  the  jury  could  possibly 
know,  how  far  he  could  hear  the  ringing  of  the  bell  of 
a  locomotive.  He  knew  that  at  a  certain  distance  from 
a  locomotive  which  he  saw  passing,  that  he  could  hear 
the  ringing  of  its  bell,  and  could  swear  to  that  as  a  fact. 
It  was  not  testifying  that  he  must  have  heard  it, 
if  it  were  rung ;  but  simply  as  to  his  ability  to  hear  the 
ringing  of  such  a  bell  at  a  given  distance ;  which  was 
testimony  to  go  to  the  jury  for  what  it  was  worth.  It 
is  often  difficult  to  determine  the  line  of  demarcation 
which  separates  the  expression  of  an  opinion  from  the 
statement  of  a  fact,  and  this,  in  my  judgment,  was  the 
statement  of  a  fact. 

The  witness  Kieman  saw  the  train  strike  the  girl. 
He  was  asked  if  any  whistle  was  blown.     This  was  a 
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proper  inquiry  (Ernst  v.  Hudson  River  R.  R.  Co.,  39 
N.  T.  66).  His  answer  was  that  he  could  not  say 
whether  or  not. 

As  I  have  before  stated,  the  presence  or  absence 
of  a  flagman  at  the  time  of  the  accident,  was  a  part  of 
the  res  gestce,  as  bearing  upon  the  degree  of  care  or 
cantion  with  which  a  railroad  runs  its  trains,  as  was 
held  in  McGrath  v.  New  York  Central  R.  R.  Co.,  63 
iY.  r.  525,  626,  527,  and  Beisiegel  v.  Same,  40  iT.  T. 
9;  and  if  the  presence  or  absence  of  a  flagman  may  be 
shown  as  bearing  upon  the  question  of  negligence,  I 
see  no  objection  to  showing  that  it  had  been  the  habit 
of  the  railroad  to  have  a  flagman  at  that  place,  as  tend- 
ing to  show  negligence,  by  the  omission  to  have  one  on 
this  particular  occasion,  when  the  train  started  (See 
the  remarks  of  Woodruff,  J.,  in  Ernst  v.  Hudson 
River  R.  R.  Co.,  39  iV;  T.  66,  67). 

The  evidence,  however,  did  not  amount  to  this ;  it 
was  that  the  witness  had  seen  a  flagman  there,  but  was 
not  positively  sure  that  he  had  seen  one  at  that  very 
point.  In  McGrath  v.  New  York  Central  R.  R.  Co., 
69  iV.  Y.  468,  the  defendant  was  allowed  to  show  that 
the  railroad  had  kept  a  flagman  at  the  crossing,  but 
that  he  was  not  there  at  the  time  of  the  accident.  The 
judge,  in  charging  the  jury,  said  that  the  only  perti- 
nence of  that  evidence  was  upon  the  point  whether  the 
plaintiff  paid  that  attention  he  should  have  paid  in 
approaching  the  crossing;  and  the  court  of  appeals 
held  that  this  was  error,  as  it  was  admitting  the  evi- 
dence upon  the  theory  that  the  plaintiflF  was  entitled  to 
construe  the  absence  of  the  flagman  from  his  customary 
place  as  an  indication  that  no  train  was  approaching, 
and  was  excused  from  exercising  that  degree  of  vigi- 
lance in  looking  up  and  down  the  track  to  discover 
what  otherwise  would  be  required  of  him.  But  when 
the  case  came  again  before  the  court  of  appeals,  in  63 
N.  T.  622,  it  was  distinctly  held,  that  proof  of  the 
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absence  of  a  flagman  might  be  received  as  one  of  the 
circumstances  proper  to  be  proved  as  bearing  upon  the 
question  of  the  defendant's  negligence,  and  they  re- 
versed the  judgment  because  this  evidence  was  ex- 
cluded. There  is  au  obvious  distinction  between  al- 
lowing such  evidence  to  show  negligence  on  the  part  of 
the  plaintiff,  and  receiving  it  only  as  evidence  pertinent 
to  show  the  absence  of  co-operative  negligence.  If  the 
absence  of  a  flagman  may  be  shown  as  bearing  upon 
the  degree  of  care  or  caution  with  which  a  railroad 
runs  its  trains,  then,  certainly,  evidence  that  it  had 
bieen  the  habit  of  the  railroad  to  have  a  flagman  at  the 
place  where  the  accident  occurred,  was  evidence  of  the 
same  general  character.  Such,  at  least,  is  my  con- 
struction of  these  two  decisions  in  the  case  cited  ;  and, 
as  I  understand  the  views  of  the  court  upon  the  second 
appeal,  it  is  not  error  to  receive  evidence  that  the  rail- 
road had  been  in  the  habit  of  having  a  flagman  at  the 
spot  where  the  accident  happened.  Both  decisions 
amount  to  about  this :  that  whilst  it  may  have  been 
the  habit  to  have  a  flagman  at  the  crossing,  and  that 
may  be  shown  as  bearing  on  the  defendant's  negligence, 
yet  the  want  of  one  would  not  excuse  a  person  crossing 
the  road,  without  looking  to  see  whether  a  train  was 
approaching. 

I  fail  to  see  what  objection  there  was  to  allowing 
the  question  as  to  how  many  switches  there  were  be- 
tween Thirtieth  and  Thirty-first  streets,  for  the  jury 
were  entitled  to  know  everything  descriptive  of  the 
particular  locality  where  the  accident  happened.  Sev- 
eral questions  were  put  by  the  defendant  and  excluded  ; 
the  object  of  which,  as  disclosed  in  a  subsequent  offer, 
and  by  the  questions  themselves,  was  to  show  that  the 
employee,  Baird,  who  was  in  charge  of  the  engine^ 
was  known  to  the  defendant's  superintendent  of  ma- 
chinery, who  had  reinstated  Baird,  to  be  a  faithful  and 
competent  man  to  act  as  fireman  on  an  engine,  or  mind 
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it  in  the  absence  of  the  engineer,  and  was  faithf al  in 
the  discharge  of  his  duty.  No  authority  is  cited  to 
show  that  the  defendant  had  a  right  to  give  such  evi- 
dence as  this ;  and  no  satisfactory  reason  was  stated 
upon  the  argument  why  it  should  have  been  allowed. 
AH  that  had  previously  appeared  was,  that  Baird  had 
been  suspended,  and  this  superintendent,  who  was  the 
one  who  had  suspended  him,  testified  that  he  rein- 
stated him,  because  he  found  that  he  was  not  to  blame 
in  the  matter  for  which  he  was  suspended.  The  court 
said  that  the  defendant  might  give  the  evidence  offered 
at  folio  305,  if  the  object  of  it  was  to  show  that  it  was 
impossible  to  stop  the  train  in  time  to  prevent  the 
accident.  But  the  counsel  said  that  that  was  not  the 
object  in  offering  it,  but  as  bearing  upon  the  point  as  to 
where  the  train  came  to  a  stop  ;  upon  which  the  court 
excluded  it.  As  the  train  passed  over  the  girl,  I  do  not 
see  the  materiality  of  this  evidence  ;  or  if  the  point 
where  the  train  came  to  a  stop  was  material,  tl^en  the 
objection  to  the  question  was,  that  the  conditions  as- 
sumed in  it  had  not  been  proved.  The  defendants, 
moreover,  afterwards  gave  evidence  in  accordance  with 
the  testimony,  to  show  within  what  space  the  train 
would  stop.  [Some  remarks  in  reference  to  certain 
requests  of  defendant  to  charge,  are  here  omitted.] 

The  third  proposition  was  that  the  girl,  who  was  a 
minor,  wa«  to  be  held  to  the  exercise  of  the  same  care 
and  prudence  as  an  adult.  The  judge  charged  that  the 
deceased  was  a  bright  girl  of  fourteen,  and  that  the 
jury  were  to  exact  of  her  the  care  and  judgment  which 
a  bright  girl  of  fourteen  years  of  age  ought  to  have 
exercised  under  the  circumstances  of  the  case  ;  to  which 
the  defendant  excepted.  He  also  charged  absolutely 
that  she  ought  to  have  looked  before  she  went  upon 
the  track.  I  think,  as  applicable  to  the  facts  of  this 
case,  that  the  rule  which  the  judge  laid  down  was  cor- 
rect, and  that  the  defendant  was  not  entitled  to  have 


128  ABBOTT'S    NEW   CASES. 

Casey  v.  N.  Y.  Central,  &c.  R  R.  Co. 

— — ■ ■ ■  — — "" — ■ 

the  jury  instrncted  that  sho  was  to  be  held  to  the  ex- 
ercise of  the  same  care  and  prudence  as  an  adult.  I 
am  aware  of  the  decision  in  the  case  of  Honegsberger  z. 
The  Second  Avenue  R.  R.,  2  Abb.  Dec.  Court  of  Ap- 
peals^ 378.  The  reversal  in  the  case  was  for  what  was 
held  to  be  error  in  my  own  charge  in  saying,  in  respect 
to  co-operating  negligence  on  the  part  of  a  minor  who 
was  run  over  in  the  public  thoroughfare  by  a  street 
car,  that  a  child  sui  generis  is  held  only  to  the  exercise 
of  the  caution  and  discretion  which  children  of  his  age 
are  presumed  to  be  capable,  and  not  to  the  degree  of 
caution,  foresight  and  discretion  that  would  be  exacted 
from  an  adult. 

It  would  not  therefore  be  becoming  in  me  to  express 
my  opinion  of  the  soundness  of  a  decision  declaring  my 
own  ruling  to  have  been  error ;  but  I  may  with  pro- 
priety refer  to  subsequent  cases  in  the  court  of  appeals 
in  which  the  law  is  declared  to  be  as  I  stated  it  and  not 
as  it  was  expounded  in  Honegsberger  v.  The  Second 
Avenue  R.  R.  supra.  Thus  in  O'  Mara  v.  Hudson  River 
R.  R.  Co.,  38  N.  T.  447,  where  the  question  was  one  of 
contributory  negligence.  Chief  Justice  Hunt,  in 
delivering  the  opinion  of  the  court  says:  *'The  old, 
the  lame  and  the  infirm  are  entitled  to  the  use  of  the 
streets,  and  more  care  must  be  exercised  toward  them 
by  engineers  than  toward  those  who  have  better  powers 
of  motion.  The  young  are  entitled  to  the  same  rights, 
and  cannot  be  required  to  exercise  as  great  foresight 
and  vigilance  as  those  of  maturer  years."  In  Mowrey  v. 
Central  City  R.  R.,  51  N.  T.  667,  Justice  Johnson  said 
that  the  young  are  entitled  to  have  their  condition  and 
ability,  mental  and  physical,  considered  in  diminution 
of  the  degree  of  care  exacted  of  them  ;  that  no  greater 
degree  of  care  was  required  than  the  capacity  of  the  per- 
son would  allow  him  to  exert.  In  Reynolds  %.  N.  Y. 
Central,  &c.  R.  R.  Co.,  58  N.  Y.  252,  Justice  Andrews, 
in  delivering  the  opinion  of  the  court  says,  that  ^'  the 
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law  discrimiiiates  between  children  and  adults j  the  fee- 
ble and  the  strong,  and  only  requires  of  each  the  exer- 
cise of  that  degree  of  care  to  be  reasonably  expected  in 
view  of  his  age  and  condition ;"  and  the  same  judge  in 
delivering  the  opinion  of  the  court  in  McGovern  v.  N.  Y. 
Central,  &c.  R.  R.  Co.,  67  iV.  T.  421,  upon  the  question 
of  contributory  negligence  says,  that  it  "is  not  to  be 
appUed  inflexibly,  and  in  all  cases,  without  regard  to 
age  or  other  circumstances.  The  law  is  not  so  unreason- 
able as  to  expect  or  require  the  same  maturity  of  judg- 
ment, or  the  same  degree  of  care  or  circumspection  in  a 
child  of  tender  years  as  in  an  adult."  These  views  are 
directly  opposite  to  what  Judge  Hogeboom  declared 
and  the  court  decided  to  be  the  law  in  Honegsberger  v. 
Second  Avenue  R.  R.,  supra.  In  delivering  the  opinion 
of  the  court  he  said  that  in  applying  the  rule  that  ex- 
acts that  degree  of  care  which  a  person  of  ordinary 
pmdence  would  exercise  in  the  situation  supposed,  the 
law  makes  tio  discrimination  on  account  of  age  ;  that 
it  applies  to  all  persons  without  exception.  The  better 
course,  therefore,  was  the  one  which  the  judge,  at  the 
trial,  adopted ;  to  lay  down  the  rule  as  stated  in  the  subse- 
quent cases  by  the  judge  referred  to,  and  not  as  the  law 
was  expounded  in  Honegsberger  n.  Second  Avenue  R.  R. 

The  sixth  and  seventh  requests  were  that  the 
defendants  were  not  bound  to  give  any  notice  of  the 
approach  of  the  engine  by  the  ringing  of  the  bell,  or 
the  blowing  of  a  whistle ;  in  respect  to  which,  it  is 
sufficient  to  say,  upon  the  authority  of  the  cases  cited, 
that  they  were.  There  were  other  exceptions  to  the 
charge^  but  as  they  were  not  argued,  and  are  not 
referred  to  in  the  defendant's  points,  I  shall  assume 
that  they  are  not  relied  on. 

The  judgment  should  be  affirmed. 

Vak  Brunt  and  Larremorb,  JJ.,  concurred. 

In  Hagoertt  «.  The  Bbookltx  Citt  aiyd  Newtown  Railroad 

Co.,  decided  in  the  iV.  F.   Chmmismn  of  AppedU^  8eptemi>er^  1874, 
Vou  VI.— 9 
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which  has  not  been  reported, — it  was  held^  1.  That  in  calling  for  the 
opinions  of  witnesses,  the  advantage  of  a  hypothetical  question 
including  the  substance  of  the  whole  testimony,  should  only  be  sac- 
rificed where  circumstancees  plainly  call  for  it. 

2.  That  a  question  which  limits  the  opinion  of  a  witness  to 
information  deriyed  from  personal  knowledge  of  the  occurrence 
itself,  without  any  reference  to  means  of  knowledge  derived  from 
other  sources,  is  objectionable,  unless  foundation  has  been  laid  for 
it  by  preliminary  questions,  tending  to  show  his  personal  knowledge 
to  be  a  sufficient  qualification. 

8.  Where  an  appellant  asks  to  have  a  judgment  reversed  on  the 
ground  of  the  exclusion  of  evidence,  and  his  exception  to  the  rejec- 
tion of  it  is  a  general  one,  he  must  Ahow  affirmatively  that  there  is  no 
grood  ground  either  in  matter  or  form  for  the  action  of  the  judge. 
,4.  That  the  court  may  take  judicial  notice  of  the  fact  that  in  a 
large  city  where  two  city  railroad  tracks  are  laid  down  in  a  long 
avenue  requiring  nearly  an  hour  to  traverse  it,  that  the  crossings 
where  the  cars  stop  to  take  on  passengers  are  much  frequented  even 
though  the  street,  considered  as  a  whole,  may  not  be. 

This  case  was  an  appeal  by  the  defendant,  from  a  judgment  of 
the  general  term  of  the  supreme  court  of  the  second  department, 
affirming  a  judgment  for  the  plaintiff  entered  on  the  report  of  a 
referee. 

The  action  was  brought  by  James  Haggerty,  an  infant,  by  his 
guardian,  against  the  Brooklyn  City  and  Newtown  Railroad  Co., 
to  recover  damages  for  an  injury  sustained  by  the  plaintiff  from  a 
collision  with  a  car  under  the  management  of  the  defendant,  by 
which  the  foot  of  the  plaintiff  was  injured. 

The  issues  in  the  cause  were  referred  to  a  referee. 

At  the  trial  it  appeared  that  the  defendant  was  running  cars  on 
two  tracks,  laid  in  De  Ealb  avenue,  Brooklyn,  which  crosses  Ray- 
mond street. 

When  the  accident  occurred  (January  20,  1870),  there  was  a  car 
going  up  the  avenue  toward  the  east,  and  one  coming  down  towards 
the  west  There  is  a  steep  grade  at  this  point.  The  plaintiff,  a  lad 
about  eight  years  of  age,  was  on  the  southwest  corner  of  the  street 
and  avenue,  and  wait-ed  until  the  car  going  up  had  passed.  He 
then  ran  quickly  across  the  street  in  the  rear  of  that  car,  and  close  to 
it,  and  was  knocked  down  by  the  horses  of  the  down  car.  He  was 
run  over  by  the  front  wheel  of  that  car,  his  foot  being  so  much 
injured  as  to  render  amputation  necessary.  The  car  was  stopped 
before  the  hind  wheel  ran  over  the  plaintiff,  the  distance  between 
the  wheels  being  about  four  feet. 
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The  op  and  down  town  cans  were  ran  in  rach  a  manner  aa  to 
meet  at  the  crossing. 

The  testimony  as  to  speed  of  the  down  car  was  conflicting,  some 
of  the  witnesses  testifying  that  it  was  going  at  the  rate  of  a  mile  in 
fiTc  mintites,  and  others  at  the  rate  of  a  mile  in  from  eight  to  ten 
minutes. 

In  the  Goorse  of  the  trial,  the  defendants  called  as  a  witness 
Frederick  Williams^  who  was  conductor  on  the  up  car  at  the  time  of  the 
accident,  and  who  witnessed  it.  After  his  examination  as  to  the 
details  of  the  occurrence,  he  was  asked  the  following  questions  :  '*  In 
yoar  opinion,  after  having  seen  this  accident,  could  anything  have 
I  been  done  by  the  conductor  of  the  down  car,  to  prevent  the  plaintiff 
being  knocked  down  ?^'  An  objection  to  this  question  was  sustained 
under  exception. 

Frederick  0.  Creighton,  who  was  a  passenger  on  the  down  car, 
▼as  called  as  a  witness.  After  giving  his  version  of  the  facts  he 
▼tt  asked  :  *'  Having  seen  the  whole  of  this  occurrence,  please  state 
whether,  in  your  opinion,  any  effort,  care,  or  foresight  on  the  part  of 
the  driver  could  have  prevented  this  accident  ?"  This  question  was 
excluded  nnder  exception.  Jas.  T.  Wardrop,  another  witness,  was 
asked,  under  like  circumstances,  as  follows:  *^ Could  the  driver 
have  prevented  the  boy  from  being  run  over  ?"  This  question  was 
in  the  same  manner  excluded. 

The  referee  found  that  the  plaintiff  was  free  from  negligence,  and 
that  the  defendant  was  negligent  in  several  particulars,  and  as  a 
conclusion  of  law,  that  the  plaintiff  was  entitled  to  recover  $8,000 
damages.  Some  of  his  findings  wore  objected  to,  as  unsustained  by 
evidence.    These  are  discussed  in  the  opinion. 

The  judgment  entered  on  the  report  of  the  referee  having  been 
affirmed  at  general  term,  the  defendant  appeals  to  this  court. 

AmoM  J.  Parker^  for  appellant. 

l^aOionid  O.  Moak,  for  respondent. 

DwiGHT,  C.  J. — The  exceptions  to  the  evidence  discussed  on  the 
argument  are  not  well  taken.  The  questions  in  each  case  called  for 
the  opinion  of  the  witness,  without  laying  any  foundation  for  that 
opinion.  They  were  excluded  by  the  referee,  and  a  general  exception 
taken.  It  is  said  that  the  questions  called  for  matter  of  fact,  rather 
than  an  opinion.  To  sustain  this  view,  Sloan  v.  New  York  Central  R.' 
R.  Co.,  45  j?r.  71  125,  is  cited.  In  that  case,  the  plaintiff  had  received 
serious  injury,  and  a  question  was  put  to  her  female  attendant,  how 
^  the  plaintiff  helped  herself,  and  at  what  point  she  required  assist- 
ance to  do  what  was  necessary  to  be  done.    This  was  decided  to  be  a 
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matter  of  fact.  It  is,  however,  a  very  different  question  from  those 
put  in  the  present  case,  where  after  the  facts  of  the  occurrence  bad 
been  detailed,  each  witness  was  asked  in  substance,  whether  either 
the  driver  or  the  conductor  of  the  down  car  could  by  any  effort,  care, 
or  foresight,  have  prevented  the  pla^^tiff  from  being  knocked  down. 
No  one  could  answer  this  question  except  one  acquainted  with  the 
business  of  driving  and  managing  horse  cars,  and  who  could  take 
into  account  the  effect  of  the  action  of  the  brake  upon  a  car  going  at 
a  rapid  speed,  the  kind  of  brake  used,  and  other  circumstances  which 
might  be  readily  suggested  (Mott  v.  Hudson  River  R.  R.  Co.,  8  Bom. 
845). 

Assuming  that  the  question  called  for  an  opinion,  it  is  said  on  the 
part  of  the  defendant,  that  as  the  objection  was  general,  it  must  he 
supposed  that  it  was  addressed  to  the  nature  of  the  question  put, 
rather  than  to  the  competency  of  the  witness  to  speak,  and  therefore 
it  must  be  assumed  that  the  witness  was  an  expert.  On  this  point 
reference  is  made  to  Hoxie  o.  Allen,  88  N.  T.  175.  In  that  case,  the 
action  was  brougiit  to  recover  the  value  of  the  plaintiff ^s  services 
in  procuring  the  release,  at  Washington,  of  a  steamship  condemned 
for  violation  of  the  revenue  laws.  One  Collins  was  called  as  a  witness, 
who  testified  that  he  had  been  at  Washington  with  respect  to  getting 
through  claims  against  the  government,  and  that  he  had  had  business 
there  with  the  departments.  He  was  then  asked:  ''From  that  knowl- 
edge, and  from  the  statement  of  Mr.  Hoxie  tis  to  his  services,  what  do 
you  think  of  the  value  of  the  services  as  described  ?*'  The  question  was 
allowed  under  exception.  It  was  held  that  this  allowance  was  no 
ground  for  reversal,  as  the  objection  being  general,  must  be  supposed 
to  have  been  taken  to  the  competency  of  the  evidence,  rather  than  of 
the  witness.  The  case  also  decides  that  the  question  itself  was  com- 
petent, as  that  under  the  ruling  was  sufficiently  objected  to. 

Following  the  doctrine  of  that  case,  it  is  to  be  considered  whether 
the  question  put  in  the  the  cose  at  bar  is  in  its  own  nature  a  proper 
one.  It  is  quite  different  from  that  offered  in  Hoxie  9.  Allen.  In 
that  case,  there  was  in  substance  the  hypothetical  question  regularly 
put  to  ex|)crts,  since  it  proceeded  on  the  general  experience  of 
Collins,  and  U|K>n  the  effect  of  the  other  testimony  in  the  cause.  The 
question  now  to  \)C  considered,  in  the  form  put  to  the  conductor  of 
tlie  up  car,  was  tliis:— **  In  your  opinion,  after  having  seen  this  acci- 
dent, could  anything  have  been  done  by  the  conductor  of  the  down 
car  to  prevent  the  plaintiff  being  knocked  down  ?" 

The  objection  to  this  question  is,  that  it  calls  for  an  opinion, 
derived  not  from  the  testimony  in  the  cause,  or  even  from  the  general 
knowledge  of  the  witness,  but  rather  from  that  derived  from  the  in- 
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formatioa  gained  at  the  very  moment  of  the  occurrence  in  contro- 
Teray.  If  sach  questions  as  these  are  sanctioned,  and  are  addressed 
to  witnesses  who  are  present  on  occasions  where  the  facts  themselves 
are  contested,  the  time  of  the  jury  will  be  spent  to  little  advantage  in 
weighing  the  opinions  of  witnesses,  whose  judgment  is  likely  to  bo 
biased  by  their  own  impressions  as  to  the  facts,  and  with  no  means 
supplied  to  them  by  the  testimony  of  other  witnesses  for  correcting 
their  errors.  The  question  was  limited  to  the  knowledge  derived 
from  the  occurrence.  He  might  have  known,  from  other  sources, 
that  the  brake  was  out  of  order,  or  the  driver  incompetent,  and  yet, 
under  the  question,  have  given  his  opinion  solely  upon  the  facts 
present  to  his  mind  at  the  time  of  the  injury. 

In  Peoples.  Lake,  12i\r.  T.  863,  Hand,  J.,  expresses  the  opinion 
that  a  medical  man  who  has  had  sufficient  previous  opportunity  by  his 
observation  to  become  acquainted  with  the  habits,  &c.,  of  a  person 
accused  of  crime,  may  give  an  opinion  as  to  his  sanity.  This  dictum, 
however,  would  not  embrace  such  a  case  as  the  present,  where  the  op- 
portonitiesfor  knowledge  called  for  by  the  question  were  slight  and  in- 
sufficient. The  advantage  of  a  hypothetical  question,  including  the 
sabstance  of  the  whole  testimony,  is  so  great,  that  it  should  only  be 
sacrificed  where  circumstances  plainly  call  for  it  (Sills  i^.  Brown,  0  O. 
*  P.  601;  1  Qreenleaf  on  Evidence,  §  440;  People  c.  Lake,  12  N,  71 
358;  Commonwealth  o.  Rogers,  7  Metedlf,  505;  \  M.  db  Bob,  75). 
There  is  no  solid  reason  for  extending  the  rules  applied  in  this  branch 
of  the  law.  The  testimony  of  experts,  though  often  necessary,  and  of 
high  value,  requires  to  be  attended  with  proper  safeguards.  Only 
mischief  would  be  produced  by  permitting  their  opinions  to  go  to 
K  juiy,  unless  they  were  formed  after  competent  knowledge,  and  with 
all  due  freedom  from  circumstances  occasioning  bias  or  prejudice 
(Sanchez  «.  People,  22  N,  Y,  154).  In  this  case,  it  is  said  that  the 
mle  of  evidence  as  to  experts  is  already  sufficiently  liberal,  in  per- 
mitting witnesses  skilled  in  the  diseases  of  the  mind  to  give  opinions 
based  on  an  adequate  knowledge  of  the  case. 

It  may  be  added,  that  the  question  was  leading,  and  objectionable 
for  that  reason.  When  an  appellant  asks  to  have  a  judgment 
reversed  on  the  ground  of  the  exclusion  of  evidence,  and  his  exception 
to  the  rejection  of  it  is  a  general  one,  he  is  bound  to  show  affirm- 
^vely,  that  there  is  no  good  ground  either  in  matter  or  form  for  the 
action  of  the  judge  (See  Van  Amringe  i^.  Bamett,  8  Bosto,  857). 

The  question  put  to  the  passenger,  Creighton,  was  still  more  objec- 
tionable. It  was  in  this  form  :  *'  Having  seen  the  whole  of  this  occur- 
rence, please  state  whether,  in  your  opinion,  any  effort,  care  or  foresight 
on  the  part  of  the  driver  could  have  prevented  this  accident  ?''    It  still 
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more  plainly  limits  the  opinion  of  the  witness  to  the  infonnation 
derived  by  him  from  the  accident  itself,  without  any  reference  to 
means  of  knowledge  derived  from  other  sources.  The  question  pat  to 
Wardrop  was  not  so  objectionable  in  form.  It  does  not  appear,  how- 
ever, that  the  attention  of  the  court  was  called  to  any.  distinction 
between  them,  and  it  was  clearly  leading. 

This  discussion  has  proceeded  upon  the  concession  that  the  case  at 
bar  is  governed  by  Hozie  i^.  Allen,  wpra.  It  may  well  be  doubted 
whether  the  principle  in  that  case  is  applicable.  There  was  some  evi- 
dence that  Collins  had  experience  to  enable  him  to  testify  as  an  ex- 
pert. The  objection  was  made  in  the  same  form  to  the  testimony  of 
one  Briggs,  whose  capacity  to  testify  as  an  expert  was  beyond  ques- 
tion. The  court  on  consideration  of  all  the  circumstances  held  that 
the  objection  must  be  regarded  as  having  been  made  to  the  character 
of  the  question  rather  than  to  the  competency.  Where,  as  in  the 
present  case,  there  is  no  evidence  that  the  party  has  any  experience 
to  qualify  him  to  give  an  opinion,  the  question  becomes  objectionable 
in  its  own  nature,  as  no  foundation  of  any  kind  is  laid  for  the  intro- 
duction of  the  testimony.  It  is  not  that  there  is  an  irregularity  in 
form  or  a  vice  in  substance,  but  rather  that  the  question  cannot  be 
asked  of  the  witness  at  all,  without  preliminary  questions  tending  to 
show  his  right  to  speak.  The  very  question  that  C€dls  for  his  opinion 
assumes  that  his  opinion  is  competent  evidence.  This  cannot  be, 
without  some  evidence  that  the  question  may  rightly  be  put  to  him. 
We  are  asked  here  to  reverse  a  judgment  for  an  exclusion  of  evidence, 
which,  if  introduced,  would  have  been  wholly  without  value.  We  do 
no  hardship  by  refusing  to  listen  to  the  application,  as  the  defendant 
could  readily  have  asked  the  preliminary  questions,  under  a  perfectly 
well  settled  practice,  which,  if  properly  answered,  would  have  justi- 
fied the  witnesses  in  testifying  as  ex{>erts. 

The  defendant  also  objects  to  some  findings  of  the  referee  as  un- 
supported by  evidence.  One  finding  is,  that  ''Raymond  street  at  the 
crossing  qf  De  Ealb  avenue  is  a  frequented  and  much  traveled  street.^ 
There  is  no  direct  evidence  on  this  point.  It  may,  however,  be  in- 
ferred from  the  fact  that  there  are  two  tracks  laid  along  De  Ealb 
avenue.  The  testimony  goes  to  show  that  these  cars  are  crowded. 
The  crossings  are,  of  course,  likely  to  be  much  resorted  to  by  persons 
about  to  take  the  cars,  particularly  in  a  large  city  Uke  Brooklyn. 
The  court  may  take  judicial  notice  of  the  fact  that  in  a  large  city 
where  two  city  railroad  tracks  are  laid  down  in  a  long  avenue,  requir- 
ing at  least  forty-six  minutes  to  traverse  it,  that  the  crossings  where 
the  cars  stop  to  take  on  passengers  are  much  freqtfented,  even  though 
the  street  may  not  be,  considered  as  a  whole,  since  a  considerable 
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portion  of  the  tiayel  of  the  entire  street,  as  well  as  a  part  of  that  on 
the  avenue,  converges  at  that  point.  It  may  be  added  that  the  find- 
ing in  itself  appears  to  be  immaterial. 

[Some  remarks  on  a  conflict  of  evidence  on  another  point  are 
omitted.] 

The  judgment  should  be  aflSimed. 

All  the  judges  concurred. 


BRYON  v.  DURRIE. 

-BT.  T.  Supreme  Court,  First  Department;  Oenerdl 

Term,  October,  1878. 

DiSCOimNXTANCB  OF  ACTIOKS. — ^EXTRA  AlLOWANCBS  UNDER  SBCTIONS 

808,  809  OP  Code  of  Pbocbdube. — ^Attorney's  Fees. — Appeal. 

The  court  is  authorized  to  prescribe  the  terms  upon  which  an  action 
shall  be  discontinued,  \Chere  the  compensation  of  an  attorney  is 
involved. 
^^  imposing  of  terms  upon  which  an  action  may  be  discontinued, 
Aod  the  relation  of  the  attorney  to  the  controversy  terminate, 
Evolves  the  exercise  of  discretion,  and  should  not  be  reversed  by 
^^^  appellate  court,  unless  the  facts  show  a  clear  abuse  of  such 
*«cretion. 
■»o  entitle  a  party  to  the  full  amount  of  $60,  allowed  by  section  308 
of  the  Code  of  Procedure,  it  is  necessary  that  a  judgment  should  be 
rendered  in  the  action.* 

^  Action  is  discontinued  before  the  entry  of  judgment,  only  $30 
^^^  oe  cUumed  under  section  308  of  the  Code  of  Procedure. 
^  fact  that  parties  to  a  suit  have  interposed  to  prevent  an  action  from 
proceeding  to  judgment  under  the  direction  of  their  attorney,  will 
^  ^^ongh  to  justify  the  court  in  holding  that  so  far  as  the  rights  of 
*"®  attorney  are  concerned,  there  has  been  a  settlement  thereof. 
*"°^  a  client  who  after  agreeing  to  compensate  his  attorney  by  a 
V^^cei^tage  on  the  amount  collected,  and  taxable  costs,  &c.,  settles 
^"C  suit  without  collection,  may  be  required,  as  a  condition  of  dis- 
^^^Inuance,  to  pay  a  compensation  in  addition  to  costs,  &c.t 

'^  to  sheriff^s  fees  on  attachment  in  such  cases,  sec  Qerman  Ameri- 
'^^^k  V.  Pittston,  &c.  Coal  Co.,  68  K  F.  585,  rev'g  9  Han,  205. 
\  Compare  Marsh  v.  Holbrook,  3  Ahb,  Ct.  App,  Dec,  176. 
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Whether  an  action  should  be  regarded  as  difficult  and  extraordinary 
within  the  meaning  of  the  Code  of  Procedure,  rests  substantially  in 
the  judgment  and  discretion  of  the  judge  to  whom  the  application 
for  an  extra  allowance  is  made,  and  the  appellate  court  will  rarely 
interfere  with  his  decision. 

Api)eals  from  orders. 

Lavinia  B.  Bryon,  claiming  to  be  entitled  to  aboat 
one-eighth  part  of  certain  real  and  personal  estate 
under  the  last  will  and  testament  of  Richard  P.  Dann, 
her  grandfather,  applied  to  William  H.  Sloan,  Esq., 
an  attorney  and  counselor  at  law,  to  institute  pro- 
ceedings to  ascertain  and  recover  her  interest  in  said 
estate,  and  agreed  to  furnish  sufficient  money  to  bear 
the  expenses  of  the  legal  proceedings,  and  that  he 
should  be  well  paid  for  his  services,  and  repaid  all 
advances  he  might  make.  Some  time  after  suits  had 
been  commenced  she  executed  to  him  the  following 
instrument,  duly  acknowledged : 

[Titles  of  the  two  causes.] 

"  I  hereby  agree  to  pay  my  attorney,  William  H. 
Sloan,  for  the  prosecution  of  the  two  above  entitled 
actions  in  this  court,  the  sum  of  ten  per  cent,  on  the 
amount  collected  by  him,  besides  costs  and  allowances. 

New  York,  April  8,  1878. 

LAVINIA  B.  BRYON.'' 

In  presence  of       ) 

L.    M.   BOSOHEB.       ) 

One  of  the  suits  above  referred  to  was  by  the  said 
Lavinia  B.  Bryon  against  Horace  Durrie,  executor, 
Horace  Durrie  Dunn,  Sarah  Antoinette  Dunn,  his  wife, 
and  others,  to  obtain  judicial  construction  of  said  will 
and  to  compel  a  division  of  personal  estate  amounting 
to  $22,812.50. 

The  other  suit  was  by  her  and  David  Bryon,  her 
husband,  against  the  same  parties,  for  the  partition 
of  real  estate  in  the  city  of   New  York,   valued  at 
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132,000.  A  proceeding  was  also  instituted  before  the 
surrogate. 

After  the  above  proceedings  had  been  commenced, 
Horace  Durrie  Dunn  and  Sarah  Antoinette  Dunn,  two 
of  the  defendants  in  the  above-mentioned  suits,  began 
an  action  against  the  plaintiffs  therein  for  the  partition 
of  the  same  real  estate. 

A  few  weeks  thereafter  the  said  Lavinia  B.  Bryon, 
having  been  persuaded  by  her  relatives  to  abandon  her 
said  suits,  desired  her  said  attorney,  William  H.  Sloan, 
to  consent  to  a  discontinuance  thereof  upon  payment 
to  him  of  his  taxable  costs,  which  he  having  refused  to 
do,  orders  were  obtained  to  show  cause  why  the  actions 
should  not  be  discontinued. 

The  affidavits  on  the  motions  disclosed  the  fact  that 
Mr.  Sloan  devoted  much  time  to  the  investigation  of 
the  plaintiff^  s  claim,  and  in  prosecuting  the  said 
actions,  as  he  stated,  more  than  a  month  on  one  occa- 
sion. 

It  was  ordered  that  the  first  suit,  that  for  the  con- 
struction of  the  will,  &c.,  should  be  discontinued  on 
payment  to  Mr.  Sloan  of  the  sum  of  $500,  together 
with  his  costs,  to  be  taxed  by  the  clerk  of  the  court, 
and  that  unless  said  sum  and  costs  as  taxed  were  paid 
within  twenty  days  after  the  service  of  a  copy  of  the 
order,  the  motion  to  discontinue  should  be  denied, 
with  $10  costs. 

In  the  second  case,  being  for  partition  of  realty,  it 
was  ordered  that  the  action  commenced  by  Horace 
Durrie  Dunn  and  Sarah  Antoinette  Dunn  against 
Lavinia  B.  Bryon  and  her  husband,  should  be  stayed 
until  the  payment  to  Mr.  Sloan  of  $1,060  (in  which 
sum  was  included  $500  under  the  agreement  between 
plaintiff  and  her  attorney  for  ten  percent.,  and  also 
WO  under  section  308  of  the  Code  of  Procedure,  and  $500 
Tinder  section  309  of  the  same),  together  with  the  other 
taxable  costs  in  the  action  to  be  taxed  by  the  clerk  of 


138  ABBOTT'S    NEW   CASES. 

Bryon  v.  Dorrie. 

the  court.  That  if  said  sums  aad  costs  were  paid,  the 
action  was  to  be  discontinued. 

From  these  orders  the  defendants,  Horace  Durrie, 
executor,  and  Lavinia  D.  Lambert,  and  the  plaintiffs, 
Lavinia  B.  Bryon  and  her  husband,  appealed. 

J.  W.  Little^  for  appellant  Horace  Durrie,  executor. 

N.  JReeve,  for  appellant  Lavinia  D.  Lambert. 

Jo7m  A.  Osborn^  for  appellant,  L.  B.  Bryon  and  her 
husband. 

Stephen  B.  Brague^  for  William  H.  Sloan. 

By  the  Coubt. — Ingalls,  J. — [After  stating  the 
facts.] — It  is  obvious  to  persons  who  are  familiar  with 
such  proceedings,  that  if  they  are  intelligently  con- 
ducted, much  time  and  attention  are  required  even  when 
free  from  extraordinary  complication.  The  investiga- 
tion in  regard  to  title  and  incumbrances,  adjusting  the 
interests  of  the  various  parties,  which  are  necessarily 
involved  in  an  ordinary  partition,  require  care  and  con- 
sume time.  These  services  must  be  rendered  at  the 
commencement  of  the  action,  and  in  the  majority  of 
cases  constitute  the  greater  proportion  of  the  labor  in- 
volved in  conducting  such  an  action. 

We  can  readily  perceive  that  the  proceedings  in 
these  actions  must  have  consumed  considerable  time 
in  making  the  necessary  examinations  preparatory  to 
commencing  the  actions.  The  amount  involved  appears 
to  have  been  about  $45,000,  and  the  matter  was  com- 
plicated. When  the  actions  were  commenced,  the 
parties  were  evidently  hostile,  but  subsequently  es- 
tablished amicable  relations  and  then  became  desirous 
to  discontinue  the  proceedings  which  were  commenced 
by  Mr.  Sloan,  upon  the  most  reasonable  terms  for 
themselves,  offering  to  pay  him  simply  taxable  costs. 
The  court  has  interposed  its  authority  to  prevent  the 
parties  from  depriving  the  attorney  of  the  compensa- 
tion to  which  he  is  reasonably  entitled  for  the  services 
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^5  he  has  rendered  at  the  instance  of  the  plaintiff 

which  she  has  agreed  to  pa)"^  him.  The  court 
IS  authorized  to  prescribe  the  terms  upon  which  an 
action  shall  be  discontinued  when  the  compensation  of 
the  attorney  is  inyolved,  as  in  these  cases.  After  a  full 
hearing  the  court,  at  special  term,  prescribed  the  terms 
upon  which  the  action  might  be  discontinued,  and  the 
relation  of  the  attorney  to  the  controversy  terminate. 
This  decision  involved  the  exercise  of  discretion  and 
therefore  should  not  be  reversed  by  this  court,  unless 
the  facts  show  a  clear  abuse  of  such  discretion. 

The  question  here  presented  is  not  whether  as  an 
original  application  this  court  would  in  the  exercise  of 
its  discretion  prescribe  the  same  terms.  We  do  not 
discover  that  the  court  adopted  an  erroneous  basis  in 
adjusting  the  allowances,  except  in  one  particular, 
which  is  comparatively  trifling  in  amount,  nevertheless 
the  party  is  entitled  to  have  it  corrected,  as  the  objec- 
tion has  been  raised.  The  error  was  in  allowing  full 
percentage  under  section  308  of  the  code  instead  of 
130,  one-half  percentage,  as  no  judgment  was  rendered 
in  the  action,  which,  according  to  our  understanding  of 
that  provision  of  the  code,  is  required  to  entitle  a 
party  to  the  full  amount,  not  exceeding  $60.  The 
allowance  therefore  could  only  be  made  under  the  last 
clanse  of  the  section,  as  upon  a  settlement  of  the  action, 
and  only  for  one-half  the  percentage,  which  in  this  case 
amounts  to  $30. 

There  has  not  been  strictly  a  settlement  so  far  as 

the  facts  disclose,  but  we   conclude   that   sufficient 

appears  to  justify  the  court  in  holding  that,  so  far  as 

the  rights  of  the  attorney  are  concerned,  that  which 

has  occurred  is  equivalent  thereto,  as  the  parties  have 

interposed  to  x)revent  the  action  from  proceeding  to 

judgment,    under   the    direction   of    Mr.    Sloan,    as 

attorney.    This  question  only  becomes  material,  from 

the  fact  that  the  court  adopted  this  basis  in  deter- 
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mining  the  amonnt  of  the  attorney's  compensation, 
and  made  a  specific  allowance  nnder  the  section  of  the 
code,  and  consequently  the  party  is  entitled  to  have  it 
correctly  interpreted.  It  is  probable  that  the  attention 
of  the  learned  judge  was  not  directed  to  the  particular 
reading  of  the  section. 

The  court  was  justified  in  holding  that  the  actions^ 
were  difficult  and  extraordinary  within  the  meaning  of 
the  code,  as  the  same  has  been  repeatedly  construed. 
Whether  an  action  should  be  so  regarded,  rests  sub- 
stantially in  the  judgment  and  discretion  of  the  judge 
to  whom  the  application  is  made,  and  the  determina- 
tion of  the  question  usually  involves  so  many  con- 
siderations which  are  addressed  to  the  discretion  of  the 
judge,  that  the  appellate  court  rarely  interferes.  The 
j)ractice  in  regard  to  reviewing  orders  involving  the 
exercise  of  discretion  is  very  intelligently  stated  by 
Mr.  Waite  in  his  vafluable  work  on  Practice,  vol.  1, 
page  465.  Indeed,  in  actions  for  the  partition  of  real 
property,  the  code  expressly  authorizes  such  allow- 
ance (§  309  of  Code  of  Procedure). 

The  amount  allowed  seems  quite  considerable,  but 
it  is  within  the  prescribed  limits,  and  the  facts  indicate 
a  corresponding  amount  of  work  on  the  part  of  the 
attorney,  who  received  from  his  client  a  written  con- 
tract by  which,  if  the  actions  had  been  continued 
by  him  to  the  conclusion  which  was  contemplated 
when  he  was  retained,  probably  a  much  larger  com- 
pensation would  have  been  received  by  him.  There 
seems  to  have  been  no  cause  for  complaint  against  the 
attorney,  nor  does  it  appear  that  he  was  wanting  in 
ability,  industry,  or  integrity  in  conducting  the 
business. 

We  conclude  that  $30  should  be  deducted,  and 
otherwise  the  orders  appealed  from  should  be  affirmed. 
No  costs  of  the  appeal  should  be  allowed  «>  to  either 
party. 
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EBERHARDT  v.  SCHUSTER. 

If' 

^    Supreme  Court j  First  Department;  Special 

Term,  December^  1877. 
Agairij  Oeneral  Term^  May^  1878. 

^    ^^^rrroRs. — Guardians. — Lboateb. — Bill  of  Pabticulabs. 

Xjv      Conduct  of  an  executor  or  guardian  is  suspicious,  the  court 
^^^  scrutinize  with  great  care  any  statements  he  makes  in  regard 

^  ^e  disposition  of  the  money  of  the  estate. 

-^j^  a  suit  by  a  legatee  against  one  who  has  been  an  executor  for  an 
undisclosed  and  unpaid  legacy,  the  defendant  should  be  held  to  as 
full  a  disclosure  of  the  trust  fund  as  an  executor  or  guardian  upon 
an  accounting. 
An  executor  collected  the  proceeds  of  testatrix's  life  insurance,  and 
concealed  the  fact  from  the  legatees,  who  were  entitled  to  receive 
it,  for  more  than  ten  years,  and  when  sued  by  one  of  the  legatees 
for  ber  share,  claimed  that  he  had  spent  the  whole  of  it  for  her  use 
and  benefit  while  a  minor.  Hdd^  that  he  must  furnish  a  bill  of 
particulars,  specifying  the  names  of  the  persons  to  whom  the  money 
'vras  paid,  the  dates  of  the  respective  payments,  and  the  exact  nature 
of  the  articles  bought.* 

Motion  by  plaintiff  for  further  bill  of  particulars. 

This  action  was  brought  by  Julia  Eberhardt,  to  re- 
corer  one-third  part  of  the  proceeds  of  a  life  insurance 
policy,  collected  by  the  defendant  as  guardian  of  the 
plaintiff. 

One  Paul  Bosch  died  in  1864,  leaving  a  widow, 
Maria  F.  Bosch,  and  three  daughters,  JuUa  (the  plaint- 
iff), Pauline  and  Fanny.  The  widow,  shortly  after- 
wards, purchased  a  house.  No.  60  Eldridge  street,  in 
the  city  of  New  York,  and  soon  after  that  inter-mar- 
ried with  the  defendant,  and  in  1865  insured  her  life 
for  $5,000,  for  the  benefit  of  her  three  children.  She 
died  in  1866,  leaving  her  surviving  the  said  children, 

*  Compare  Tilton  v,  Beechcr,  50  K    F.  176,  and  Orvis  «.  Dana,  1 
Ahb.  New  Cos.  268,  and  cases  there  cited. 
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the  plaintiff  then  being  ten  years  of  age,  Pauline 
eight,  and  Fanny  two.  She  also  left  a  will,  devising 
all  her  proi)erty  to  her  children,  and  making  the  de- 
fendant her  executor.  In  1876,  ten  years  after  her 
death,  the  defendant  was  compelled  to  file  an  inven- 
tory, by  which  it  appeared  there  were  $53  of  assets. 
It  was  alleged  that  he  had  coUusively  procured  the 
party  holding  a  mortgage  on  the  house  in  Eldridge 
street  to  foreclose,  so  that  the  real  estate  of  the  said 
children  should  be  sacrificed  at  a  forced  sale,  in  a  de- 
pressed market,  and  could  be  purchased  by  himself. 
That  he  thwarted  every  effort  in  behalf  of  the  chil- 
dren to  procure  a  fair  price  for  the  property,  and 
bought  it  in  his  own  name  for  $4,410,  giving  back  to 
the  mortgagee  a  mortgage  for  $1,000  more  than  the 
mortgage  foreclosed.  A  re-sale  having  been  obtained,* 
the  property  was  purchased  by  a  stranger,  at  an  in- 
creased price. 

Thereafter  the  plaintiff's  counsel  discovered  the 
above-mentioned  life  insurance,  and  the  defendant's 
receipts  therefor,  although  he  had  repeatedly  sworn 
that  the  children  had  no  means  or  resources  other 
than  the  said  real  estate,  and  what  he  contributed ; 
and  when  interrogated  in  regard  to  it  by  Mr.  Hendrick- 
son,  the  plaintiff's  attorney,  after  his  discovery,  had 
again  denied  it. 

The  plaintiff  thereupon  brought  this  action  to  re- 
cover one-third  of  the  amount  of  this  life  insurance. 
The  answer  of  the  defendant  admitted  the  life  insur- 
ance of  plaintiff's  mother  for  the  benefit  of  her  three 
children,  and  that  he  had  collected  $4,859.10  on  the 
policy  in  1866,  but  said  that  the  three  children  were 
infants  from  that  time  to  the  present,  and  that  he  had 
paid  and  applied  the  whole  of  the  said  money  to  their 
use  and  for  their  benefit. 

*  See  Brush  v.  Shuster,  8  AUb,  New  Oa».  78. 
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The  plaintiff  demanded  a  bill  of  particulars.  De- 
fendant famished  a  bill  for  all  three,  which  was  gen- 
eral, and  did  not  give  the  names  of  any  person  to 
whom  the  varioas  payments  therein  mentioned  had 
been  made,  and  in  most  instances  failed  to  show  the 
exact  nature  of  the  articles  bought,  there  being  fre- 
quent use  of  "&c.,"  "miscellaneous,"  "notions,'* 
"  sundry  articles,' '  &c. 


L  December^  1877. 

Application  was  then  made  by  the  plaintiff  for  a 
farther  bill,  and  Mr.  Justice  Lawrenos  in  granting 
the  motion,  delivered  the  following  opinion. 

A  motion  by  the  defendant  for  a  reference  was 
heard  at  the  same  time. 

Hubbard  Hendii^ckson^  for  plaintiff. 

Samuel  F.  Cowdrey^  tot  defendant. 

Lawbekcb,  J. — ^The  defendant  does  not  explain  the 
transaction  of  the  collection  of  the  insurance  upon  the 
life  of  his  wife,  to  my  satisfaction  ;  nor  does  he  deny 
the  positive  assertion  in  Mr.  Hendrickson's  affidavit, 
that  when  interrogated  in  respect  to  such  insurance 
he  denied  that  it  had  been  made. 

It  would  appear  from  the  uncontradicted  evidence 
that  it  was  only  by  an  accident  that  the  plaintiff's 
counsel  discovered  that  the  money  due  under  the  pol- 
icy had  been  i)aid  to  the  defendant. 

The  conduct  of  the  defendant  certainly  should  lead 
the  court  to  scrutinize  with  great  care  any  statements 
which  he  may  make  in  regard  to  the  disposition  of  the 
money.  I  am  of  the  opinion  that  the  defendant  can 
give,  and  should  be  required  to  give,  a  further  and 
fuller  bill  of  particulars,  stating  the  names  at  least  of 
some  of  the  persons  to  whom  the  payments  set  forth 
in  the  bill  were  made. 

If  the  defendant  were  before  t]ie  court  as  a  guard- 
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ian  or  executor,  he  would  be  compelled  to  produce 
vouchers  for  all  payments  exceeding  $20  in  amount. 

He  cannot  ask  in  this  action  to  stand  in  any  other 
or  better  position  than  a  guardian  or  executor  would 
stand  upon  an  accounting  (Matter  of  Gill,  3  ZTt/n,  20). 

Indeed,  by  collecting  the  money  on  the  policy,  he 
voluntarily  assumed  the  attitude  of  a  guardian  towards 
the  plaintiff. 

Let  an  order  be  entered  that  the  defendant  furnish 
a  further  and  more  specific  bill  of  particulars. 

The  motion  to  refer  this  cause  is  denied,  with  leave 
to  renew  after  the  defendant  has  furnished  the  further 
bill  of  particulars,  ordered  on  the  other  motion. 


11.  May,  1878. 

The  defendant  thereafter  served  a  further  bill  of 
particulars,  complying  with  the  order  of  Mr.  Justice 
Lawrence  as  to  part  only  of  the  items  therein  men- 
tioned. The  plaintiff  then,  on  December  28,  1877,  ob- 
tained another  order  from  said  justice,  directing  a  far- 
ther bill  of  particulars,  specifying  the  names  of  the 
persons  to  whom  the  amounts  of  the  said  several  items 
were  respectively  claimed  to  have  been  paid,  the  dates 
of  the  respective  payments,  and  the  exact  nature  of  the 
articles  boaght,  and,  in  default  thereof,  that  the  plaint- 
iff might  apply  at  chambers,  on  two  days'  notice,  for 
an  order  that  the  defendant  be  precluded  from  giving 
evidence  at  the  trial  in  support  of  his  defense,  except 
as  to  such  items  as  to  which  he  had  delivered  particu- 
lars as  above  directed. 

The  defendant  gave  the  following  reasons  for  not 
giving  a  fuller  bill  of  particulars,  viz. : 

That  from  May,  1866,  down  to  February,  1867,  he, 
I)ersonally,  and  also  a  nurse  employed  by  him  for  the 
care  of  the  plaintiff  and  her  two  sisters,  made  purchases 
for  the  three  children  of  the  several  articles  of  wearing 
apparel   charged   against  the  said   children    in   the 
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farther  bill  of  particulars ;  and  that  after  February, 
1867,  down  to  the  last  date  mentioned  in  such  bill,  all 
purchases  for  the  children  were  made  by  his  present 
wife ;  that  the  said  items  consisted,  among  other 
things,  of  the  various  articles  of  personal  apparel  and 
clothing,  including  every  item  and  article  of  dress 
adapted  to- girls  of  the  age  of  the  said  children,  vary- 
iog  from  about  two  to  about  eighteen  years  of  age ; 
that  such  pjirch^ses  were  made  from  day  to  day,  as 
occasion  required ;  and  that  at  the  end  of  each  month 
an  account  was  kept  by  him  of  such  expenditures,  but 
very  seldom  did  he  keep  any  account  of  the  names  of 
the  persons  from  whom  purchases  were  made;  that 
snch  purchases  were  always  made  for  cash,  and  that 
even  were  he  able  to  state  in  detail  the  names  of  the 
persons  or  stores  from  whom  or  from  which  such  pur- 
chases were  made,  it  would  be  absolutely  impossible 
for  any  such  persons  or  storekeepers  to  verify  the  fact 
of  such  purchases,  and  that,  for  the .  above  reasons,  it 
was  impossible  for  him  to  state  more  in  detail  the  items 
specified  in  his  bill  of  particulars,  or  give  any  names  of 
8torekeei)ers,  other  than  as  the  same  were  set  forth  in 
the  "further bill  of  particulars." 

That  the  items  charged  in  said  bill  had  been  proved 
by  him  and  other  witnesses  on  the  settlement  of  his 
accounts  as  executor ;  that  the  plaintiff  and  her  attor- 
ney were  present  at  the  examination  thereof,  and 
offered  no  testimony  against  any  of  the  items.  That 
the  plaintiff  had  full  personal  knowledge  relative  to 
all  the  items  charged  in  the  said  account  against  her. 

Defendant  having  failed  to  furnish  any  further  bill 
of  particulars,  as  required  by  the  last-mentioned  order 
of  Mr.  Justice  La  whence,  plaintiff  obtained  an  order 
from  Mr.  Justice  Donohue  precluding  defendant  from 
giving  evidence  except  as  to  the  items  particularly  set 
forth  as  required  thereby. 

From  this  order  the  defendant  appealed. 
ToL.  VL— 10 
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8.  F.  Covad/rey^  for  defendant,  appellant. — ^The 
reasons  and  explanations  famish  a  valid  answer  to 
a  demand  for  farther  particnlars  (Blackie  v,  Neilson, 
6  BoBW.  681 ;  Young  i).  De  Mott,  1  Barb.  30  ;  Seaman 
«.  Low,  4  Bosw,  845).  The  objects  and  purposes 
of  a  bill  of  particulars  are  to  apprise  the  party  of  the 
specific  demands  of  his  adversary  (People  ex  rd. 
Waring  v.  Monroe,  4  Wend.  200),  and  to  prevent  sur- 
prise at  the  trial,  and  enable  the  adversary  to  prepare 
for  trial  (Moran  v.  Morrissey,  28  Bim.  Pr.  101;  1 
Burrill  Pr.  432 ;  2  Paine  &  Duer  Pr.  150).  It  does 
not  require  the  same  particularity  as  a  count  on  a 
special  contract  (Smith  vl  Hicks,  5  Wend.  51 ;  Brown 
V.  Williams,  4  Id.  368 ;  Drake  v.  Thayer,  5  Roht.  694 ; 
Bowman  v.  Earle,  3  Dv£T^  694 ;  Kellogg  v.  Paine,  8 
How.  Pr.  329).  The  construction  of  2R.  8.  95,  section 
55,  is  well  settled  to  be,  that  for  any  sum  (under  or  over 
$500)  vouchers  are  not  required,  provided  other  legal 
proof  be  furnished  in  support  of  payments  made  by 
executors  {Dayton  on  8urrog.  [2  ed.]  472  ;  Willcox  v. 
Smith,  26  Barb.  342 ;  Kellett  v.  Rathbun,  4  Paige^ 
109  ;  Williams  v.  Purdy,  6  Id.  168). 

Hubbard  HendricJcson  {HendricJcson  &  Hag- 
gerty^  attorneys),  for  plaintiff,  respondent. — ^The  de- 
fendant should  be  required  to  furnish  the  particulars 
demanded  {Cede  of  Pro.  %  158 ;  Code  of  Civ.  Pro. 
§  531).  The  order  of  Justice  Donohue  followed  as  a 
matter  of  course  the  failure  to  comply  with  Justice 
Lawrence's  order  (Kellogg  v.  Paine,  8  How.  Pr.  329; 
Moran  v.  Morrissey,  18  Abb.  Pr.  131).  Defendant 
should  be  required  to  specify  the  name  of  the  persons 
to  whom  the  amounts  were  paid,  and  the  exact  nature 
of  the  articles  bought.  His  conduct  entitles  him  to  no 
favor.  See  opinions  of  Davis,  P.  J.,  and  of  Brady  and 
DoKOHUE,  JJ.,  in  Brush  v.  Shuster,  3  Abb.  New  Cob. 
73.    Every  presumption  is  against  the  defendant.    The 
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order  of  Justice  Lawrence  being  in  his  discretion, 
shoold  be  sustained,  and  that  of  Justice  Donohue 
should  be  affirmed. 

Brady,  J. — The  order  appealed  from  simply 
carries  out  and  enforces  the  order  of  Mr.  Justice 
Lawrence,  made  on  December  28,  1877,  requiring  a 
further  account  in  writing  of  the  particulars  of  the 
defendant's  defense  and  a  specification  of  the  names 
of  the  i)ersons  to  whom  the  amount  of  the  several 
items  are  respectively  claimed  to  have  been  paid,  the 
dates  of  those  payments,  and  the  exact  nature  of  the 
articles  bought. 

There  was  no  appeal  from  that  order  ;  and  the  order 
now  appealed  from  having  been  made  in  conformity  to 
the  requirements  of  that  order,  is  correct. 

We  think  the  circumstances  disclosed  in  this  case 
show  such  conduct  on  the  part  of  the  defendant,  as  to 
require  and  justify  the  application  of  strict  rules  with 
regard  to  his  claim. 

The  order  appealed  from  is  therefore  affirmed  with 
$10  costs  and  disbursements. 

Davis,  P.  J.,  concurred. 

A  motion  for  re-argument  of  the  appeal  was  denied. 


BAILEY  V.  GARDNER. 
If.  T.  Common  Pleas ;  Special  Teruij  January^  1879. 

Bboxers'  CoMMiBsioire  Payable  in  Land. — Statute  of  Fbauds. 
— ^Pabol  Contract  for  Conveyance  of  Land. 

Where  a  real  estate  broker  agreed,  before  his  commissions  were  earned, 
that  they  should  be  paid  by  the  conveyance  of  lots  of  land,  and 
selected  the  lots  he  would  take,  and  a  deed  for  them  was  duly  ten- 
dered him,  which  he  refused  to  accept, — Htld^  that  he  could  not 
mftintain  an  action  for  the  recovery  of  his  commissions  in  money. 
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Although  the  contract  to  convey  land  in  such  a  case  is  void  under 
the  statute  of  frauds,  he  can  only  recover  for  the  value  of  his  ser- 
vices, after  a  refusal  by  the  obligee  to  convey. 

A  parol  contract  for  the  conveyance  of  lands  is  void,  but  not  illegal, 
and  does  not  give  the  contractee,  agreeing  to  accept  land  for  his 
servicesy  a  right  to  disaflSrm  the  contract  and  recover  for  his  ser- 
vices in  money,  until  the  contractor  has  refused  to  convey. 

Motion  by  plaintiff  for  a  new  trial,  on  the  minutes, 
exceptions  and  a  verdict  of  the  jury. 

This  action  was  brought  by  William  Prist  Bailey, 
a  real  estate  broker,  against  Charles  H.  G^ardner,  to 
recover  a  commission  in  effecting  an  exchange  of  de- 
fendant's house,  in  the  city  of  New  York,  for  ninety- 
seven  lots  of  land,  near  Paterson,  N.  J. 

The  defendant,  in  his  answer,  set  up  fraud  and 
misrepresentation  on  the  part  of  the  plaintiff,  and 
alleged  that  at  the  time  of  the  agreement  to  make  the 
exchange  the  plaintiff  agreed  to  accept  in  payment  for 
his  services  in  effecting  the  same,  as  many  of  said  lots 
as  would  be  of  the  value  of  $600.  That  afterwards  it 
was  agreed  that  he  should  have  nine  lots,  which  were 
selected  and  designated,  and  the  defendant  had  offered 
to  convey  and  tendered  a  deed  thereof,  and  had  at  all 
times  been  and  still  was  ready  and  willing  to  convey 
them  to  the  plaintiff,  but  he  refused  to  receive  the 
same. 

The  jury  found  specifically  that  the  plaintiff  agreed 
to  take  in  land  the  commissions  for  his  services  in 
effecting  the  exchange,  and  also,  that  he  had  selected 
the  lots  which  he  would  receive,  and  in  addition  thereto 
gave  a  general  verdict  for  the  defendant. 

Thereupon  the  plaintiff  made  this  motion. 

TTiamas  M.  Tyng^  tor  plaintiff  and  motion. 

Jacob  F.  Miller  {MiUer  &  Van  YoUcenhwrghy  at- 
torneys), for  defendant,  opposed. — ^The  plaintiff  could 
compel  the  execution  and  delivery  of  a  deed  of  the  lots 
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{Story's  JBq.  §§  759, 1522 ;  Lobdell  v.  LobdeU,  36  If.  T. 
327 ;  Sejrmour  v.  Delancy,  3  Cow.  445  ;  Parkhurst  v. 
Van  Cortlandt,  1  Johns.  Oh.  284  ;  Malins  v.  Brown,  4 
Comt.  403,  411 ;  Redfield  v.  Holland  Purchase  Ins. 
Co.,  56  If.  T.  356 ;  Kirby  v.  Sisson,  1  Wmd.  83  ;  Tyler 
t.  Jltna  Fire  Ins.  Co.,  12  Id.  507 ;  2  Am.  Leading  Cos. 
809^  and  cases  cited ;  Caldwell  v.  Carrington,  9  Pet.  86). 
Bat,  even  if  specitic  performance  could  not  be  enforced, 
it  does  not  follow  that  an  action  for  money  will  lie 
against  the  defendant  until  he  is  in  default  (Burlin- 
game  v.  Burlingame,  7  Cow.  92 ;  Idsk  i).  Sherman,  25 
Barb.  437 ;  Port  v.  Gooding,  9  Id.  371,  375 ;  Thomas 
tj.  Dickinson,  12  N.  T.  371- ;  Hellman  v.  Strauss,  2  Hilt. 
11 ;  Abbott  V.  Draper,  4  Den.  53 ;  Dowdle  v.  Camp,  12 
Johns.  451 ;  Quackenbush  v.  Ehle,  5  Barb.  469 ;  West- 
fall  d.  Parsons,  16  Id.  641 ;  Emmet  v.  Reed,  Selderi^s 
Notes  of  Ca^es  in  Court  of  Appeals^  No.  3,  47).  Mr. 
Bailey  having  performed  his  part  of  the  contract  and 
induced  the  defendant  to  believe  that  he  did  it  in  pur- 
suance of  the  contract,  cannot  now  repudiate  it  and 
claim  money  instead  of  land  (Bennett  v.  Abrams,  41 
Barb.  624 ;  Fannin  «.  McMullen,  2  Abb.  Pr.  If.  8.  225 ; 
Hobbs  V.  Wetherwax,  38  Bow.  Pr.  389 ;  Collier  v. 
Coates,  17  Barb.  471 ;  Coughlin  v.  Knowles,  7  Mete.  57, 
and  cases  cited ;  also  see  5  Barb.  414 ;  14  Id.  95 ;  25 
Id.  438  and  241 ;  4  ^.  B.  Smith,  161 ;  2  Lans.  235 
and  494 ;  2  HUt.  9  ;  10  Bosw.  208 ;  12  If.  T.  371). 

J.  F.  Dalt,  J. — ^The  plain tiflf  having  agreed,  before 
his  commission  was  earned,  that  it  should  be  paid  him 
by  the  conveyance  of  lots ;  having  selected  the  lots  he 
would  take ;  and  defendant  having  duly  tendered  him 
a  deed  thereof ;  no  action  can  be  maintained  by  plaint- 
iff for  the  recovery  of  his  commissions  in  money.  Even 
though  the  contract  to  convey  lots  in  such  a  case  be 
void  under  the  statute,  it  is  only  where  the  defendant 
rtfuses  to  convey  that  plaintiff  may  sue  and  recover 


150  ABBOTT'S    NEW   CASES. 

Bailey  v,  Gardner. 

for  the  value  of  his  services.  All  the  cases  cited  by 
plaintiff  present  this  feature  (7  Cow.  92 ;  2  ffiU.  485  ; 
25  Barb.  433  ;  32  Id.  576 ;  19  IT.  T.  299).  In  the  last 
case,  Erben  v.  Lorillard  (19  If.  T.  299),  it  is  said  that : 
"The  contract  being  void  and  incapable  of  enforce- 
ment in  a  court  of  law,  the  party  paying  the  money 
or  tendering  the  services  in  pursuance  thereof,  may 
treat  it  as  a  nullity,  and  recover  the  money  or  the  value 
of  the  services.  This  is  the  universal  rule  in  cases 
where  the  contract  is  void  for  any  cause  not  illegal,  ^ 
the  d^endant  he  in  default?'*  The  last  clause  sug- 
gests the  controlling  point  in  every  such  case.  A 
parol  contract  for  the  conveyance  of  lands  is  void  but 
not  illegal  (lisk  r^.  Sherman,  25  Barh.  438).  Had  de- 
fendant refused  to  convey  the  lots  plaintiff  would  then 
have  had  the  right  to  disaffirm  the  contract  and  recover 
for  his  services,  because,  by  reason  of  its  invalidity  he 
could  not  enforce  it  against  defendant' s  objection.  The 
right  to  disaffirm,  however,  springs  from  defendant's 
default ;  without  such  default  no  promise  can  be  im- 
plied on  his  part  by  the  law,  to  pay  otherwise  than  as 
he  has  agreed  and  is  vdlling  to  pay  (Abbott  9.  Draper, 
4  Den.  53 ;  Dowdle  n.  Gamp,  12  Johns.  451). 
Motion  denied  with  $10  costs. 
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iT.  7.  Suprefne  Courts  First  Department ;  Oyer  and 

Terminer^  No^ember^  1877. 
Again^  General  Term-,  July^  1878. 
ind  again^  N.  T.  Court  of  Appeals^  December^  1878. 

[Benenmg  in  part,  14  Hun,  503.] 

Motion  in  Asbbst  of  JuDOMSirr.—ETiDEKCB. — ^IiroicTMBHT.— Stat- 
rra  OF  Jeofails. — ^Yariakcb. — Life  Insurai^cb. — ^Filino  An- 
nual Statement. — ^Venub. — ^Verification  of  Annual  State- 
ment OF  Insurance  Companies. — ^New  Trial. — Punctu- 
ation nr  AN  Affidavit. — Proof  of  Corporal  Oath 

TO    AN    AjFIDATIT. 

A  motion  in  arrest  of  judgment  must  be  made  upon  the  record,  which 
includes  both  the  indictment,  the  plea,  and  the  verdict. 

In  a  prosecution  for  peijur j,  if  upon  the  trial  there  was  satisfactory 
proof  to  show  that  the  offense  was  committed  in  the  county  where 
the  indictment  was  found  and  where  the  trial  was  had,  an  objection, 
after  a  verdict,  that  the  indictment  does  not  contain  allegations  of 
time  and  place,  is  cured  by  the  statute  of  jeofails. 

Questions  of  variance  between  the  proof,  given  on  the  trial,  and  the 
indictment,  cannot  be  raised  on  a  motion  in  arrest  of  judgment.* 

^^^  the  false  statement  was  to  certain  assets  mentioned  with  the 
words  ^^as  per  ledger  account," — Eddy  that  it  was  enough  for  the 
prosecution  to  prove  the  falsity  of  the  statement  as  to  the  assets 
without  offering  any  evidence  as  to  the  ledger  account. f 

The  annual  statement  of  insurance  companies  should  be  filed  in  the 
office  of  the  superintendent  of  the  insurance  department  instead  of 
in  the  comptroller's  office. 

Where  an  indictment  for  perjury  alleged  that  the  accused,  *'  touching 
and  concerning  the  truth  of  the  matter  contained  in  said  statement 
and  affidavit,  was  then  and  there  sworn,  and  did  then  and  there 
take  his  corporal  oath  before  the  said  "  notary,  '*  having  competent 
lawful  power  and  authority  to  administer  the  said  oath  to  them, 
and  each  of  them,  in  that  behalf,''— iTe^,  that  although  it  would  have 
been  better  pleading  to  have  stated  that  the  oath  was  ^'then  and 

*  Bee  State  tJ.  O'Connor,  11  Neo.  416. 

t  See  Harris  f>.  People,  4  Hun,  1;  64  iV.  F.  188. 
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there  ^'  legally  admiaistered,  yet  that  after  verdict  such  a  defect 

would  not  affect  the  judgment.* 
It  is  not  necessary  that  the  oath  of  the  officers  of  insurance  companies 

should  precede  the  preparation  of  their  annual  statement,  but  after 

it  has  been  prepared  it  should  be  verified  by  their  oaths. 
Such  annual  statement  should  show  the  condition  of  the  company  on 

the  last  day  of  the  year,  and  may  be  made  at  any  time  within  sixty 

days  after  that  day. 
The  rule  that  a  new  trial  will  not  be  granted  on  account  of  newly-di»- 

covered  evidence  which  is  merely  cumulative, — applied. 


On  indictment  for  perjury,  there  must  be  proof  of  oath  taken,  inde- 
pendent of  the  magistrate's  certificate,  signature,  seal  and  jurat.i 

Where  he  identified  the  genuineness  of  the  authentication,  but  could 
not  otherwise  positively  or  directly  swear  that  he  administered  an 
oath,  and  the  deponent  and  three  other  witnesses  testified  that  no 
oath  was  administered, — Edd,  that  an  indictment  fov  perjury  could 
not  be  sustained. 

I.  Motion  by  plaintiff  in  error  for  a  new  trial. 

The  plaintiff  in  error,  Robert  L.  Case,  was  president 
of  the  Security  Life  Insurance  and  Annuity  Company 
in  the  city  of  New  York.  He,  with  Isaac  H.  Allen, 
the  secretary  of  the  company,  prepared  a  statement 
.purporting  to  exhibit,  among  other  things,  the  assets  of 
the  company  at  the  end  of  the  year  1875,  and  the  man- 
ner in  which  they  were  invested,  and  sent  the  same  to 
be  filed  with  the  superintendant  of  the  insurance  de- 
partment at  Albany,  in  compliance  with  2  H.  8.  p.  676 
(6  ed.),  §  103.  This  statement  purported  to  have  been 
sworn  to  by  the  president  and  secretary  before  Moses 
B.  Maclay,  a  notary  public  of  New  York  city  and 
county ;  and  showed  a  surplus  in  favor  of  the  company 
of  nearly  $3,000,000. 

The  affidavit  which  verified  the  statement  was  as 
follows : 


*  See  Ortner  v.  People,  4  Hun,  828. 
t  See  the  next  case. 
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'^Robert  L.  Case,  president,  and  Isaac  H.  Allen, 
secretary,  of  the  Security  Life  Insurance  and  Annuity 
Company,-  being  duly  sworn,  depose  and  say,  and  each 
for  himself  says,  that  they  are  the  above-described 
officers  of  the  said  company,  and  that  on  the  81st  day 
of  December  last  all  the  above-described  assets  were  the 
absolute  property  of  the  said  company,  free  and  clear 
from  any  liens  or  claims  thereon,  except  as  above 
stated;  and  that  the  foregoing  statement,  with  the 
schedules  and  explanations  hereunto  annexed  and  by 
them  subscribed,  are  a  full  and  correct  exhibit  of  all 
the  liabilities  and  of  the  income  and  disbursements, 
and  of  the  general  conditiQn  and  affairs  of  the  said 
company  on  the  said  31st  day  of  December  last,  and 
for  the  year  ending  on  that  day,  according  to  the  best 
of  their  information,  knowledge  and  belief  respect- 
ively." 

{Jurat.  ]  [Signatures.  ] 

Ul)on  an  examination  of  the  condition  of  the  com- 
pany in  November,  1876,  it  was  found  to  be  insolvent, 
and  that  the  statement  above  referred  to  was  untrue 
in  regard  to  there  being  any  surplus  in  favor  of  the 
company. 

The  president  having  been  indicted  for  perjury,  was 
tried  and  convicted. 

He  then  moved  for  arrest  of  judgment  and  for  a 
new  trial,  for  the  following  reasons,  among  others : 

Because  it  was  alleged  in  the  indictment  that  the 
defendant  made  an  affidavit  containing,  amongst  other 
things,  a  certain  statement,  ''being  the  statement  said 
to  be  false  and  i)erjured,  viz. :" 

"  IV.  Assets  as  per  ledger  account  (a)  cost  value  of 
real  estate,  exclusive  of  all  incumbrances  as  per  Schedule 
A,"  &c.,  and  in  the  charging  part  of  the  indictment 
it  was  not  alleged  that  the  defendant  made  said  oath 


164  ABBOTT'S    NEW  CASES. 

Case  e.  People. 

to  said  assets,  as  per  ledger  acconnt,  or  as  per  Schedale 
A ;  bat  the  allegation  was  that  the  oath  was  as  if  nn- 
qnalified,  and  it  was  not  negatived,  as  in  the  form  in 
which  it  was  taken.  That  the  indictment  throaghoat 
shoold  correspond  with  the  alleged  statement  and  not 
shift  the  issne.  That  the  law  required  the  defendant 
('' assuming  him  to  have  been  president  of  the  insur- 
ance company"),  "to  prepare  under  oath  a  state- 
ment," whereas  the  indictment  was  predicated  of  an 
affidavit  totally  different  in  character,  to  wit:  an 
affidavit  to  a  statement  not  prepared  on  oath.  That 
the  indictment  predicated  the  charge  upon  the  state- 
ment prepared  by  defendant,  and  deposited  in  the 
office  of  the  superintendent  of  the  insurance  depart- 
ment of  the  State  of  New  York,  whereas,  the  law 
required  its  deposit  in  the  office  of  the  comptroller  of 
the  State.  That  the  indictment  charged  perjury  in  a 
statement  required  by  the  superintendent  of  the  insur- 
ance department  as  to  the  amount  of  assets,  &c.,  at 
the  "close  of  the  year  1875,  or  on  the  31st  day  of 
December,"  whereas,  the  law  did  not  authorize  the 
requirement  of  such  a  statement  or  of  an  oath 
thereto.  That  the  alleged  verification  to  said  state- 
ment was  expressly  "according  to  the  best  of  defend- 
ant's knowledge,  information  and  belief;"  and  the 
indictment  alleged  positive  oath  and  did  not  n^- 
ative  the  truthfulness  of  the  foregoing  qualification. 
That  the  statement  demanded  from  and  alleged  to  have 
been  falsely  sworn  to  was  not  a  statement  which  the 
defendant  was  "required  by  law"  either  to  prepare 
under  oath  or  verify  under  oath.  That  it  did  not  ap- 
pear from  averments  of  the  indictment  that  the  oath 
was  legally  administered,  as  required  by  the  statute. 
That  the  averments  of  the  indictment  as  to  the  power 
and  authority  of  the  officer  alleged  to  have  adminis- 
tered the  oath,  to  lawfully  administer  oaths  at  that 
time  and  place,  were  insufficient  and  defective.    That 
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the  indictment  did  not  set  out  the  alleged  affidavit  or 
oath  itself  wherein  the  alleged  perjury  was  averred  to 
be  contained,  either  in  words  or  substantially.  That 
the  statement  alleged  to  have  been  prepared  and  falsely 
sworn  to  was  not  set  out  in  hcec  verba  or  substantially. 
That  in  the  clause  of  the  indictment  charging  the  com- 
mission of  the  alleged  perjury,  the  venue  is  not  laid  in 
the  city  and  county  of  New  York  or  elsewhere.  That 
the  indictment  should  have  set  out  all  portions  of  the 
aoniial  statement  alleged  to  have  been  sworn  to.  That 
the  indictment  did  not  contain  sufficient  averments 
showing  any  legal  duty  or  obligation  upon  the  defend- 
ant to  prepare  or  swear  to  the  statement  alleged  to 
have  been  required  of  him.  And  for  other  reasons 
appealing  on  the  indictment  and  on  the  record. 

SuUivanj  Kobhe  &  Fowler^  and  FvllertoTiy  Knox 
&  Crosby,  for  plaintiff  in  error  and  motion. 

Benjamin  K.  PhelpSy  district  attorney,  opposed. 

In  deciding  this  motion  the  following  opinion 
was  delivered. 

Davis,  P.  J. — ^The  court  has  given  to  the  considera- 
tion of  the  several  motions  that  have  been  made  in  this 
case  all  the  time  practicable  during  the  period  that  has 
elapsed  since  the  argument.  The  court  listened  with 
great  i)atience,  and  it  must  be  said  justly,  with  pleasure, 
to  the  able  and  idxhaustive  argument  of  counsel  upon 
the  questions  presented.  The  first  motion  relates  to 
the  supposed  defects  of  the  indictment,  calling  for,  as 
is  nrged  by  counsel,  an  order  in  arrest  of  judgment. 
A  motion  of  that  character  must  be  made  upon  the 
record ;  the  record  includes  both  the  indictment,  the 
plea,  and  the  verdict.  The  first  ground  upon  which 
this  motion  is  made  is  that  several  averments  of  the 
indictment  are  defective  in  not  containing  what  is 
technically  called  **  venue,"  but  in  ordinary  language, 
allegations  of  time  and  place.    The  common  law  was 
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extremely  strict  in  respect  to  allegations  of  venue, 
and  required  that  each  material  averment  shoald  con- 
tain an  allegation  of  both  time  and  place.*  On  looking 
carefally  into  the  indictment  before  us  it  will  be  seen 
that  in  respect  of  several  of  the  averments  the  venue 
is  projierly  alleged.  As  a  result  in  subsequent  aver- 
ments of  the  indictment  it  would  be  sufficient  to  use 
the  simple  words  "then  and  there"  in  every  case  to 
which  the  attention  of  the  court  has  been  called  upon 
this  motion.  I  do  not  think  it  material  that  the  court 
should  discuss  the  question  whether  or  not  some  of  the 
omissions  of  this  character  are  so  important,  that  at 
common  law  the  indictment  would  be  bad.  I  am  in- 
clined to  think  that  upon  a  demurrer  to  this  indictment 
a  pretty  serious  question  would  arise  in  respect  to  this 
alleged  defect.  But  we  have  a  statute  in  this  State 
familiarly  known  to  lawyers  as  the  statute  of  jeofails, 
which  was  enacted  for  the  express  purpose  of  chang- 
ing the  strict  rule  of  the  common  law  in  respect  to  all 
this  class  of  technical  objections.  The  statute  may  be 
found  in  the  Second  Revised  Statutes  (p.  728,  §  62), 
and  it  is  in  these  words  (I  read  only  so  much  as  re- 
lates to  the  present  case):  "No  indictment  shall  be 
deemed  invalid,  nor  shall  the  tiial,  judgment  or  other 
proceedings  thereon  be  affected :  ....  By  reason 
of  any  other  defect  or  imperfection  in  matters  of  form, 
which  shall  not  tend*  to  the  prejudice  of  the  defendant." 
The  omission  of  the  words  Vthen  and  there"  in  the 
several  averments  of  the  indictment  and  in  the  place 
pointed  out  by  the  learned  counsel  have  not  in  any 
sense  prejudiced  the  defendant.  And  in  a  criminal 
case  like  the  present  I  can  conceive  of  no  injury  to  the 
defendant,  provided  there  be  satisfactory  proof  to  show 

*  See  GUI  v.  People,  3  Hun,  187;  People  f>,  Davis,  56  K  7,  95; 
United  States  v,  Trobe,  8  PUtfib,  {Pmn.)  6;  United  States  v.  Smith,  % 
Bond,  823;  United  States  «.  Winslow,  8  Sofioyer^  837;  State  v.  Manch, 
22  Minn.  67. 
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that  the  offense  was  committed,  if  at  all,  in  the  county 
where  the  indictment  was  fonnd  and  where  the  trial 
was  had.  In  snch  a  case  as  this  the  objection  becomes, 
after  a  verdict,  a  pnrely  technical  one,  working  no  pre- 
judice, and  the  strict  rule  of  the  common  law  is  abro- 
gated by  the  statute  referred  to.  Some  of  the  cases 
which  I  have  examined  go  much  further  than  the  court 
is  called  upon  to  go  in  this  case.  As,  for  instance,  the 
case  of  Mason  v.  People,  reported  in  26  iV.  T.  200, 
when  the  indictment  was  for  burglary.  The  count 
charged  burglary  by  breaking  and  entering  with  intent 
to  commit  crime,  but  without  specifying  what  crime 
was  intended  to  be  committ-ed.  The  common  law  re- 
quired such  a  specification.  The  court  of  appeals  held 
that  the  indictment  did  not  charge  the  crime  of  bur- 
glary, "with  that  degree  of  particularity  which  the 
roles  of  criminal  pleading  require  and  the  prisoner 
had  a  right  to  demand.  Such  a  defect  might  have 
been  taken  advantage  of  by  demurrer,  or  by  objection 
to  the  evidence  at  the  trial ;"  but  it  also  held,  in  sub- 
stance, that  no  objections  being  made  in  that  form, 
and  as  the  prisoner  was  not  misled,  the  defect  was 
within  the  statute  of  jeofails. 

And  in  the  case  of  People  v.  Powers  (6  If.  T.  60), 
which  was  an  indictment  for  larceny,  second  offense, 
the  defect  was  a  failure  to  set  out  facts  sufficient  to 
show  jurisdiction  in  the  magistrates  before  whom  the 
first  conviction  was  had.  That  was  a  matter  of  sub- 
stance, but  the  court  of  appeals  held  that  it  was  a  de- 
fect, within  the  meaning  of  the  statute  to  which  I  have 
referred.  And  in  the  case  of  Fleming  v.  People  (27 
N.  T.  329),  the  defect  was  a  failure  to  negative  certain 
provisions  of  the  statute,  and  the  court  held  the  defect 
cured  by  the  statute.  There  are  a  variety  of  other 
cases,  such  as  People  v.  Rynders  (12  Wend.  425); 
Charles  v.  People  (1  iT.  T.  180),  in  which  the  court  goes 
farther  in  the  application  of  this  statute  than  the  court 
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is  now  called  upon  to  do.  These  cases  (and,  indeed, 
without  these  authorities,  the  plain  letter  of  the 
statute),  dispose  of  the  alleged  defect  as  to  the  failure 
to  repeat  the  venue.  The  result  is  that  upon  this  ques- 
tion the  court  is  of  opinion  that  the  motion  should  be 
denied. 

Questions    of  variance   between  the  proof    given 
on  the  trial  and  the  indictment  cannot  be  raised  on  a 
motion  in  arrest.    The  indictment  in  this  case  copies, 
.  '*m  hcBc  verbaj^^  the  statement  marked,  I  believe,  No. 
4,  which  contains  the  words  "as  per  ledger."    Now, 
in  considering  this  question,  I  am  departing  a  little 
from  the  strictness  belonging  to  this  motion,  because 
the  question  is  really  one  of  variance  between  the 
proof  and  the  allegations  of  the  indictment.    So  far  as 
the  motion  in  arrest  of  judgment  is  concerned  it  cannot 
be  made  to  appear,  for  the  purpose  of  upholding  such  a 
motion,  that  there  was  a  variance  on  the  trial.    I  think, 
however,  it  was  not  necessary  to  aver  that  the  "ledger" 
was  either  true  or  false,  for  the  oath  was  not  as  to  its 
truth,  nor  as  to  the  correctness  of  the  account  con- 
tained therein.    But  it  was  to  the  fact,  that  the  com- 
pany absolutely  owned  certain  assets  stated  and  de- 
scribed in  the  account  referred  to.     It  was  quite  indif- 
ferent  from  what  book  or  from  what  account  the 
statement  of  assets  was  taken,  as,  under  the  oath  set 
forth,  perjury  could  not  be  assigned  on  the  ground 
that  the  items  of  assets  did  not  appear  in  any  ledger  or 
book.    The  perjury,  under  the  oath,  is  assigned  on  the 
affidavit,  upon  the  falsity  of  the  statement  that  the 
assets  described  were  the  absolute  property  of  the  com- 
pany.   And  it  would  be  no  answer  or  defense  to  such 
an  indictment  to  show  that  the  book  referred  to  did 
not  contain  those  items,  or  did  not  contain  them  as  set 
forth  in  form  precisely  as  the  affidavit  asserts  them  to 
have  been  owned. 

It  is  sufficient  to  sustain  the  averment,  therefore. 
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by  showing  that  the  company  did  not  own  these  assets, 
without  taking  notice  of  any  book  or  ledger  or  other 
matter  in  which  the  account  of  them  was  kept ;  and  it 
would  be  a  perfect  defense  to  show  in  this  case,  under 
this  indictment,  that  the  company  did,  in  fact,  own 
these  assets,  even  if  it  api)eared  that  they  were  not 
entered  in  any  book  whatever.  It  is  entirely  manifest, 
as  it  seems  to  me,  that  under  the  affidavit,  and  that 
part  of  it  upon  which  this  indictment  is  predicated,  it 
was  incumbent  to  show  of  necessity  the  falsehood  of 
the  statement  that  the  assets,  which  were  said  to  have 
been  taken  from  the  ledger,  were  not  owned  by  and 
were  not  the  property  of  the  company ;  and  that  it 
should  be  a  perfect  defense  on  the  contrary  to  show 
that  they  were  so  owned ;  and  the  question  whether  or 
not  they  appeared  on  any  book  is,  both  upon  the  alle- 
gation of  the  indictment  and  the  affidavit  which  was 
produced  under  the  indictment,  matter  of  immaterial- 
ity. It  does  not  touch  the  substance  of  the  issue,  and 
no  indictment,  I  think,  could  have  been  sustained 
upon  the  allegation  that  the  ledger,  to  which  reference 
is  had  in  point  of  fact,  was  different  from  the  account 
apparently  taken  from  it ;  considering  this  either  as  a 
question  of  variance  or  as  a  material  question  arising  in 
any  other  way,  I  have  no  difficulty  in  disposing  of  it. 
It  was  raised  on  the  trial  and  the  same  view  then  taken 
by  the  court,  and  that  view  has  been  strengthened  by 
the  consideration  I  have  been  able  to  give  to  it  since. 

Another  point  urged  by  the  counsel  is  that  the 
indictment  alleges  that  the  report  was  made  and  pre- 
pared for  deposit  with  the  superintendent  of  insurance, 
while  the  statute  requires  its  deposit  in  the  office  of 
the  comptroller.  Had  the  original  statute  remained 
unchanged  this  defect  would  probably  be  fatal,  because 
the  oath  to  a  report  not  to  be  deposited  according  to 
the  statute  would  not  be  one  required  by  law.  So  it 
will  be  observed  that  this  question  turns  altogether 
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upon  the  qaestion  whether  the  sfcatate  has  been  so 
changed  that  the  report  to  be  made  under  oath  is 
required  by  law  to  be  so  made  for  deposit  with  the 
superintendent  of  insurance  instead  of  with  the  comp- 
troller, as  it  was  formerly  required.  I  have  examined 
this  statute  with  a  good  deal  of  care,  and  although  it 
is  not  a  question  absolutely  free  from  doubt  it  seems 
to  me  to  be  one  about  which  there  remains  very  little 
question.  In  1859^  the  legislature  saw  fit  to  change 
the  system  of  the  laws  in  relation  to  insurance,  and 
instead  of  requiring  that  system  to  be  administered  by 
the  comptroller  of  the  State,  as  it  hitherto  had  been,  it 
created  a  new  and  independent  department — denom- 
inated the  insurance  department.  The  first  section  of 
the  act  by  which  that  was  done  was  in  these  words, 
^^  There  is  hereby  established  a  separate  and  distinct 
department,  which  shall  be  charged  with  the  exe- 
cution of  the  laws  heretofore  passed,  or  that  may 
hereafter  be  passed,  in  relation  to  insurance."  Coun- 
sel do  not  seem  to  have  given  so  much'  force  to  this 
section  as  it  seems  to  me  to  be  entitled  to.  ItwiU 
be  observed  that  the  language  takes  from  the  comp- 
troller and  carries  over  to  the  new  department  the 
execution  of  the  laws  theretofore  passed,  or  that  there- 
after might  be  passed  in  relation  to  insurance.  If  we 
examine  those  laws,  we  discover  a  system  for  the  par- 
pose  of  regulating  the  insurance  companies  of  the  State, 
to  be  carried  out  previously  by  the  comptroller,  but 
necessarily,  after  the  passage  of  the  act  of  1869,  to  be 
carried  out  by  the  superintendent  of  insurance,  placed 
at  the  head  of  a  new  department.  One  portion  of  that 
system  was  the  requirement  of  annual  reports  to  be 
made,  formerly  to  be  prepared  on  oath  and  filed  in  the 
ofilce  of  the  comptroller.  It  will  be  observed  that  the 
report  is  not  to  be  made  to  the  comptroller,  but  the 
report  is  to  be  made  and  prepared,  and  the  statute 
simply  declares  the  place  of  its  deposit .;  the  office  in 
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which  it  must  be  filed.  The  provision  of  the  statute 
(section  12  in  the  original  act)  declared  that  the  comp- 
troller should  cause  to  be  prepared  and  furnished  to 
every  company  printed  forms  of  the  statements  herein 
leqaired,  and  empowered  him  to  make  such  changes 
from  time  to  time  with  forms  of  the  same  as  should 
seem  to  him  best  adapted  to  elicit  from  the  companies 
a  true  statement  of  their  condition  in  resi)ect  to  the 
several  points  thereinbefore  enumerated.  Here  was 
the  power  conferred  to  indicate  the  manner  in  which  the 
law  required  the  report  to  be  executed.  Section  1, 
which  provides  that  a  distinct  department  shall  be 
charged  with  the  execution  of  the  laws,  transfers  that 
power  to  the  head  of  that  department,  so  that  no  one 
could  doubt,  it  seems  to  me,  that  the  comptroller  lost 
all  authority  to  dictate  the  form  of  these  reports  or  to 
make  any  changes  from  time  to  time,  and  the  super- 
intendent of  insurance  acquired  that  power.  But,  as 
to  the  place  of  deposit,  another  section  of  this  act  of 
1S59  very  clearly  indicates  the  intention  to  change  the 
place ;  I  refer  now  to  section  5  of  the  original  act.  ' '  All 
books,  papers,  and  documents,  securities,  stocks, 
bonds,  mortgages,  and  all  other  papers  whatever  in  the 
comptroller's  office,  and  in  the  office  of  the  secretary  of 
State,  relating  to  the  business  of  insurance,  shall  on 
demand  be  delivered  and  transferred  to  the  superin- 
tendent of  the  insurance  department,  to  be,  and  to 
remain  in  his  charge  and  custody."  By  necessary  im- 
plication, if  all  existing  papers  were  to  be  transferred 
to  the  new  custodian,  created  by  this  law,  all  subse- 
quent x^apers  required  in  the  process  of  the  execution 
of  the  law  must  seek  the  same  custodian. 

The  intention  of  the  legislature  to  require  the  re- 
port to  be  filed  with  the  superintendent  is  too  clearly 
indicated  by  the  terms  of  the  act  to  leave  much  doubt 
on  the  subject  of  the  effect  of  the  change  made  by  the 
act  of  1869.  And  so,  in  glancing  through  these  pro- 
VoL.  VL— 11 
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visions  of  the  statute  it  will  be  fonnd  that  the  fee  to  be 
paid  by  each  corporation  ppon  the  dei)osit  of  this  re- 
port is  payable  to  the  superintendent  of  insurance,  and 
not  to  the  comptroller.  That  fee  for  filing  the  annual 
statement,  formerly  required  to  be  $20,  was,  as  will  be 
observed  by  section  15  of  the  statute  now  before  me,  in- 
creased in  case  of  marine  and  life  insurance  companies 
to  the  sum  of  $50.  That  is  clearly  required  by  the 
statute  to  be  paid  to  the  superintendent  of  insurance, 
and  it  is  made  his  duty  to  pay  all  fees  over  to  the 
treasurer  of  the  State.  By  the  clearest  implication, 
therefore,  although  not  expressed  in  words,  the  place 
of  deposit  of  these  reports  is  transferred  from  the  comp- 
troUer's  oflSce  to  the  insurance  department ;  and  the 
contemporary  construction  of  this  act,  which  has  pre- 
vailed from  so  far  back  as  1859  to  the  present  day,  of 
making  and  filing  all  these  reports  with  the  insurance 
department,  instead  of  with  the  comptroller,  is  of  great 
weight  in  giving  effect  to  the  construction  which  seems 
justly  to  attach  to  these  several  statutes.  I  am,  there- 
fore, not  able  to  see  any  force  in  this  position  that 
requires  me  to  interfere  with  the  verdict. 

The  x>oint  that  the  indictment  does  not  aver  that 
the  oath  was  "  legally  administered "  is  one  of  form 
rather  than  of  substance,  and  falls  within  the  statute  of 
jeofails,  to  which  I  have  already  made  sufficient  allu- 
sion. The  language  of  the  indictment :  ^^  And  the 
said  Robert  L.  Case,  touching  and  concerning  the 
truth  of  the  matter  contained  in  said  statement  and 
affidavit,  was  then  and  there  sworn,  and  did  then  and 
there  take  his  corporal  oath  before  the  said  Moses  B. 
Maclay,  as  such  notary  public,  he,  the  said  Moses  B. 
Maclay,  such  notary  public,  as  aforesaid,  having  com- 
petent lawful  power  and  authority  to  administer  the 
said  oath  to  them,  and  each  of  them  in  that  behalf.'^ 
We  can  readily  see  that  it  would  have  been  a  better 
pleading  to  have  stated  this  in  the  form  suggested  by 
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the  counsel  for  the  defense— that  the  oath  was  "  then 
and  there  "  legally  administered ;  but  after  the  verdict 
(and  there  was  no  objection  of  that  character  raised  in 
the  progress  of  the  trial)  such  a  defect  seems  to  be  en- 
tirely technical,  and  ought  not  to  be  respected  by  the 
court  so  far  as  to  affect  the  judgment.  The  court  of 
appeals,  in  one  of  the  cases  which  I  have  already  cited 
—it  was  an  indictment  for  perjury,  in  which  the  in- 
dictment alleged  that  the  oath  was  administered  on 
the  Scriptures,  the  statute  providing  that  it  shall  be 
administered  on  the  gospel — the  court  held  that  it  was 
an  immaterial  defect  after  the  verdict,  first,  because 
the  word  '*  Scriptures "  was  held  to  include  the  gos- 
pel ;  and  secondly,  because  the  form  of  the  indictment, 
although  it  did  not  conform  to  the  statute  in  strictness, 
was  cured  by  the  statute  of  jeofails,  already  alluded 
to. 

The  position  that  the  oath  must  precede  the  state- 
ment cannot,  I  think,  be  maintained.  The  substance 
of  the  i)pint  made  by  the  counsel  is  that  the  statute  re- 
quires what  is  known  in  legal  parlance  as  a  promissory 
oath.  A  promissory  oath  is  one  where  the  aflSant 
swears  that  he  will  perform  some  duty  to  be  performed 
subsequent  to  the  taking  of  the  oath,  as  where  an 
officer  on  taking  an  official  oath  swears  that  he  will 
well  and  faithfully  discharge  the  duties  of  his  office. 
But  I  do  not  understand  the  counsel  for  the  defense  as 
insisting  that  an  oath  of  that  character  precisely  was 
to  be  taken  ;  on  the  contrary,  I  understand  him  as  in- 
sisting that  the  examination,  or  rather  the  report,  is  to 
be  in  the  nature  of  an  examination,  on  which  the 
party  is  to  be  i)ersonally  sworn  to  make  true  answers 
to  such  questions  touching  the  several  points  of  in- 
terrogation under  the  statute  as  shall  be  put  to  him. 
And  that  the  oath  must,  like  the  examination  of  a 
surety  or  bail,  precede  the  questions  that  are  to  be 
submitted  to  the  affiant. 
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I  am  cited  to  a  case  which,  to  some  extent,  is  cer- 
tainly analogous,  where  the  court  held  that  on  the 
examination  of  bail  the  oath  must  be  administered  pre- 
viously to  the  examination  of  the  bail  produced,  or  the 
contents  of  the  depositions  subscribed  by  him  must  be 
put  to  him  in  the  form  of  interrogations,  and  he  must  so 
verify  them  as  though  he  were  giving  evidence  in  sub- 
stance under  the  solemnity  of  an  oath.^  In  short,  the 
court  held  that  the  simple  affidavit  was  not  a  compli- 
ance with  the  requirements  of  the  statute  in  respect  to 
the  justification  of  bail.  But  that  is  not  this  case.  In 
my  judgment  the  language  of  the  statute,  in  stating 
the  statement  shall  be  prepared  under  oath,  or  that 
the  officer  shall  prepare  a  statement  under  oath,  sim- 
ply requires  that  the  statement  shall  be  verified  by 
oath.  The  statement  was  to  be  made  out,  not  necessa- 
rily by  the  officers  who  are  to  verify  it,  but  may  be 
made  out  by  any  person  who  performs  clerical  duties 
for  them.  But  when  it  is  completed  the  statute  re- 
quires that  it  should  be  verified  by  an  oath.  It  then 
becomes  a  statement  made  under  oath,  within  the 
meaning  of  the  law,  and  the  oath  is  by  no  means  nec- 
essarily to  precede  the  preparation  of  the  statement,  as 
though  it  were  upon  interrogatory  and  answer,  in  which 
a  witness  was  sworn  to  make  true  answers  to  all  such 
questions  as  shall  be  put  to  him.  But  the  statute  is 
fully  complied  with  when  the  completed  statement  is 
made  and  duly  sworn  to.  It  becomes  completed  when 
made  under  oath,  by  appending  the  affidavit  of  verifi- 
cation. Beside,  the  stathte  expressly  authorizes  the 
superintendent  of  insurance  to  prepare  for  the  officers 
of  these  companies  the  form  of  the  statement,  and  the 
form,  I  think,  by  implication,  includes  a  form  of  verifi- 
cationsuch  as  he  may  require.  And  as  the  statute  indi 
cates  no  form  except  what  may  be  inferred  from  the 
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rimple  words  "under  oath,"  but  provides  that  the 
superintendent  may  prepare  forms  to  be  filled  out  by 
these  various  companies,  I  do  not  see  that  there  is  any 
reason  to  question  that  the  form  prescribed  by  him, 
though  it  be  in  the  form  of  an  affidavit,  becomes  the 
oath  which  this  statute  requires.  And  if  it  be  taken 
by  a  proper  officer,  and  duly  sworn  to,  it  becomes  a 
verification  of  the  statement  itself  "  UTvAer  oaiJty'  I 
have,  therefore,  no  embarrassment  in  disposing  of  that 
objection  as  one  that  does  not  justly  apply  to  the  case 
before  us. 

The  point  was  made  that  the  statement  presented 
in  this  case  was  not  one  contemplated  by  law,  because 
it  was  made  in  the  month  of  February,  1876,  some  two 
months  after  the  expiration  of  the  fiscal  year,  and  that 
it  does  not  profess  ta  state  the  condition  of  things  at 
the  time  the  statement  was  made  out,  but  relates  to  an 
antecedent  point  of  time  of  about  two  months,  to  wit : 
to  December  31.  Now,  on  that  subject,  I  have  exam- 
ined the  statute,  and  am  clearly  of  opinion  that  the 
statement  contemplated  by  law  is  an  annual  one,  cover- 
ing a  fiscal  year.  The  statute  obviously  requires  re- 
ports for  completed  years,  and  the  act  of  1861,  cited 
by  the  learned  counsel  for  the  people  {Laws  of 
1861,  c.  326,  p.  769),  produces  uniformity  in  the  fiscal 
years  of  all  this  class  of  corporations.  December  31 
was,  therefore,  the  close  of  the  fiscal  year,  and  state- 
ment of  the  condition  on  that  day  was  properly  re- 
quired by  the  superintendent.  It  was  a  matter  of 
indifference  within  what  period  after  that  day  this 
statement  was  made,  provided  it  complied  with  the  re- 
quirement of  the  statute  that  it  should  be  made  in 
sixty  days ;  and  this  time  is  evidently  given  to  the 
companies  in  order  that  they  may  be  able  to  bring 
down  their  affairs  to  the  termination  of  the  year,  on 
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December  31,  and  make  an  annual  statement  for  the 
fiscal  year  expiring  on  that  day.  The  sixty  days'  time 
is  evidently  given  for  the  purpose  of  enabling  them  to 
consummate  that  intention  of  the  statute.  It  is  there* 
fore  a  matter  of  no  importance  that  the  items  of  the 
statement  relate  to  a  time  antecedent  to  the  time  of  its 
being  in  fact  written  or  prepared.  Such  a  report, 
therefore,  is  not  in  excess  of  the  power  of  the  sui)eri]i- 
tendent  to  require,  and  is  not  obnoxious  to  the  objec- 
tion urged  by  the  learned  counseL 

The  most  material  point  relates  to  the  form  of  the 
affidavit.  It  is  claimed  that  by  the  true  construction 
of  the  affidavit  the  closing  words  "according  to  the 
best  of  their  information,  knowledge  and  belief,  re- 
spectively," relate  to  and  qualify  every  portion  of  the 
affidavit.  If  this  be  the  true  construction,  the  affidavit 
is  a  qualified  one  in  respect  to  each  of  its  statements, 
and  the  averments  of  the  indictment  should  have  set 
forth  the  qualification  and  negatived  both  the  truth 
of  the  statement  and  the  truth  of  the  assertion  that 
they  were  true  according  to  the  best  of  the  affiant's 
knowledge  and  belief.  In  that  case  such  averments 
would  be  matter  of  substance,  calling  for  proof  of  addi- 
tional facts  beyond  those  which  established  the  untruth 
of  the  statement  of  assets.  I  concur  with  the  learned 
counsel  for  the  defense  in  the  opinion  that  when  an 
affidavit  is  made  upon  information  and  belief,  it  is 
essential,  in  an  indictment  thereon,  that  it  should  em- 
body the  whole  of  the  affidavit  so  far  as  it  is  material 
to  the  charge  of  perjury,  and  so  far  as  the  oath  is  qual- 
ified by  the  statement,  upon  information  and  belief, 
with  proper  averments  negativing  the  same.  But  I  do 
not  so  construe  this  affidavit.  My  construction  of  this 
affidavit  is  that  the  first  member  of  it  is  a  positive 
statement.  The  facts  therein  contained  are,  firsts  that 
the  officers  (the  president  and  secretary),  make  the 
affidavit  as  such  officers  of  the  company,  and,  sec- 
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ondly,  that  all  the  assets  above  described  were,  on  De- 
cember 31j  the  absolute  property  of  the  company,  free 
and  clear  &om  all  liens  or  claims  thereon,  except  as 
above  stated.  Then  follows  a  statement  in  relation  to 
certain  schedules  and  the  explanations  thereunto  an- 
nexed, and  as  to  their  being  a  correct  exhibit  of  the 
liabilities,  income,  disbursements  and  general  con- 
dition and  a£fairs  of  the  company,  on  the  said  De- 
cember 31,  and  this  statement  alone  is  qualified  by  the 
words  according  to  the  best  of  their  knowledge,  infor- 
mation and  belief  respectively.  There  are  good  reasons 
for  qualifying  the  second  member  of  this  afiidavit,  be- 
cause that  relates  to  the  condition  and  affairs  of  the 
company,  generally  upon  which  they  are  called  upon 
to  report,  and  may  well  and  properly  be  stated  with 
the  qualification  as  to  their  knowledge  and  belief.  The 
other  relates  to  matters  which  are  or  certainly  ought  to 
be,  within  the  personal  knowledge  of  the  officers,  and 
it  was  the  obvious  intention,  as  it  seems  to  me,  of  the 
framer  of  this  affidavit — the  superintendent  of  insur- 
ance, I  suppose,  or  possibly  the  comptroller — that  the 
condition  of  the  assets  in  respect  to  the  absolute 
property  of  the  company,  should  be  affirmatively  and 
positively  stated.  So  there  would  be  nothing  left  to 
doubt  or  conjecture  on  the  subject  of  what  the  com- 
pany actually  had  in  the  form  of  real  estate  or  of 
money  and  securities  covered  by  that  statement.  These 
respective  members  are  divided  in  punctuation  by  a 
semicolon;  it  very  commonly  occurs  that  affidavits 
contain  statements  which  are  positive  and  made  upon 
knowledge,  followed  by  statements  which  are  upon 
mere  information  and  belief.  And  a  very  common 
illustration  may  be  taken  from  the  affidavit  of  merits, 
which  lawyers  are  often  preparing  for  their  clients, 
in  form  as  follows:  *'John  Doe,  being  duly  sworn, 
says  that  he  is  the  above-named  defendant,"  and  then 
proceeds  to  say  that  he  has  a  good  and  sufficient  de- 
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f ense  to  the  action,  as  he  verily  believes  after  having 
stated  the  case,  &c.,  to  his  counsel.  Now,  no  one 
woald  claim  that  the  subsequent  qualification  lespect- 
ing  ^^information  and  belief,"  applied  to  the  statement 
that  he  was  the  defendant  in  the  action.  That  state- 
ment would  be  treated  as  a  positive  one,  and  if  any 
X)erson  not  the  defendant  should  make  an  affidavit  in 
which  he  states  positively  that  he  is  the  defendant, 
that  portion  of  the  affidavit  would  t^  the  basis  of  an 
indictment  for  perjury,  charging  him  with  having 
sworn  of  his  own  knowledge  falsely  that  he  was  the 
defendant,  when  in  point  of  truth  he  was  not.  And  I 
think  no  construction  would  be  given  which  would 
carry  f orvmrd  the  force  of  an  affirmation  on  belief  so 
as  to  affect  the  assertion  that  he  was  the  defendant  in 
the  action.  Now,  it  does  not  follow  necessarily,  there- 
fore, that  in  the  form  of  affidavit  of  this  kind,  that  the 
words  ^^on  information  and  belief,"  of  necessity,  affect 
every  statement  contained  in  the  whole  affidavit.  The 
question  is  one  of  fair  construction,  and  in  my  judg- 
ment a  fair  construction  of  this  affidavit  is  that  it  con- 
tains a  positive  averment  to  certain  facts,  and  an  av^- 
ment  upon  information  and  belief  of  certain  other 
facts ;  and  therefore,  I  am  of  opinion  that  this  point  is 
not  well  taken,* 

The  motion  for  a  new  trial  on  newly  discovered 
evidence  in  this  case  is  not  brought  within  the  require- 
ments of  any  of  the  rules  affecting  such  motions. 
The  newly  discovered  evidence  relates  to  one  of  the 
most  material  questions  litigated  on  the  trial.  In 
respect  to  that  question  it  is  merely  cumulative  in  the 
strictest  sense  of  that  term.  The  new  witnesses  are  not 
called  to  give  testimony  to  any  newly  discovered  facts, 
and  are  not  supposed  to  be  able  to  give  any  newly  dis- 
covered evidence.      They   are,  in    fact,  simply  new 

*  As  to  this  pointy  overruled  in  Lambert^s  case,  p.  181,  of  this  toL 
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witnesses  to  old  evidence.  Th^  evidence  which  they 
propose  to  give  us  was,  in  fact,  given  by  others  in  al- 
most the  precise  words  in  which  these  several  affidavits 
state  they  could  give  it.  They  are  not  shown  by  the 
affidavits  to  have  been  unknown ;  in  short,  they  appear 
upon  the  face  of  the  papers  to  have  been  subordinates 
of  the  compsLnjy  familiar  with  the  affairs  ;  and  one  of 
them  stated  that  he  prepared  the  greater  part  of  this 
statement.  The  point  to  which  it  is  sought  to  call  them 
is  whether  or  not  this  report  was  sent  up  to  Mr.  Mac* 
lay's  office  by  another  employee  (Roberts),  and  pre- 
sented to  ^r.  Maclay  by  him  and  brought  back  by 
him,  and  that  Mr.  Maclay  was  not  present  at  the  office 
of  the  company.  That  is  a  point  upon  which  one  of 
the  employees  was  called.  It  was  manifestly  known 
to  have  been  an  important  point,  otherwise  Roberts 
would  not  have  been  called  as  a  witness,  for  he  gave 
no  testimony  on^any  other  subject.  It  was  something, 
therefore,  the  materiality  of  which  was  understood  by 
the  counsel  for  the  defense.  It  is  something  upon 
which  the  defendant  was  examined  upon  the  exact 
proposition,  as  to  the  carrying  of  this  pai)er  back  and 
forward  by  the  porter ;  and  it  was  something  as  to 
which  most  clearly  it  was  the  duty  of  the  defense  to 
have  had  other  employees  produced  for  the  purpose  of 
showing  what  knowledge  they  had  on  the  subject.  I 
am  at  a  loss  to  see  any  ground  upon  which  the  court 
would  be  justified  in  holding  that  this  comes  within  the 
role  of  "  newly  discovered  evidence"  required  by  the 
long  settled  and  well  established  practice  in  such  cases. 
This  court  is  doubtless  clothed  with  power  to  grant 
new  trials  under  the  act  of  1875,  where  they  would 
be  granted  in  civil  actions.  But  it  is  asking  the  court 
to  go  far  beyond  any  power  that  any  court  has  ever 
assumed  in  any  civil  action  to  grant  a  new  trial  where 
it  is  palpable  the  ground  substantially  is  one  of  the 
defenses,  which  was  litigated  by  calling  witnesses  who 
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gave  testimony  in  relation  to  it,  and  it  appears  that  the 
other  witnesses  who  were  employed  in  the  company, 
and  who  had  similar  information  on  that  subject,  might 
have  been  called,  but  were  not.  That  is  all  there  is  of 
this  case.  It  is  trae  that  by  the  affidavit  of  Mr.  Fill- 
lerton  some  attempt  is  made  to  explain  the  fact,  or 
rather  to  meet  the  argument  of  the  district  attorney 
with  reference  to  the  statement  of  the  defendant  that 
it  had  not  occurred  to  him  until  the  notary  was  sworn 
that  he  had  not,  in  fact,  made  oath  to  this  affidavit ; 
but  it  would  hardly  have  been  allowable  to  have  con- 
tradicted him  upon  that  subject.  I  think,  to  grant  a 
new  trial  for  the  purpose  of  enabling  some  one  to  con- 
tradict the  defendant  upon  that  subject  would  be  going 
quite  too  far.  It  was,  at  most,  a  mistake  made  by 
him.  I  think  his  stating  that  it  did  not  occur  to  him 
before  was  clearly  a  mistake,  and  I  think  so,  because  it 
is  manifest  that  Roberts  had  been  subpoenaed  upon 
that  very  question,  for  the  purpose  of  showing  that 
the  affidavit  was  not  sworn  to  ;  and  was  present  as  a 
witness  and  had  already  been  sworn  on  that  subject,  a 
fact  which  could  not  have  taken  place  if  it  had  not 
occurred  to  somebody  that  such  a  question  was  at  issue. 
But  I  am  free  from  all  doubt  upon  the  subject  as  to  the 
power  or  authority  of  the  court  under  such  a  state  of 
facts  to  grant  a  new  triaLon  the  ground  of  newly  dis- 
covered evidence. 

[The  learned  judge  here  discussed  the  question  as 
to  the  verdict  being  against  the  weight  of  evidence,  and 
concluded  as  follows :] 

There  was,  I  must  say,  evidence  to  support  the 
verdict.  The  question  of  the  weight  of  evidence  was 
purely  one  as  to  what  credibility  belonged  to  the 
several  witnesses,  and  under  all  the  circumstances  no 
court  ought  to  interfere  with  such  a  verdict.  The  re- 
sult is  that  the  motion  in  its  several  aspects  must  be 
denied. 
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Exception  was  taken  to  the  ruling  of  the  court,  on 
all  the  points  presented  by  defendant's  counsel,  and 
each  of  the  several  x)oints  separately. 


II.  OeneraZ  Terrriy  July,  1878.  The  plaintiff  in 
error  having  obtained  a  writ  of  error  to  review  the 
conviction,  the  general  term  in  affirming  the  conviction 
held  substantially  in  accordance  with  the  above  opin- 
ion of  Davis,  P.  J.* 

in.  N.  T.  Court  of  Appeals,  December,  1878.  The 
plaintiff  in  error  then  obtained  a  writ  of  error  to  re- 
view the  judgment  of  the  general  term. 

Oeorge  F.  Comstock,  Algernon  8.  Sullivan,  James 
T.  WorthingUm  and  Charles  H.  Winfield,  for  plaint- 
iff in  error,--Cited :  as  to  necessity  of  concurrence  of  the 
will  to  constitute  i)erjury :  1  Bish.  Cr.  Law,  %  320 ;  2 
Id,  §  1048.  As  to  necessity  of  being  sworn  before  mak- 
ing the  statement :  Smith  v.  People,  1  Parker  Or.  317 ; 
People  V.  Bestell,  3  Hill,  304.  As  to  non-requirement 
of  statement  to  be  filed  in  superintendent's  office :  L. 
1853,  c.  463,  §  12 ;  L.  1866,  c.  514.  As  to  swearing 
honestly  to  a  fact,  or  belief,  though  it  may  be  false  : 
Commonwealth  v.  Brady,  71  Mass.  78 ;  R.  v.  De- 
Bevoian,  6  Carr.  17  ;  U.  S.  v.  Shellmeir,  1  Baldw.  370  ; 
U.  S.  V.  Alkins,  1  Sprague,  568 ;  Commonwealth  v. 
Brady,  6  Oray,  78 ;  Cathan  v.  State,  39  Miss.  541. 
As  to  necessity  of  oath  being  actually  taken  before  a 
duly  authorized  officer :  2  Chit.  Or.  L.  304 ;  3  Jnst. 
166 ;  2  Whart  Or.  L.  §  2205  ;  2  Mev.  Stat.  p.  681,  ^  1. 
As  to  perjury  not  being  predicated  on  voluntary  oath : 
U.  S.  T.  Babcock,  4  McLean,  113 ;  People  v.  TYavis,  4 
Parker,  213 ;  Jackson  v.  Humphreys,  1  Johns.  499 ; 
Ross  T).  Rouse,  1  Wend.  477 ;  Wood  v.  People,  59  N. 
r.  117.  Or  upon  an  immaterial  matter :  King  v.  Griepe, 

*  See  14  Hun,  508. 
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1  Ld.  RayrrCd^  256 ;  Roscoe  Or.  Ev.  758  ;  2  Buss,  on 
Crimes^  Vtsn ;  State  «.  Morris,  9  N.  H,  99  ;  Common- 
wealth V,  Knight,  12  Mass.  274 ;  State  v.  Hathaway,  8 
N.  McCord^  118.  Or  upon  matter  not  required  by  the 
statute :  Warren  v.  Fowler,  8  Md.  26 ;  Silver  v.  State, 
17  Ohio,  365 ;  State  v.  Hella,  2  Hill,  290 ;  Ortner  v. 
People,  4  Hun^  323 ;  Commonwealth  v.  Pickering,  8 
Oratt.  628.  Or  upon  an  affidavit  not  made  in  pur- 
suance of  a  statute:  Hood  r>.  State,  44  Ala.  81.  Of 
unless  the  defendant  is  brought  within  the  material 
words  of  a  statute  both  by  the  allegations  of  the  in- 
dictment and  the  proof :  1  Arch.  Or.  Ev.  385 ;  Wood 
7).  People,  53  N.  T.  511 ;  People  v.  Allen,  5  Den.  76 ; 
Dawson  v.  People,  25  N.  T.  399 ;  State  ??.  Barber,  18 
Verm.  195 ;  State  v.  Keene,  34  Me.  500 ;  State  v. 
Foster,  11  lowa^  291.  Or  the  false  swearing  is  charged 
^  as  it  occurred :  Williams  ».  State,  Humph.  8 ;  King  tL 
Home,  Comp.  672;  StarMe'  Or.  PI.  77;  Eling  v. 
Stevens,  5  Ea^t,  258 ;  Ortner  v.  People,  6  N.  Y.  Sup^m 
Ct.  {T.  &  C.)  548.  As  to  necessity  of  showing  an  an* 
thorized  oath  taken  before  a  duly  authorized  officer : 
People  t).  Phelps,  9  Wend.  9 ;  U.  S.  v.  Beming,  4 
McLean,  3  ;  McGregor  v.  State,  1  Carter,  232 ;  State  v. 
Galliman,  2  iTid.  375 ;  Morrell  v.  People,  32  lU.  429, 
And  taken  in  due  form  of  law :  People  v.  Tuttle,  36  N^ 
T.  431 ;  State  v.  Morris,  9  N.  H.  96  ;  Dodge  v.  State^ 
4  Zahris.  455 ;  2  jR^  .SI  p.  681,  §  1.  As  to  granting  a 
new  trial  because  weight  of  evidence  tended  to  show 
the  improbability  of  the  defendant  baring  taken  any 
oath :  Cochran  v.  State,  7  Rvrniph.  644 ;  Bedford  v. 
Srate,  5  Id.  552 ;  Leake  n.  State,  10  Id.  144 ;  State  tr. 
Lyon,  12  Conn.  4S^.  As  to  necessity  of  the  evidence 
being  not  only  consistent  with  the  prisoner's  guilt,  but 
inconsistent  with  any  other  rational  conclusion :  Scevena 
V.  People,  4  Parker,  396,  and  10  IT.  F.  549  ;  People  f>. 
Bennett,  49  -flT.  Y.  137 ;  United  States  v.  Douglass,  2 
Blatchf.  207 ;  People  n.  Murray,  41  Cal.  66  •  Algheri 
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«.  State,  26  Miss.  648 ;  1  Starkie  on  Ev.  610.    As  to 
the  variance  from  the  averments  of  the  indictment  in 
the  proof :  Williams  v.  State,  7  Humph.  48 ;  State  v. 
Kaymond,  20  /owa,  682 ;  2  WTiart  Or.  Law,  %  2261 ; 
CJommonwealtb  v.  Brady,  71  Mass.  78 ;  United  States 
».  Shellmire,  1  BaMw.  370.    As  to  refnsal  to  grant  a 
new  trial  on  accoont  of  newly  discovered  evidence 
which  is  merely  cumulative :  Roberts  v.  State,  3  Kelly , 
310 ;  Commonwealth  v.  Flanagan,  7    WaMs  &  Serg. 
416 ;  Commonwealth  v.  Murray,  2  Ash.  41 ;  Aiken  v. 
Bemis,  3  Woodb.  &  M.  349 ;  Commonwealth  t?.  Wil- 
liams, 2  Ash.  69 ;  People  ©.  McDonald,  47  Cal.  134 ; 
Williams  v.  People,  45  Barb.  201.    As  to  granting  a 
new  trial,  if  newly  discovered  evidence  being  brought 
before  another  jury  would  probably  change  the  result : 
Commonwealth  n.  Flanagan,  7  Watts  S.  433 ;  Thomp- 
son's Case,  8  Orait.  637 ;  Giles  v.  State,  6  Geo.  276 ; 
State  V.  Carr,  1  Frosty  166  ;  3  Oraham  on  New  Trials, 
1044.    As  to  defendant's  request  for  an  acquittal  at 
dose  of  prosecution's  case :  People  i?.  Bennett,  49  N.  Y. 
137.    As  to  motion  in  arrest  of  judgment :  People  v. 
Brano,  6  Parker,  657 ;  People  v.  Allen,  43  N.   T.  28  ; 
Wood  ©.  People,  63  Id.  511 ;  People  v.  Allen,  6  Den. 
'8;  1  Arch.  Crim.  JSv.  286  ;  Dawson  v.  People,  26  N. 
^'  399 ;  State  v.  Barber,  18  Verm.  195  ;  State  v.  Keene, 
34  Me.  600 ;  State  v.  Godfrey,  24  Id.  232 :  State  v. 
Foster,  11  Iowa,  291 ;  Bryan  v.   State,  45  Ala.  86 ; 
P^Ph  V.  Gaige,  26  Mich.  30 ;  1  Chit.  Or.  L.  172, 
^l    1  Stark.   Or.  PL  83,   90,  91;    Arch.   Cr.  PI. 
*^^;    2    Chit.    Or.     PI.    342,    420;    Commonwealth 
J:  ^dge,  2  Gratt.  679 ;  Campbell  t.  People,  8  Wend. 
^^^     State  V.  Neal,  42  Mo.   119;    People    t).  War- 
JBfl,  9     1^7-^^    272 ;  Tuttle  v.  People,  36  iT.    T  431 ; 
*J^^    -?>.  Norris,  9  N.  H.  96 ;  Dodge  t>.  State,  4  ZaIyr. 
^  5    ^urns  t).  People,  69  Barb.  643 ;  Starkie  Or.  PI. 
^^-A*,  State  V.  Gallimon,  2  /reeZ.  372;  McGragor  v.  State, 
rjO^Tfer,  232 ;  United  States  v.  Wilcox,  4  Blatckf.  391 ; 
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WharL  Cr.  L.  §  2241;  United  States  t>.  Stowell,  2  Cwrtu, 
153;  2  T.  a.  69;  1  Id.  69;  1  Leach,  249;2M.  <fe>a381; 
Starkie  Cfr.  PI.  77  ;  5  East,  258  ;  United  States  7i.  Cow- 
ing, 4  Oranch  C.  Gt.  613 ;  Greston  t).  People,  61  Barh. 
35 ;  Commonwealth  v.  Knight,  12  Mass.  274.  As  to 
exceptions  as  to  formation  of  the  general  term :  Van 
Dam  7).  Crosby  (A.  D.  1751),  2  Smith's  Hist.  p.  25, 
(Imprint  of  N.  Y.  Historical  Society,  1830) ;  L.  18T7, 
c.  448,  §§  221,  228,  234,  235,  237  ;  1  ^.  i.  335,  §  8 ;  Id.  p. 
335,  c.  66 ;  R.  8.  part.  III.  c.  1,  tit.  4,  §  19.  As  to  punc- 
tuation and  construction  of  the  aflBidayit :  Rex  v.  Cres- 
pigny,  1  Esp.  280  ;  United  States  v.  Conner,  3  McLean, 
573 ;  United  States  v.  Stanley,  6  Id.  409  ;  2  Chit.  Or.  L. 
London  Ed.  1816 ;  2  Bishop,  §§  1043,  1045,  1047 ;  2 
Whart.  §  2119;  Jackson  v.  Staap,  1  Johns.  387;  Moflfat's 
Executors  v.  Strong,  10  Id.  13.  As  to  notary's  juris- 
diction :  18  Bow.  Pr.  118;  33  Id.  312.  As  to 
necessity  of  allegation  of  time  and  place  where  crime 
is  committed :  7  Geo.  IV.  c.  64,  §  20 ;  14  and  16 
Vict.  c.  100,  §  24;  3  ^.  >a  6  Ed.  p.  1022;  Qustin  v. 
People,  61  Barb.  35 ;  McDonald's  Case,  3  CUy  HaU 
Bee.  128 ;  Camig'a  Case,  Id.  44 ;  Keylyng^s  Hep.  15; 
Hawkins'  Pleas  of  the  Crown,  vol.  3,  c.  25,  §  35 ; 
State  of  Mo.  d.  Cook,  1  Mo.  547;  Queen  o.  Harris,  2  Lord 
Raymond,  1304.  As  to  necessity  of  every  issuable 
fact  being  charged  with  a  venue:  United  States  t?. 
McNeal,  1  OaZlison,  387;  2  Wash.  C.  G  282;  2 
Hawkins,  c.  2,  §  78,  and  c.  23,  §  88  ;  Ba/aorCs  Abridge- 
ment,  G.,  4;  2  Hal.  178;  2  Strange,  901;  Corny n's 
Dig.  480  ;  11  Serg.  &  R.  177;  2  CoU)i/s  Crim.  L.  131 ; 
Dyer,  69;  2  Hal^s  Pleas  of  the  Crown,  173,  178; 
Croke's  Crim.  L.  31 ;  State  v.  Roberts,  26  Me.  268; 
State  V.  Hardwick,  2  Miss.  226 ;  Jane  v.  State,  3  Id. 
61 ;  State  v.  Allen,  R.  M.  Charlton  {Oeo.)  518 ;  People 
V.  Bums,  6  Park.  Cr.  657 ;  1  ArchhoWs  Cr.  Pr.  <£•  PI. 
671,  note  1,  citing  4  Bl.  Com.  373 ;  3  Burr.  1901 ;  1 
East,  146  ;  5  Penn.  245  ;  2  Burr.  801  ;  2  Strange,  845. 


ABBOTT'S    NEW   CASES.  176 

Case  V,  People. 

As  to  oaths  not  having  been  actually  taken  by  the  de- 
fendant :  Ruloflf  V.  People,  18  iT.  T.  179 ;  People  v. 
Morrison,  1  Park.  Or.  625  ;  Van  Rensselaer  v.  Dole,  1 
Johns.  Cas.  279 ;  2  i?.  S.  681,  §  1. 

Benjamin  K.  Phelps ^  District  Attorney ^  for  the  Peo- 
ple, defendants  in  error. — The  general  term  was  prop- 
erly constituted,  and  had  full  power  to  hear  and 
determine  the  cause  (Cb^e  of  Civ.  Pro.  §§  228,  229,  and 
235).  The  report  was  properly  deposited  with  the  su- 
perintendent of  the  insurance  department,  and  not 
with  the  comptroller  {L.  1853,  c.  463;  2^.  5^.,  6  ed. 
p.  672  et  seq.;  L.  1859,  c.  366  \  2  R.  8.  %  ed.  p.  638, 
et  seq.).  It  was  not  necessary  for  the  indictment  to 
charge  that  the  items  upon  which  perjury  was  assigned 
were  false,  within  the  information,  knowledge,  and 
belief  of  the  defendant  (McKinney  n.  People,  3  Parker^ 
510).  Neither  was  it  necessary  to  set  out  the  whole 
affidavit  (Campbell  v.  People,  8  Werid.  636).  The 
objections  that  the  indictment  did  not  properly  charge 
the  oath  to  have  been  administered  in  due  form  of  law 
cannot  prevail  when  raised  for  the  first  time  after  the 
verdict  (3  Rev.  Stat.  Banks'  6  ed.  p.  1022 ;  Mason 
V.  People,  26  N.  T.  200 ;  People  v.  Powers,  2  Seld. 
50 ;  People  v.  Phelps,  5  Wend.  9  ;  People  v.  Rynders, 
12  Id.  4St5 ;  Charles  v.  People,  1  Corns.  180  ;  Fleming 
V.  People,  27  N.  T.  329 ;  Tuttle  v.  People,  36  Id.  431 ; 
Sanchez  v.  People,  22  Id.  150 ;  Kennedy  v.  People, 
39  Id.  251 ;  Tomlinson  v.  People,  5  Parker^  313 ; 
People  V.  Taylor,  3  Den.  91).  The  books  of  the 
company  were  admissible  in  evidence  for  the  pur- 
pose of  showing  what  appeared  in  them  to  be  the  prop- 
erty of  the  company  (United  States  v.  Wood,  14  Pet. 
430 ;  13  Curtis  Supreme  Ct.  536).  To  be  proper  ground 
for  granting  a  new  trial  the  testimony  should  be  newly 
discovered,  should  not  have  been  obtainable  with  rea- 
sonable diligence  before  the  trial,  and  should  not  be 


176  ABBOTT'S    NEW   CASES. 

Case  V.  People. 

cumulative  merely  (People  v.  Supreme  Ct.,  10  Wend. 
280 ;  Williams  v.  People,  45  Barb.  201 ;  People  «. 
Mack,  2  Parker  J  673 ;  People  v.  McQuire,  2  Buriy  269 ; 
Fleming  v.  Hollenback,  7  Barb.  271).  The  evidence 
was  sufficient  to  sustain  the  verdict,  and  the  court 
would  not  be  justified  in  interfering  with  it  unless  the 
finding  was  either  without  evidence,  or  so  against  the 
weight  of  evidence  that  it  must  have  been  brought 
about  by  either  partiality,  corruption,  or  gross  igno- 
rance (Mackey  T).  N.  Y.  C.  R  R.,  27  Barb.  528;  Wil- 
liams V.  Vanderbilt,  29  Id.  491 ;  Fleming  v.  Smith,  44 
Td.  557 ;  Morse  v.  Sherrill,  63  Id.  21 ;  Beckwith  v. 
N.  Y.  Cent,  64  Id.  300).  Questions  of  fact  are  not  to 
be  reviewed  upon  writ  of  error  (Wood  v.  People,  2 
Hun,  381). 

Miller,  J. — Numerous  questions  were  raised  upon 
the  argument  as  to  the  validity  of  the  conviction  of  the 
accused. 

Among  others,  and  perhaps  the  most  serious  one, 
arises  upon  the  motion  made  by  the  prisoner's  counsel 
at  the  close  of  the  testimony  of  the  prosecution  upon 
the  trial  of  the  indictment,  to  acquit  the  defendant 
upon  the  ground  of  the  insufficiency  of  the  proof  that 
the  affidavit  was  made  upon  which  the  perjury  was 
assigned.  The  same  motion  was  renewed  at  the  close 
of  the  whole  testimony,  and  the  court  were  then  re- 
quested to  instruct  the  jury  to  acquit  on  the  ground 
that  the  oath  was  not  administered  to  the  defendant 
Each  of  the  motions  was  denied,  and  an  exception 
taken  to  the  several  rulings  of  the  judge  in  reference 
to  the  same.  If,  as  is  urged,  the  oath  was  not  admin* 
istered,  the  allegation  in  the  indictment  that  the 
accused  swore  to  the  affidavit  was  not  proven,  the  evi- 
dence would  not  justify  a  conviction,  and  the  court 
should  have  discharged  the  prisoner  by  directing  an 
acquittal. 
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In  order  to  determine  accurately  how  the  fact  was, 
it  is  necessary  to  examine  carefully  the  testimony,  ap- 
pearing in  the  record  before  us,  as  to  the  oath  having 
been  administered  by  the  notary  to  the  accused. 

The  notary  Maclay,  who  was  sworn  upon  the  trial, 
after  looking  at  the  affidavit,  in  response  to  a  question 
put  to  him  by  the  public  prosecutor,  to  the  effect  that 
the  persons  there  indicated  were  sworn  before  him  to 
the  truth  of  the  affidavit,  and  that  it  was  subscribed 
by  him  as  a  notary  public,  answered  in  the  affirmative. 
Upon  his  cross-examination,  after  stating  that  he  could 
not  remember  the  specific  occasions  on  which  he  had 
taken  affidavits,  and  the  character  of  the  affidavits 
taken  by  him,  he  stated  that  he  had  no  particular 
recollection  of  this  affidavit,  except  seeing  his  signa- 
ture to  it.  He  thought  it  was  taken  at  the  office,  but 
he  did  not  remember  the  place.  He  did  not  recollect 
positively  any  matter  connected  with  it.  That  he  tes- 
tified to  the  verification  from  seeing  his  certificate  to  it 
as  a  notary  public,  and  beyond  that  had  no  recollection 
as  to  the  place  or  circumstances  under  which  it  was 
taken.  He  also  stated  that  all  affidavits  were  taken, 
with  few  exceptions,  at  the  company's  office  in  Pine 
street ;  but  from  the  circumstances  that  the  affidavits 
were  usually  taken  in  their  office,  with  some  excep- 
tions, and  that  he  was  frequently  down  in  the 
neighborhood,  he  argued  that  it  was  taken  there.  His 
examination  elicited  the  fact  that  he  was  uncertain  as 
to  the  place  and  circumstances,  and  that  he  could  not 
positively  or  directly  swear  to  the  taking  of  the  affida- 
vit. In  fact,  it  was  mere  conjecture,  arising  from  the 
circumstance  that  his  name  was  subscribed  to  it  as  a 
notary  public.  Standing  alone,  the  testimony  of  the 
notary  was  very  loose,  uncertain,  and  unreliable.  He 
does  not  swear  to  the  material  fact  in  the  case,  that  he 
did  administer  the  oath  to  the  accused,  and  it  is  only 
for  the  reason  that  he  finds  his  name  attached  to  the 
ToL.  VL--12 
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jurat  that  he  "  thiuks"  and  "argnes''  and  it  may  be 
truly  said,  perhaps,  he  supposes  that  he  took  the  affi- 
davit.   Such   testimony  is  certainly  entitled  to  but 
little  consideration.    The  very  fact  that  he  hesitates, 
qualifies  and  limits  his  testimony,  evinces  that  he  had 
no  confidence  in  the  truth  of  the  fact  that  he  actually 
did  take  the  affidavit.    If  he  knew  that  he  did,  or  even 
if  he  actually  believed  that  such  was  the  truth,  there 
can  be  no  doubt  that  he  would  have  sworn  to  it  di- 
rectly.   He  fails  to  do  this,  and  in  the  absence  of  any 
other  proof,  and  if  the  case  stood  on  his  testimony 
alone,  it  is  at  least  exceedingly  doubtful  whether  the 
evidence  was  sufficient  to  hold,  as  a  matter  of  law,  that 
proof  had  been  given  that  the  accused  took  the  oath. 
Weighing  such  evidence  by  the  rules  which  have  been 
established  by  the  decisions  of  the  courts,  and  the 
principles  of  common  law,  it  was  certainly  very  slight 
and  uncertain.    The  certificate  which  the  notary  had 
given  on  its  face,  in  connection  with  the  testimony, 
raised  a  presumption,  perhaps,  that  the  officer  had 
done  his  duty,  and  prima  facie  was  barely  enough  to 
authorize  such  a  conclusion.    In  view,  however,  of  the 
fact  that  the  officer  himself,  with  the  affidavit  signed 
by  him  before  him,  refused  to  swear  that  he  did  ad- 
minister  the  oath,   this  presumption   was  not  very 
strong.    While  a  presumption  arising  from  a  given 
state  of  facts  may  properly  be  indulged  in  favor  of  the 
performance  by  a  public  officer  of  an  official  duty,  such 
presumption  utterly  fails  when  the  evidence  shows  that 
it  is  entirely  unwarranted.    In  a  case  like  this,  there 
must  be  proof  of  the  oath  taken,  independent  of  the 
notary's  certificate,  signature,  seal  wA  jurat. 

Assuming  that  the  evidence  was  prima  facie  suffi- 
cient, the  presumption  arising  from  the  testimony  was 
liable  to  be  rebutted  by  other  testimony  that  the  oath 
was  not  administered,  and  we  think  the  proof  on  the  be- 
half of  the  prisoner  was  entirely  sufficient  to  overcome 
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tlie  evidence  of  the  prosecution,  and  to  establish  that 
no  oath  ever  was  administered,  and  that  the  affidavit 
was  not  sworn  to.    This  position  is  sustained  by  the 
testimony  of  the  accused,  who  positively  swore  that  he 
never  took  the  oath ;  by  the  evidence  of  Allen  and 
Wetmore,  the  vice-president  and  secretary  of  the  com- 
pany, each  of  whom  testified  that  the  affidavit  was 
signed  in  the  office  of  the  company,  was  not  sworn  to, 
but  was  taken  to  be  certified  by  the  porter,  Roberts,  to 
the  notary,  and  was  so  certified  in  the  absence  of  the 
accused.     This  testimony  is  supported  by  Roberts,  the 
porter,  who  swears    that   he    took   the   affidavit   to 
Maclay's  office  and  Maclay  wrote  his  name  upon  and 
put  his  seal  on  it,  and  the  witness  then  took  and  re- 
turned it  to  the  office  of   the  company.     Whatever 
criticism  may  be  made  as  to  the  credibility  of  the  ac- 
cused or  such  witnesses  as  were  charged  vrtth  crime  in 
connection  with  the  prisoner,  there  is  nothing  in  the 
case  which  in  any  way  impugns  or  discredits  the  testi- 
mony of  Roberts,  and  his  statement  is  sustained  by 
the  evidence  of  Snyder,  another  witness,  who  testifies 
that  when  the  reports  were  made  up  they  were  sent  to 
Mac}ay  for  his  signature  and  his  notarial  seal  gener- 
ally by  the  porter,  Roberts,  and  returned  as  sent, 
certified  by  the  notary.      Maclay's   evidence,  as  we 
have  seen,  does  not  contradict  Roberts  in  any  respect 
or  the  testimony  of  the  other  witnesses.    If  the  testi- 
mony was  untrue,  Maclay  should  have  been  called  to 
contradict  it.    The  prosecution  failed  to  do  this,  as 
they  could  have  done,  and  in  the  absence  of  any  evi- 
dence that  the  oath  was  taken  and  the  failure  of 
Maclay  to  contradict  the  proof,   it  is  clear,  uncon- 
tradicted and  conclusive  that  no  oath  was  adminis- 
tered, and  it  must  therefore  be  assumed  as  established 
that  Roberts  told  the  truth  and  is  entitled  to  full 
credit  and  belief.    In  fact,  the  other  witnesses  also, 
who  are  so  strongly  corroborated  by  his  testimony  as 
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Tvell  as  the  evidence  of  Maclay  and  all  the  circnin- 
stances,  were  entitled  to  credit  in  swearing  that  no 
oath  was  ever  taken. 

While  the  motive  of  the  notary  in  thus  sanctioning 
a  loose,  irregular  and  illegal  mode  of  doing  business  of 
tMs  kind  may  be  considered,  it  is  easy  to  see  that  it 
may  be  accounted  for  without  ascribing  to  him  any 
criminal  intention.  As  he  never  swore  that  the  oath 
was  administered  by  him,  and  was  not  recalled  to  con- 
tradict the  testimony  of  Roberts  and  the  other  wit- 
nesses showing  the  manner  in  which  the  certificate  was 
made,  the  question  as  to  his  motive  is  entitled  to  bat 
little  weight,  and  is  not  material  whether  the  act  was 
done  from  sheer  recklessness,  undue  haste,  or  for  any 
other  reason. 

A  careful  consideration  of  the  evidence  leads  to  the 
conclusion  that  the  prisoner  never  took  the  oath,  and 
the  court  erred  in  refusing  to  direct  the  jury  to  render 
a  verdict  of  acquittal,  as  should  have  been  done  at  the 
close  of  the  testimony. 

If  we  are  correct  in  the  views  we  have  expressed,  it 
is  not  important  to  consider  the  other  questions  pre- 
sented on  the  argument,  which  are  difKcult  and  im- 
portant, and  the  result  must  be  that  the  conviction 
was  wrong  and  should  be  reversed. 

AH  concurred  except  Hand,  J.,  who  heard  argu- 
ment, but  left  the  bench  before  decision,  and  Folger, 
J.,  disagreeing,  with  opinion. 

Conviction  reversed. 
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LAMBERT   «.    PEOPLE. 
K  T.  Court  of  Appeals ;  December^  1878. 

{B/ff^efrwng  14  Run^  612.] 

AmDAvrr  oh  Ikfobmation  and  Belief. — ^Punctuation. — ^Pbbjuby. 

— Etidencb. — ^Declabatjonb  of  Third  Pebson. — 

Non-Rb8£dbnt  Notabt  Public. 

Poncttiation  in  a  yeiified  document  is  not  alone  a  sufficient  ground  of 
construction  to  sustain  an  indictment  for  perjury.  The  rule  applied 
to  statutes,  that  punctuation  may  be  disregarded  in  ascertaining 
their  true  intent  and  meaning,  is  applicable  to  other  writings. 

Where  an  allegation  in  an  affidavit  qualified  by  the  clause  *' accord- 
ing to  the  best  of  deponent^s  information,"  &c.,  was  preceded  by 
another  clause  not  otherwise  qualified,  the  two  clauses  being  sepa- 
rated by  a  semi-colon, — HMy  on  an  indictment  for  perjury,  that 
both  allegations  must  be  deemed  as  made  on  information  and  be- 
Uef.* 

On  an  indictment  for  perjury  in  swearing  to  a  false  statement  of  the 
condition  of  a  corporation,  a  witness  testified  that  in  applying  to 
the  prisoner  for  information,  the  prisoner  referred  him  to  a  third 
person,  who,  he  said,  was  bookkeeper  and  chief  man,  and  would 
famish  the  witness  with  the  information  he  wanted,  and  in  witness' 
presence  said  substantially  the  same  thing  to  the  bookkeeper. 
EM,,  that  this  did  not  make  competent  the  bookkeeper's  declara- 
tions, made  to  the  witness  in  the  absence  of  the  prisoner,  in  refer- 
ence to  the  assets  of  the  company,  f 

Sach  declarations  amounted  to  nothing  more  than  a  statement  that 
the  bookkeeper  who  had  charge  of  the  books  would  furnish  what 
information  was  contained  in  the  same,  and  conferred  no  power 
upon  him  to  make  declarations  for  which  the  prisoner  would  be 
responsible. 

An  indictment  for  perjury  cannot  be  sustained  on  an  oath  taken  be- 
fore a  person  who  was  not  a  resident  of  the  State,  and  therefore  not 

*  Per  MiLLEB,  Andrews  and  Earl,  JJ.  Compare  Thompson  v. 
Lumley,  1  Abb,  New  Cm,  254,  and  cases  cited. 

t  Per  MiLLBB,  J.,  Church,  Ch.  J.,  Foloer,  Eabl,  and  Andrews, 
JJ.  Compare  Allen  «.  Killenger,  8  WaU,  480;  United  States  o.  Smith, 
12  Int,  Bef>.  Bee.  185;  State  v.  McEinney,  42  lowa^  205;  United  States 
9.  Mayer,  Deady,  127. 
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capable  of  holding  office,  at  the  time  when  he  was  appointed  no- 
tary, &c.* 

The  rule  that  in  a  collateral  proceeding  the  title  of  an  officer  de  /ado 
cannot  be  assailed,  ^does  not  preclude  evidence  of  entire  want  of 
X)ower  to  make  the  appointment.* 

It  teema,  that  in  cases  of  perjury,  proof  that  the  officer  acted  as  such  is 
only  prima  facie  evidence  of  his  authority. 

Error  to  the  general  term  of  the  supreme  court,  in 
the  first  jadicial  department,  to  review  a  judgment  of 
the  court  of  oyer  and  terminer  in  New  York  county, 
convicting  the  plaintiff  of  perjury. 

The  plaintiff  in  error,  Thomas  S.  Lambert,  was  con- 
victed in  the  oyer  and  terminer  of  New  York  county 
of  perjury  in  swearing  to  an  affidavit  verified  on  March 
12,  1877,  in  said  county,  before  one  William  H.  Melick, 
a  notary  public.    The  affidavit  was  as  follows : 

[Venv€.] 

^'  T.  S.  I^mbert,  President,  and  James  Cruickshank, 
Secretary,  of  the  American  Popular  Life  Insurance 
Company,  being  duly  sworn,  depose  and  say,  and  each 
for  himself  says,  that  they  are  the  above  described 
Officers  of  the  said  Company,  and  that  on  the  31st  day 
of  December  last,  all  the  above  described  Assets  were 
the  absolute  property  of  the  said  Company,  free  and 
clear  from  any  liens  or  claims  thereon,  except  as  above 
stated ;  and  that  the  foregoing  Statement,  with  the 
Schedules  and  explanations  hereunto  annexed  and  by 
them  subscribed,  are  a  full  and  correct  Exhibit  of  all 
the  Liabilities  and  of  the  Income  and  Disbursements, 
and  of  the  general  condition  and  affairs  of  the  said  Com- 
pany on  the  said  thirty-first  day  of  December  last,  and 
for  the  year  ending  on  that  day,  according  to  the  best  of 
their  information,  knowledge,  and  belief,  respectively." 

[Jurat]  [Signatures.] 

*  Per  Mn.TiKB,  J.,  Ohubch,  Ch.  J.,  Eabl  and  Rafai^lo,  JJ.  See 
also  United  States  v.  WUcoz,  4  Blatehf.  891,  898;  United  States  t. 
McHenry,  6  Id.  508. 
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This  was  attached  to  a  statement  required  by  law  to 
be  made  and  deposited  annually  with  the  superintend- 
ent of  the  insurance  department  of  the  State.  The  law 
required  this  statement  to  show,  among  other  things, 
the  amount  of  the  assets  of  the  company  at  the  close 
of  the  year,  specifying  as  to  such  assets  the  manner  in 
which  the  same  had  been  and  then  were  invested,  the 
amount  invested  in  real  estate,  in  bond  and  mortgage, 
in  stocks  and  loans  on  stocks,  premium  notes,  credits, 
and  other  securities.  Certain  of  these  items  were  al- 
leged to  have  been  falsely  stated,  viz. :  loans  secured 
by  pledge  of  stocks,  &c.,  or  other  marketable  securities, 
$25,513.03  ;  cash,  $80,475.19  ;  gross  premiums  due  and 
unreported  on  policies  in  force  December  13,  1876, 
$66,576.86. 

The  evidence  on  the  part  of  the  prosecution  showed 
that  Melick,  the  notary  before  whom  the  affidavit 
purported  to  have  been  taken,  died  on  March  21,  1877, 
nine  days  after  the  date  of  the  verification,  and  proof 
thereof  was  made  by  showing  his  death ;  the  fact  of  his 
being  a  notary,  by  production  of  the  official  list  of 
notaries  from  the  county  clerk's  office,  showing  the 
date  of  his  last  appointment,  March  10,  1876  ;  proof  of 
his  handwriting  in  the  subscription  of  the  jurat,  and  of 
the  handwriting  of  the  prisoner,  and  of  Cruickshank  in 
the  signature  to  the  affidavit,  and  also  by  the  positive 
oath  of  a  witness  who  saw  the  oath  administered  and 
the  TpSLper  subscribed  by  the  parties.  Evidence  was 
offered  on  behalf  of  the  prisoner  to  show  that  the 
notary  at  the  time  the  affidavit  was  taken,  and  for 
eighteen  months  previously,  had  been  a  resident  of  the 
State  of  New  Jersey,  and  that  his  famUy  resided  there, 
but  it  was  not  allowed. 

Mr.  McCall,  who  was  deputed  by  the  superin- 
tendent to  make  an  examination  of  the  affairs  of  the 
company,  testified  that  needing  explanations  of  the 
books,  he  applied  to  the  president  of  the  company,  the 
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plaintiff  in  error,  and  he  referred  him  to  a  Mr.  Raid 
for  the  information  as  the  person  who  knew  all  aboat 
the  books ;  that  during  a  conversation  between  him 
and  Mr.  Reid  in  the  absence  of  the  president,  he  had 
told  the  latter  that  ^'Mr.  Ballard  had  said  to  him  that 
Mr.  Beid  had  said  to  Ballard  that  to  save  time  they 
would  find  all  that  false  issue  marked  with  a  blue 
pencil,"  and  ^'  that  it  would  save  time  to  mark  them  in 
that  way ;"  that  Beid  replied  that  he  had  sihce  then 
consulted  both  the  officers  of  the  company,  and  that 
he  declined  to  say  anything  more  than  that  "  Lambert 
knows  all  about  it  and  can  tell  you  if  he  wants  to  ;'' 
that  Beid  further  said,  *^  They  were  all  false  or  bogus. 
He  did  not  use  the  word  bogus,  but  false  issue.  He, 
Beid,  said  there  were  two  or  three  which  were  not." 

This  evidence  was  allowed  under  objection  by  the 
prisoner's  counsel. 

It  was  also  claimed  on  behalf  of  the  prisoner  that 
the  affidavit  was  not  in  fact  sworn  to,  and  that  he  was 
not  responsible  for  the  statements  contained  in  the  re- 
port, which  he  belieyed  to  be  true,  and  that  it  was 
substantially  true. 

The  jury  rendered  a  verdict  against  the  plaintiff  in 
error :  and  a  writ  of  error  was  taken  by  him  to  the 
court  at  general  term,  which,  in  affirming  the  convic- 
tion, held^  that  even  though  the  notary  was  a  non- 
resident he  was  an  officer  de  facto  and  his  acts  were 
valid  and  binding ;  that  the  prosecution  was  not  bound 
to  show  affirmatively  that  the  notary  had  actually 
taken  the  oath  of  office ;  and  that  the  evidence  of  the 
declarations  of  Beid  were  admissible. 

Prom  the  judgment  entered  thereon  a  writ  of  error 
was  taken  by  the  plaintiff  in  error  to  the  court  of  ap- 
peals. 

Abram  WaJceman^  for  plaintiff  in  error. — It  is  an 
assumption  to  say  that  a  statute  is  repealed  because 


I 
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the  reason  for  its  continuance  may  not  be  apparent 

(People  V.  Miller,  56  iV.  T.  441,  451).    Repeal  by  impli- 

cation  will  not  be  favored  {Potter*  s  DwarriSy  113,  n. 

g,  155,  n.  4,  and  cases  cited ;  McCool  v.  Smith,  1  Blacky 

459-470  ;  Rawson  t>.  Rawson,  52  III,  69  ;  Board  Super- 

«.  Campbell,  42    Id.    492 ;  The  Distilled  Spirits,   11 

FoK.  356 ;  Henderson's  Tobacco,  Id,  652).    It  mast  be 

a  necessary  one  (Naylor  t?.  Field,  5  Dutch.  \N.  J.'\  287- 

290;  Pottefs  DwarriSy   155,  n.  5;  Sedgwick  on  Stat. 

98  and  note ;  Smith  v.  People,  47  N.  Y.  341).    The 

printed  form  furnished  by  the  superintendent  of  the 

insurance  department  not  having  been  authorized  by 

law,  the  filling  up  and  oath  to  it  are  also  unauthorized 

and  extra-judicial  (2  Chitty  C.  L.  302,  304 ;  2  Arch.  C. 

P.  &  P.  1,716,  1,727,  8  ed.  ;   2  Bishop  C.  L,  %  1027, 

and  cases  cited  ;  Jackson  v.  Humphrey,  1  Johns.  498  ; 

United  States  v.  Babcock,  4  McLean^  113;  United  States 

n.  Kendrick,  2  Mas.  69  ;  People  v.  Travis,  4  Park.  Or. 

213).    Evidence  of  the  residence  of  the  notary  should 

not  have  been  rejected  (Rex  v.  V^l^lst,  3  Camp.  482  ; 

Wilcox  V.  Smith,  5  Wend.  231,  235 ;  People  v.  Albert- 

son,  8  How.  Pr.  363 ;  Morrell  v.  People,  32  III.  499 ; 

n.  8.  §  1,  p.  414 ;  Catharine  Wood's  Case,  4  City  Hall 

-R.  130 ;    2  Hawkins  Pleas  of  the  Crown,  7  ed.  86 ; 

2  Archd.  Chrim.  P.  VTHfii  and  note  1,  and  cases  cited  ; 

People  V.  Tracy,  9  Wend.  265 ;  People  v.  Carter,  29 

Barh.  208).    There  should  have  been  proof  that  the 

prisoner's  name  was  affixed  to  the  schedules  (United 

States  V.  Keen,  1  McLean,  429 ;  People  v.  Wiley,  3 

Htbb.  194 ;  Hite  v.  State,  9  Oeiger,  357).    General  words 

at  the  end  of  a  sentence  refer  to  and  qualify  the  whole. 

{Dwarris  on  Stai.  704 ;  Coxson  «.   Doland,  2  Daly, 

66 ;  Fitzgerald  v.  Mason,  7  N.  T.  Weekly  Dig.  p.  182), 

The  punctuation  of  a  sentence  is  not  to  be  regarded  in 

its  construction  {Sedg.  on  Stat.  Construct.  2  ed.  225 ; 

Gryger's  Estate,  65  Penn.  311  ;  Cushing  «.  Warrick, 

75  Mass,  382-385 ;  Hamilton  t?.  The  R.  B.  Hamilton, 
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61  Ohio  N.  8.  428,  432;  United  States,  tj.  Clark,  1 
OaU.  496 ;  Wood  t.  People,  53  N.  Y.  611).  If  the 
affidavit  was  a  qualified  one,  then  the  averment  that  it 
was  an  absolute  one  is  not  proven,  and  the  convic- 
tion was  erroneous  (2  Chitty  Grim.  L.  312-320; 
JRoscoe  Crim.  JSv.  822;  Wharton  Grim.  L.  226; 
State  t?.  Lea,  3  Ala.  N.  8.  605 ;  Commonwealth 
T.  Brady,  71  Mass.  78  ;  Williams  v.  State,  7  Humph. 
48 ;  Bums  v.  People,  49  Barb.  532 ;  Regina  v.  Scle- 
singer,  10  Q.  B.  670).  The  introduction  of  the  book 
containing  the  names  of  notaries  was  error.  (Board 
of  Water  Commis.  v.  Lansing,  45  N.  T.  19).  Beid's 
declarations  should  not  have  been  received  (People 
V.  Parish,  4  Den.  156).  The  defendant  did  not  make 
up  the  accounts  himself,  but  derived  his  information 
from  others,  and  if  he  was  imposed  upon,  or  was  care- 
less and  neglected  his  duty,  that  would  not  constitute 
peijury  (United  States  t.  Shelmore,  1  Baldw.  370). 

Benjaiain  K.  Phelps^  District  Attorney^  for  the  Peo- 
ple, defendants  in  error. — ^The  notary  was  an  officer  de 
jure.  The  proof  that  he  resided  out  of  the  State  could 
not  be  admitted,  and  his  title  was  unassailable  collater- 
ally (Read  v.  City  of  Buffalo,  4  -4.6ft.  Ct.  App.  Dec. 
22) ;  in  any  event  he  was  an  officer  de  facto,  and  this 
was  sufficient  as  to  the  public  and  all  third  persons  in 
every  proceeding  except  one  to  try  his  title  to  the 
office  (Wilcox  V.  Smith,  6  Wend.  2^ ;  People  t>.  Col- 
lins, 7  Johns.  549  ;  Mclnstry  v.  Tanner,  9  Id.  135 ;  Al- 
bertson's  Case,  8  H<m.  Pr.  363;  People  v.  White,  24 
Wend.  520 ;  People  v.  Stevens,  5  HiU,  630 ;  Greenleaf 
7>.  Low,  4  Den.  168 ;  People  io.  Hopson,  1  Id.  579 ; 
Thompson  v.  State,  21  Ala.  53 ;  State  v.  Carroll,  88 
Conn.  449  ;  People  v.  Cook,  8  N.  T.  67 ;  State  v.  Has- 
call,  6  N.  H.  352  \^C.&H.  1101 ;  Van  Steenburgh  v. 
Kurz,  10  Johns.  167 ;  Howard  v.  Sexton,  1  Den.  440). 
The  report  books,  checks,  &c.,  of  the  company  were 
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competent  evidence  (United  States  v.  Wood,  14  Pet. 
430).  The  ledgers  of  the  two  banks,  as  to  the  state  of 
the  accounts  of  the  bank,  were  competent  (Bank  of 
Monroe  v.  Culver,  2  Hill,  531 ;  White  v.  Ambler,  8  If. 
T.  170 ;  Sheldon  v.  Benham,  4  JETiU,  129 ;  Jermain  v. 
Denniston,  6  N.  T.  276 ;  Stroud  v.  Tilton,  4  Abb.  01. 
App.  Dec.  324).  The  declarations  of  Reid  were  prop- 
erty received  (Wehle  v.  Spelinan,  1  Burij  634).  The 
form  of  the  affidavit  was  i)ermissible  (McKinney  v. 
People,  3  Park.  Or.  510).  It  was  not  necessary  to  set 
out  the  whole  affidavit  (Campbell  v.  People,  8  Wend. 
636 ;  People  v.  Phelps,  5  Id.  9 ;  People  v.  Warner,  Id. 
271).  As  to  whether  the  report  should  have  been 
made  to  the  comptroller  or  to  the  superintendent  (sea 
US.  8.  6  ed.  p.  672,  et  seq,).  The  charge  as  to  de- 
gree of  proof  required  was  correct  (United  States  v. 
Wood,  above  cited ;  Reg.  v.  Hook,  8  Gox  C.  O.  5; 
Woodbeck  v.  Keller,  6  Cow.  121 ;  People  v.  Burden,  9 
Barb.  467;  Commissioners  v.  Parker,  2  Cush.  212  \ 
Hendricks  v.  State,  26  Iiid.  493 ;  Reg.  v.  Webster,  1 
F.  &  F.  515 ;  2  Bennett  and  Heard!  9  Lead.  Crim. 
Cases,  2  ed.  88). 

MiLLEK,  J. — One  of  the  most  serious  questions  pre- 
sented by  the  error  book  in  this  case  arises  in  reference 
to  the  construction  to  be  placed  upon  the  affidavit  in 
which  the  alleged  i)erjury  is  charged  to  have  been 
committed.  It  is  claimed  by  the  counsel  for  the  pris- 
oner that  the  affidavit  was  made  upon  ''information, 
knowledge  and  belief,'^  while  the  indictment  avers  that 
the  oath  was  absolute  and  unqualified,  and  the  traverse 
simply  avers  it  to  be  untrue. 

It  is  not  denied  that  if  the  verification  was,  as 
claimed,  on  information,  knowledge  and  belief,  that 
the  indictment  should  have  traversed  and  negatived 
not  only  the  truth  of  the  oath  but  also  the  informa- 
tion, knowledge  and  belief,  and  if  the  oath  was  thus 
qoalified  the  conviction  was  erroneous. 
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The  affidavit  was  appended  to  statements  to  be 
made  by  life  insurance  companies,  which,  with  the 
verification,  were  prepared  and  issued  in  blank  form  by 
the  insurance  department.  The  first  part  of  the  affi- 
davit states  that  the  deponents  named  therein  are  the 
^'  officers  of  the  said  company,  and  that  on  the  31st 
day  of  December  last,  all  the  above  described  assets 
were  the  absolute  property  of  the  said  company,  free 
and  clear  from  any  liens  or  claims  thereon,  except  as 
above  stated."  Here  a  semicolon  is  inserted,  and  then 
follows  an  allegation  "that  the  foregoing  statement, 
with  the  schedules  and  explanations  hereunto  annexed 
and  by  them  subscribed,  are  a  full  and  correct  exhibit 
of  all  the  liabilities,"  &c.,  .  .  .  "on  the  said 
31st  day  of  December  last,  and  for  the  year  ending 
on  that  day  ;"  and  the  concluding  clause,  preceded  by 
a  comma,  viz.,  "according  to  the  best  of  their  in- 
formation, knowledge,  and  belief,  respectively."  The 
claim  of  the  prosecution  is  that  all  matters  preceding 
the  semicolon  are  stated  unqualifiedly,  and  that  the 
remainder  is  qualified  by  information,  knowledge  and 
belief.  It  will  thus  be  seen  that  the  legality  of  the 
conviction,  so  far  as  this  question  considered  is  con^ 
cerned,  depends  entirely  upon  the  insertion  of  a  semi- 
colon between  the  words  stated  in  the  sentence 
referred  to  instead  of  a  comma.  The  point  is  certainly 
a  very  fine  one ;  but  it  must  be  determined  in  strict 
accordance  with  the  principles  of  construction  appli- 
cable to  language  which  is  employed  in  such  a  con- 
nection. 

According  to  well-established  grammatical  rules  a 
semicolon  is  a  point  only  used  to  separate  "parts  of  a 
sentence  more  distinctly  than  a  comma.  Having  in 
view  this  definition,  and  the  circumstances  under 
which  the  affidavit,  in  question  was  made,  there  is 
strong  ground  for  claiming  that  the  insertion  of  a  semi- 
colon instead  of  a  comma  did  not  render  the  previous 
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words  employed  positive  and  absolute,  and   prevent 
their  being  qualified  by  the  concluding  clause  of  the 
aflSdavit.     Aside,  however,  from  this,  it  may  also  be 
remarked  that  punctuation  is  by  no  means  an  arbitrary 
standard  which  is  to  control  the  meaning  and  construc- 
tion of  a  sentence  in  opposition  to  the  actual  meaning 
of  the  writing.    This  rule  prevails  in  the  construction 
of  statutes  {Sedgwick  on  Stat.  Con.  226,  note ;  Gyer's 
Estate,  65  Penn.  311 ;  Hamilton  v.  Steamboat  B.  J. 
Hamilton,  16  Ohio,  428,  432),  and  punctuation  is  disre- 
garded in  ascertaining  their  true  intent  and  meaning. 
The  same  rule  we  think  is  applicable  to  other  writings 
for  the  very  same  reason.    It  is  often  made  by  the 
printer  alone,  without  regard  to  the  framer  or  author 
of  the  writing  or  document,  and  some  of  the  ablest  and 
most  learned  and  accurate  of  writers  give  but  little 
attention  to  the  punctuation  of  their  own  productions. 
It  certainly  would  be  going  very  far  to  hold  that  a 
person  could  be  convicted  of  a  crime  as  flagrant  as  that 
of  perjury,  which  depends  entirely  upon  the  question 
arising  as  to  the  intention  of  the  party,  and  can  only 
be  committed  with  full  knowledge  of  the  falsity  of  the 
allegation,  and  which  must  at  the  same  time  be  will- 
ful, corrupt  and  malicious,  upon  the  mere  insertion  of 
a  single  dot  in  a  sentence,  and  solely  upon  the  question 
of  precise,  accurate  and  grammatical  punctuation. 

To  uphold  the  conviction  here,  we  must  assume  that 
the  accused  understood  perfectly  the  effect  of  the 
affidavit ;  that  he  examined  it  critically,  and  consid- 
ered the  force  of  the  commas  and  semicolons  made 
therein  before  he  took  the  oath.  It  may  have  been 
that  he  was  ignorant,  and  the  proof  does  not  establish 
that  he  had  knowledge  of  the  effect  of  the  various 
pauses  which  were  punctuated,  and  on  a  point  so  criti- 
cal and  nice  it  is  not  going  very  far  to  assume  that  he 
may  have  supposed  very  naturally  that  the  closing 
words  qualified  the  entire  affidavit. 
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Upon  a  question  so  close  and  exact  it  cannot,  we 
think,  be  claimed  that  it  mast  be  held  as  a  matter  of 
law,  nnder  the  circamstances  existing,  that  the  accused 
committed  willful  and  corrupt  perjury.  The  crime  of 
perjury  cannot  be  predicated  upon  such  a  state  of  facts, 
as  the  essential  elements  of  willfulness,  corruption  and 
malice  are  not  manifest.  A  possible  misconception  or 
a  mistake  in  swearing  as  to  the  construction  of  a 
written  instrument  is  not  enough  to  warrant  an  indict- 
ment and  conviction  for  perjury  (Rex  v.  Crispequy,  1 
JSsp.  280 ;  United  States  v.  Conner,  3  McLean^  573  ; 
United  States  v.  Stanley,  6  /(«.  409  ;  3  Wharton  C.  L. 
§§  2199  and  2200 ;  Steinman  v:  Williams,  6  Penn. 
170,  178). 

Nor  can  the  charge  be  upheld  upon  the  ground  that 
the  punctuation  is  not  necessarily  controlling,  as 
no  fair  construction  of  the  affidavit  authorizes  the 
inference  that  the  accused  intended  to  swear  abso- 
lutely and  unqualifiedly  as  to  that  portion  of  the 
affidavit  which  precedes  the  semicolon  referred  to  and 
otherwise  as  to  the  remainder.  No  reason  exists  for 
swearing  to  nearly  all  of  the  schedules  with  a  qualifica- 
tion, and  to  a  comparatively  small  portion  of  them 
absolutely ;  and  it  is  not  by  any  means  unreasonable 
to  hold  that  the  intention  was  to  embrace  all  of  these 
in  the  concluding  clause  of  the  affidavit,  which  in- 
cludes what  the  affiant  knew  as  well  as  that  portion  in 
regard  to  which  he  had  any  information  or  beb'ef .  This 
interpretation  is  not  only  in  accordance  with  the  gram- 
matical, but  I  think  it  accords  with  the  legal  rule  in 
the  construction  of  statutes ;  that,  where  general  words 
occur  at  the  end  of  a  sentence,  they  refer  to  and  qual- 
ify the  whole  (2  Daly^  68,  and  authorities  cited). 

It  is  said  that  the  statements  which  precede  the 
semicolon  were  subjects  which  might  be  considered 
within  the  personal  knowledge  of  the  accused.  This 
is  undoubtedly  the  fact  as  to  the  statement  that  be 
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was  an  officer  of  the  company,  and  his  "knowledge" 
in  this  respect  is  expressly  provided  for  in  the  conclud- 
ing clause  of  the  affidavit,  as  we  have  already  seen.  As 
to  the  allegation,  however,  that  the  assets  named  were 
the  absolute  property  of  the  company,  there  is  no 
ground  for  claiming  that  he  had  absolute  knowledge 
in  regard  to  them  any  more  than  as  to  numerous  other 
items  contained  in  the  schedules. 

There  is  every  reason  for  claiming  that  the  accused 
knew  that  the  statement  was  a  full  and  correct  ex- 
hibit of  all  the   liabilities  and  of    the   income  and 
disbursements,   and  of   the  general  condition,   quite 
as  well  as  that  he  had  knowledge  of  the  property  and 
assets  which  belonged  to  the  company;  and  it  is  a 
strained,  forced,  and  an  unreasonable  interpretation  to 
hold  that  the  accused,  who  made  oath  to  an  affidavit 
prepared  and  furnished  by  the  insurance  department, 
intended  to  make  a  discrimination  as  to  its  different 
parts,  and  was  fully  aware  that  he  had  done  so.    There 
is  nothing  either  in  its  language  or  in  the  subjects  men- 
tioned therein  which  warrants  any  such  conclusion. 
No  reason  exists  for  verifying  a  portion  of  the  items 
absolutely  which  is  not  entirely  applicable  to  all  of 
them,  and,  if  it  had  been  intended  to  make  any  such 
distinction  it  should  have  appeared  in  the  affidavit  by 
ending  the  sentence  at  the  semicolon,  and  commencing 
another  which  would  have  expressed  the  design  of  the 
affidavit  to  change  the  residue  to  knowledge,  informa- 
tion and  belief.    This  could  easily  have  been  done  by 
the  insertion  of  a  period  and  the  words  "This  depo- 
nent further  says  '*  after  the  semicolon,  and  thus  no 
question  would  remain  as  to  what  actually  was  in- 
tended. 

As  the  indictment  avers  an  affidavit  which  was  pos- 
itive and  unqualified,  and  the  proof  shows  that  it  was 
qualified,  it  necessarily  follows  that  the  conviction 
cannot  be  upheld. 


193  ABBOTT'S    NEW   CASES. 

Lambert  v.  People. 

It  is  urged  that  there  was  error  upon  the  trial  in 
admitting  the  witness  McCall  to  testify  to  the  declara- 
tions of  one  Reid  in  the  absence  of  the  prisoner.  These 
declarations  consisted  of  a  conversation  between  the 
witness  and  Reid,  in  which  the  witness  told  Reid  that 
"Mr.  Ballard  had  said  to  him  that  Mr.  Reid  had  said 
to  Ballard  that  to  save  time  they  would  find  all  that 
false  issue  marked  with  a  blue  pencil,"  and  "that  it 
would  save  time  to  mark  them  in  that  way ;"  that  Reid 
replied  that  he  had,  since  the  witness  told  Ballard, 
consulted  both  the  officers  of  the  company,  and  that 
he  declined  to  say  anything  more  than  that  "  Lambert 
knows  all  about  it  and  can  tell  you  if  he  wants  to." 

Reid  further  said  "They  were  all  false  or  bogus. 
He  did  not  use  the  word  bogus,  but  false  issue.  He, 
Reid,  said  there  was  two  or  three  which  were  not.  All 
these  uncollected  premiums." 

These  declarations  of  Reid  were  made  in  the  ab- 
sence of  the  prisoner,  and  the  evidence  tended  to  estab- 
'lish  that  Lambert  was  guilty.  The  "blue  pencil 
marks"  on  the  books,  without  evidence  to  show  that 
the  accused  had  any  knowledge  of,  or  anything  to  do 
with  them,  or  any  evidence  as  to  who  made  them,  were 
allowed  to  go  to  the  jury,  as  well  as  the  subsequent 
testimony,  based  entirely  on  hearsay,  and  the  declara- 
tions of  Reid  as  to  the  false  issue  of  policies.  In  other 
words,  the  conviction  of  the  prisoner  was  sought  to  be 
obtained  upon  the  declarations  of  a  third  person  as  to 
the  assets  of  the  company,  and  the  truth  of  the  affida- 
vit to  which  he  had  made  oaih. 

No  question  would  ordinarily  arise  as  to  the  ille- 
gality of  such  evidence.  It  is  claimed,  however,  by 
the  prosecution  that  the  witness  McCall  was  referred  to 
Reid  by  the  prisoner  for  information,  as  the  i)erson 
who  knew  all  about  the  books,  and  therefore  what 
Reid  stated  was  competent.  I  think  that  the  evidence 
was  entirely  insufficient  to  confer  authority  upon  Reid 
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to  bind  the  prisoner  by  his  declarations.    The  proof  on 
this  subject  is  the  evidence  of  McCall,  who  swears  on 
his  direct  examination,  ^'That  the  prisoner  said  Reid 
was  bookkeeper  and  chief  man  and  would  furnish  me 
with  the  information  I  wanted,"  and  upon  his  cross- 
examination  that  the  prisoner  went  with  him  to  Mr. 
Reid  and  said,  "  This  is  Mr.  McCall,  who  will  call  for 
whatever  books  he  wants  ;  you  will  wait  on  him  and 
give  him  what  he  wants."    Also,  that  "Mr.  Reid  is 
our  chief  man  here."    These  declarations  amounted  to 
nothing  more  than  a  statement  that  Reid,  who  had 
charge  of  the  books,  would  furnish  what  information 
was  contained  in  the  same,  and  conferred  no  power  up- 
on Reid  to  make  declarations  for  which'  the  prisoner 
would  be  held  responsible.    The  facts  presented  bear 
no  analogy  to  a  case  where  the  witness  is  referred  to 
another  person  as  to  a  particular  fact,  and  the  declara- 
tions of  such  person  are  allowed  as  testimony  (Wehle 
t.  Spelman,  1  Hurij  634),  as  the  declarations  of  Reid 
went  far  beyond  furnishing  the  evidence   as  to  any 
fact,  and  included  his  opinion  as  to  the  character  of 
the  entries  referred  to.      It  is  no  answer  to  say,  that  if 
Reid  was  mistaken,  or  if  the  books  did  not  establish 
the  facts  alleged,  it  could  have  been  proven  that  they 
were  wrong,  for  the  prosecution  was  bound  to  make 
out  a  case  by  comi)etent  testimony,  and  while  the 
prisoner  was  required  to  meet  the  facts  proven,  he  was 
not  called  upon  to  answer  the  declarations  of  Reid  as 
to  the  false  issue  of  policies,    ^or  can  it  be  claimed,  I 
think,  that  the  testimony  was  innocuous  and  of  no  ac- 
count because  the  evidence  was  sufficient  to  show  guilt 
without  it ;  for  it  is  imx)08sible  to  determine  how  far 
declarations  of  this  kind  might  affect  the  minds  of  the 
jury  in  determining  the  question  as  to  the  guilt  or  in- 
nocence of  the  prisoner  upon  trial. 

It  is  by  no  means  clear  that  this  evidence  may  not 
have  been  the  very  turning-point  upon  which  the  ver- 
VoL.  VL--18 
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diet  of  the  jury  was  founded,  and  the  decision  of  the 
judge,  in  admitting  the  testimony,  was  manifestly 
erroneous. 

Upon  the  trial,  the  counsel  for  the  prisoner  offered 
evidence  for  the  purpose  of  showing  that  the  notary 
before  whom  the  affidavit  was  taken,  at  the  date  of  the 
same,  was  and  for  eighteen  months  previously  had 
been  a  resident  of  the  State  of  New  Jersey,  and  that 
his  family  resided  there.  The  affidavit  bore  date  upon 
March  12,  1877,  and  the  indictment  averred  that  he 
was  then  a  notary  public  of  the  city  and  county  of 
New  York,  "  having  full,  competent,  and  lawful  au- 
thority to  administer  the  said  oath.'' 

The  testimony  for  the  prosecution  showed  that  tha 
notary  had  an  office  in  the  city  of  New  York,  and  that 
he  had  acfced  as  a  notary  for  some  years.    It  was  also 
proved  by  the  equity  clerk  of  the  supreme  court,  who 
produced  a  book  from  the  county  clerk's  office,  that  it 
contained  a  list  of .  the  notaries  and  time  of  their  ap- 
pointment, qualification,  &c.    The  date  of  the  appoint- 
ment of  the  notary  who  took  the  oath  was  stated  to  be 
upon  March  10,  1876,  and  that  his  term  would  expire 
upon  March  30,  1878.    The  testimony  offered  by  the 
prisoner's  counsel  would  establish  that  at  the  time 
when  the  notary  was  appointed,  and  ever  since  then, 
he  was  a  resident  of  the  State  of  New  Jersey.    Accord- 
ing to  the  statute  of  this  State,  no  person  is  capable  of 
holding  a  civil  office,  who,  at  the  time  of  his  appoint- 
ment, is  not  a  citizen  of  the  State  (1  H.  S.  414,  §  1). 

It  was  a  material  and  important  fact  for  the  prose- 
cution to  establish  that  the  oath  was  legally  adminis- 
tered (3  H.  S.  6  Ed.  955,  §  1),  and  the  authority  and 
jurisdiction  of  the  officer  had  been  shown  prima  facie 
by  the  evidence  referred  to.  -  The  question  presented 
is  whether  proof  of  the  facts  offered  was  admissible  for 
the  purpose  of  showing  that  the  person  claiming  to  act 
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as  notary  was  not  a   legally  appointed   officer,  and 
therefore  his  act  was  void  and  without  jurisdiction. 

The  effect  of  the  testimony  offered  would  have  been 
to  assail  the  authority  of  the  officer  who  administered 
the  oath.  The  rule  is  well-settled  that  the  acts  of  an 
officer  de facto  are  valid  as  respects  the  public  and  the 
rights  of  third  persons  ;  and  it  is  not  allowable  to  as- 
sail the  title  of  such  officer  in  a  collateral  proceeding 
(Read  v.  City  of  Buffalo,  4  Abb.  Ct.  App.  Dec.  22 ; 
McKinstry  v.  Tanner,  9  Johns.  134 ;  People  v.  Stevens, 
5  ffilly  616,630  ;  Greenleaf  v.  Low,  4  Den.  168  ;  People 
t.  Hopson,  1  Id.  574,  579  ;  People  v.  Collins,  7  Johns. 
549  ;  People  v.  Cook,  8  JST.  Y.  67). 

In  People  v.  Cook,  supra^  it  is  said  in  the  opinion, 
that  "a  challenged  voter,  swearing  before  a  de  facto 
board  of  inspectors,  is  as  much  liable  to  punishment 
under  the  statute  as  if  the  oath  had  been  administered 
by  inspectors  de  jureP  While  this  may  be  a  sound 
rule  of  law  it  does  not  affect  the  question  now  consid- 
ered, for  the  reason  that  the  inspectors,  in  such  a  case, 
may  be  lawfully  appointed  or  elected,  and  the  failing 
to  take  the  oath  is  at  most  an  irregularity  or  defect 
which  cannot  affect  the  legality  of  their  election  as  in- 
spectors in  the  first  instance.  This  is  clearly  distin- 
guished from  a  case  where  there  is  an  entire  want  of 
power  to  make  the  appointment.  The  question  here 
goes  to  the  origin  of  the  appointment,  and  the  right  to 
hold  the  office  by  virtue  thereof,  and  is  not  merely  an 
irregularity  occasioned  by  a  failure  of  the  officer  to 
take  the  oath  required  by  law.  There  is  a  wide  and 
marked  distinction  between  the  right  to  act  at  all  and 
the  failure  to  comply  with  some  statutory  requirement 
in  assuming  x)owers  conferred  by  an  appointment  to 
discharge  the  duties  of  aft  official  position.* 

So  also,  in  Howard  T).  Sexton,  supra^  where  it  was 

*  Compare  Bodcrigas  v.  East  River  Savings  Inst.,  19  Alb.  Lato  J.  859. 
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held  that  parties  to  a  sabmission  to  arbitration  may 
waive  the  oath  of  the  arbitrators,  and  that  witnesses 
whose  oath  is  thus  waived  may  commit  perjury  by 
false  swearing  before  such  arbitration.  The  question 
as  to  the  original  authority  and  jurisdiction  of  the 
court  and  its  power  to  act  did  not  arise. 

In  none  of  the  cases  cited  was  the  distinct  question 
presented  which  we  are  now  called  upon  to  determine. 
Nor  does  either  of  them  relate  to  any  question  arising 
upon  an  indictment  for  perjury  where  juiisdiction  is 
the  essential  feature,  and  the  utmost  extent  to  which 
any  of  the  authorities  cited  have  gone  in  cases  of  per* 
jury  is  that  proof  that  the  officer  acted  as  such  is  only 
prima  facie  evidence  of  his  authority. 

Conceding  the  correctness  of  the  rule  upheld  in  the 
cases  cited,  and  that  such  rule  is  most  generally  appli* 
cable^  I  am  of  the  opinion  that  it  cannot  be  invoked 
where  ati  indictment  is  found  for  perjury  and  the  foun- 
dation of  the  charge  rests  entirely  upon  the  compe- 
tency or  the  jurisdiction  of  the  officer  or  tribunal  before 
which  the  oath  is  taken.  This  is  one  of  the  issues  pre- 
^sented  by  the  indictment  in  this  case,  and  upon  prin- 
ciple it  would  seem  to  be  quite  obvious  that  the 
accused  party  had  a  right  to  show  that  there  was  no 
such  officer  or  tribunal  in  existence,  as  is  alleged  in  the 
indictment.  Such  a  rule  only  operates  in  cases  where 
a  charge  of  perjury  is  preferred,  while  the  acts  of  an 
officer,  de  facto ^  acting  under  color  of  authority,  even 
if  he  had  been  illegally  appointed,  under  ordinary 
circumstances  would  not  be  affected  or  impaired.  No 
pernicious  consequences  or  serious  inconvenience 
would  result  to  the  public  at  lai^e  by  the  enforcement 
of  such  a  principle,  as  all  acknowledgments  made  or 
other  acts  of  a  notary  public,  or  of  any  other  officer  <fe 
facto^  done  while  in  the  performance  of  his  duties, 
except  in  cases  where  false  swearing  was  directly 
charged,  would  be  valid  and  lawful. 
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The  argument  of  oJ  inconvenienti^  therefore,  has 
no  application  and  should  not  influence  the  decision 
of  the  question  considered,  even  if  it  could  properly 
be  urged  to  affect  the  disposition  of  a  grave  criminal 
charge  under  any  circumstances. 

The  principle  stated  is,  we  think,  also  held  by  suffi- 
cient authority.    In  Rex  v.  Verelst  (3  Camp.  432),  an 
indictment  was  found  for  perjury  committed  before 
one  acting  as  surrogate  in  the  ecclesiastical  court,  in 
making  oath  to  an  answer  in  a  cause  there  pending  for 
divorce.    The  surrogate  having  acted  in  that  capacity, 
it  was  held  that  it  was  prima  facie  evidence  of  his 
appointment,  and  that  he  had  authority  to  administer 
the  oath.    It  appeared,  however,  from  the  registrar's 
book  containing  the  appointment  that  it  was  irregu- 
larly made,  for  the  reason  that  instead  of  being  authen- 
ticated in  the  usual  manner,  no  notary  public,  nor  the 
registrar,  nor  his  deputy,  had  been  present  at  the  time 
for  the  purpose  of  authenticating  th0  act  according  to 
the  rule  of  the  ancient  common  law,  and  it  was  claimed 
that  the  appointment  was  a  nullity.    In  opposition  to 
this  view  it  was  contended  by  the  prosecution  that  the 
officer  appointed  having  acted  for  over  twenty  years  in 
the  capacity  of  surrogate,  a  judge  and  jury  at  nisi 
prius  ought  not  to  inquire  into  the  manner  of  his  ap- 
pointment, and  even  if  they  did,  they  might  presume 
that  an  officer  was  present  from  the  entry,  and  the 
appointment  might  be  regular  although  the  entry  was 
deficient.     Lord  Ellenborough  held  that  the  pre- 
Bumption  arising  from  the  acting  as  surrogate  only 
stands  until  the  contrary  is  proved,  and  after  review- 
ing the  facts,  decided  that  the  allegation  that  Dr. 
Parson,  who  acted  as  surrogate,  had  authority  to  ad- 
minister the  oath  was  negatived,  and  the  defendant 
was  acquitted. 

There  is  a  striking  analogy  between  the  case  cited 
and  the  one  at  bar,  for  in  both  of  them  the  question 
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related  to  the  validity  of  the  appointment,  and  if  it 
was  illegal  in  the  one  case  the  application  of  the  same 
princif)le  would  render  it  equally  so  in  the  other. 

The  case  referred  to  is  a  nisi  prius  decision,  but  it 
has  been  cited  in  the  elementary  books  approvingly  as 
well  as  in  several  reported  cases  in  the  courts. 

In  Wilcox  V.  Smith  (5  Wend.  231,  235),  a  constable 
was  sued  for  trespass,  and  justified  under  an  execution 
issued  by  a  justice  of  the  i)eace,  which  was  regular  upon 
its  face,  and  it  was  held  that  showing  that  the  officer 
issuing  the  process  was  an  officer  defacto^  is  not  merely 
prima  facie  evidence  that  he  is  an  officer  de  jure^  but 
was  conclusive  for  the  protection  of  a  ministerial  officer 
required  to  execute  such  process.  In  commenting  on 
the  case  of  Rex  ?j.  Verelst,  supra^  it  is  said  in  the  opin- 
ion, "  Here  the  act  of  the  officer  was  made  the  founda- 
tion of  an  affirmative  criminal  proceeding,  instead  of 
being  used  as  a  defense  or  protection,  and  it  may  weU 
be  that  his  strict  legal  title  to  his  office  under  such  cir- 
cumstances may  be  inquired  into  (1  Hawk.  P.  C  ch. 
69,  §  4),  but  if  an  officer  had  been  prosecuted  as  a 
trespasser  for  an  act  done  under  a  precept  or  warrant 
issued  by  the  surrogate,  I  apprehend  an  inquiry  into 
the  title  of  the  surrogate  to  his  office  after  an  unques- 
tioned exercise  of  its  powers  for  twenty  years,  would 
not  have  been  permitted." 

In  2  Hawkins  P.  C.  7  London  ed.  p.  86,  it  is  laid 
down  that,  ''It  seemeth  clear  that  no  oath  what- 
soever, taken  before  a  person  acting  merely  in  a  pri- 
vate capacity,  or  before  those  who  take  upon  them  to 
administer  oaths  of  a  public  nature  without  legal  au- 
thority for  their  so  doing,  or  before  those  who  are 
legally  authorized  to  administer  some  kind  of  oaths, 
but  not  those  which  happen  to  be  before  them  or  even 
before  those  who  take  upon  them  to  administer  justice 
by  virtue  of  an  authority  seemingly  colorable  but  in 
truth  unwarranted  and  merely  void,  can  ever  amount 
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to  perjuries  in  the  eye  of  the  law,  because  they  are  of 
no  manner  of  force,  but  are  altogether  idle." 

It  is  also  said  by  the  same  author,  '^  that  no  false 
oath  in  an  affidavit  made  before  i>ersons  falsely  pre- 
tending to  be  authorized  by  a  court  of  justice  to  take 
affidavits,  in  relation  to  matters  depending  before  such 
court,  can  property  be  called  perjury,  because  no  affi- 
davit is  in  any  way  regarded  unless  it  be  made  before 
persons  legally  entrusted  with  power  to  take  it,"  &c. 

In  Arch.  Or.  Pleadings^  7  S.  &  B.  ed.  pp.  537, 
688,  it  is  stated  that  the  oath  '^  must  be  taken  before  a 
competent  jurisdiction  ;  for  if  it  appear  to  have  been 
taken  before  a  person  who  had  no  lawful  authority  to 
admiuister  it  (3  Inst.  165,  166),  or  who  had  no  juris- 
diction of  the  cause  (3  Inst.  166 ;  Telv.  III.),  the  de- 
fendant must  be  acquitted."  And  numerous  authori- 
ties are  cited  to  sustain  this  position.  It  follows,  as  a 
logical  result  of  the  text  last  cited,  that  proof  may  be 
introduced  for  the  purpose  of  showing  a  want  of  au- 
thority in  the  officer  taking  the  oath. 

In  MurreU  x.  People  (32  111.  499)  an  indictment  was 
found  for  perjury  before  the  clerk  of  the  circuit  court. 
One  of  the  grounds  of  error  alleged  was,  that  there  was 
no  proof  that  the  person  who  administered  the  oath 
was  clerk  as  alleged.  It  was  held  that  it  was  requisite 
that  it  should  be  proved  that  the  person  before  whom 
the  oath  was  taken  was  authorized  by  law  to  adminis- 
ter it ;  that  proof  that  the  person  who  administered 
the  oath  habitually  acted  in  the  capacity  of  a  particu- 
lar office,  is  perhaps  only  prima  facie  evidence  of  the 
fact ;  but  until  rebutted,  it  was  sufficient  without  pro- 
ducing his  appointment  or  commission.  This  case 
therefore  sustains  the  doctrine  that  the  presumption 
from  acting  may  be  rebutted  by  proof  to  the  contrary, 
citing  Rex  v.  Verelst  {sujyra)  and  other  authorities. 

The  principle  stated  is  elementary,  and  I  am  un- 
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able  to  discover  how  it  can  be  disregarded  withoat 
violating  a  well-established  l^gal  role. 

It  is  said  that  the  notary  was  an  oflScer  dejure^  and 
having  been  regnlarly  appointed  by  the  proper  author- 
ity, who  must  be  presumed  to  have  passed  upon  the 
question  of  his  residence,  it  is  therefore  res  adJtidiccUa. 
Conceding  that,  as  a  general  rule,  the  governor  may 
appoint  an  alien  or  a  convicted  felon,  a  minor,  or  other 
person,  who  is  disqualified  from  holding  a  civil  office, 
to  an  official  position,  and  that  inquiry  cannot  be  made 
as  to  the  title  to  the  office  collaterally,  there  is  no  rea- 
son why  such  a  doctrine  should  prevail  where  the 
jurisdiction  of  the  officer  and  his  power  to  administer 
an  oath  is  a  subject  of  controversy  and  dispute,  and  a 
contest  is  made  on  that  i)oint  upon  the  trial  of  an  in- 
dictment  for  i)erjury.  As  we  have  seen,  the  power, 
the  authority,  and  the  right  of  the  officer  to  administer 
the  oath  is  the  very  foundation  of  the  charge,  and  the 
basis  upon  which  the  offense  rests,  and  hence  is  a  mat- 
ter which  must  be  lawfully  proved.  Without  testi- 
mony to  establish  this  important  fact,  the  indictment 
cannot  be  upheld,  and  the  whole  charge  must  fail ;  and 
when  such  evidence  is  introduced,  the  right  to  contra- 
dict it  is  clear,  unequivocal,  and  cannot  be  controverted 
by  presumption  that  the  appointing  power  has  per- 
formed its  duty.  The  case  of  Rex  v.  Verelst  {supra)j 
which  is  fully  sustained  by  other  authorities,  is 
directly  in  point  on  this  question,  and  we  think  the 
doctrine  there  laid  down  is  controlling. 

In  the  conclusion  at  which  I  have  arrived  in  refer- 
ence to  the  question  last  discussed,  it  is  not  intended 
to  decide  that  where  a  public  officer  holds  an  office 
under  a  valid  appointment  or  election,  that  a  subse- 
quent disability  can  be  made  the  subject  of  inquiry  in 
any  other  manner  than  by  a  direct  proceeding  for  that 
purpose,  or  that  his  acts  as  an  officer  de  facto  are  not 
valid  untU  he  is  lawfully  declared  to  be  disqualified. 
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Sach  a  case  has  no  analogy  to  one  where  there  never 
was  any  x)ower  to  act,  and  an  entire  want  of  authority 
from  the  commencement. 

There  is  also  another  ground  upon  which  I  think 
that  the  evidence  offered  was  admissible.  The  evi- 
dence introduced  by  the  prosecution  was  very  slight 
and  by  no  means  conclusive.  No  commission  was  in- 
troduced to  show  Melick's  appointment,  and  only  a 
single  witness  testified  that  he  had  been  in  the  habit  of 
acting  for  some  years.  The  book  introduced  from  the 
county  clerk's  office  did  not  show  that  he  had  quali- 
fied by  taking  the  oath  of  office,  nor  was  such  oath 
produced.  No  evidence  of  the  genuineness  of  his  sig- 
nature in  the  book  was  given,  nor  was  his  handwriting 
distinctly  proven.  The  evidence,  at  most,  was  jyrima 
facie^  and  to  rebut  the  presumption  arising  from  the 
same,  and  to  show  the  improbability  of  his  hdving 
been  appointed  to  such  an  office,  it  was,  I  think,  com- 
petent to  prove  that  he  was  actually  a  non-resident, 
and  was  entirely  disqualified  from  holding  any  such 
office.  It  was  at  least  an  open  question  as  to  the 
weight  to  be  given  to  the  testimony  introduced  by  the 
prosecution,  and  the  evidence  offered  should  have  been 
received  as  bearing  upon  that  branch  of  the  case. 

There  are  numerous  other  questions  in  the  error 
book  of  a  serious  character.  As,  however,  the  convic- 
tion was  erroneous  upon  the  grounds  stated,  it  is  not 
important  to  consider  them,  and  for  the  reasons  already 
given,  the  conviction  and  judgment  must  be  reversed, 
and  a  new  trial  granted. 

Eabl,  J. — I  concur  ili  the  result  reached  by  Judge 
Miller,  and  favor  a  reversal  of  the  judgment  upon 
three  grounds. 

1.  It  was  necessary  for  the  i)eople  to  show  that  the 
oath  alleged  to  be  false  was  taken  before  either  a  de 
jure  or  a  efe  facto  notary.    The  only  proof  given  was 
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that  Melick,  who  administered  the  oath,  had  acted  as 
a  notary  for  some  years.  This  was  prima  facie  evi- 
dence that  he  was  a  de  Jure  notary.  The  defendant 
had  the  right  to  meet  this  prima  facie  case  by  any 
evidence  tending  to  show  that  he  was  not  de  Jure  a 
notary,  and  the  evidence,  oflfeiied  to  show  that  Melick, 
at  the  time  of  his  alleged  appointment,  and  subse* 
qnently  to  the  time  he  administered  the  oath,  was  a 
resident  of  New  Jersey,  had  such  tendency.  If  true, 
it  would  have  shown  that  he  was  a  person  who  could 
not  have  been  legally  appointed,  and  hence  would 
have  destroyed  the  presumption  that  he  had  actually 
been  appointed.  There  could  be  no  presumption  that 
the  governor  appointed  one  to  the  office  of  notary 
whom  he  had  no  legal  right  to  appoint.  If  this  evi- 
dence had,  therefore,  been  received  and  uncontra- 
dicted, it  would  have  been  necessary  then  for  the  peo- 
ple to  show  that  Melick  was  a  notary  de  facto.  This 
could  not  have  been  shown  by  evidence  that  he  had 
merely  acted  as  such.  The  de  facto  character  of  offi- 
cers is  never  established  by  simple  proof  that  they 
have  acted  as  such.  In  addition  to  such  proof,  it  must 
be  shown  that  they  had  color  of  office,  or  some  sem- 
blance of  competent  authority.  This  is  generally 
shown  by  proof  of  some  election  or  apix)intment^ 
formal,  but  irregular  or  defective,  under  which  the 
officer  has  assumed  to  act.  I  am  not,  however,  pre- 
pared to  deny  that  an  officer  may  have  sufficient  color, 
in  some  cases,  without  any  appointment  or  election 
whatever ;  as  when  he  takes  possession  of  the  public 
building  or  room  where  the  duties  are  to  be  discharged, 
and  has  possession  of  the  public  property  pertaining 
to  the  office,  and  is  thus  clothed  with  all  the  indicia 
of  official  position,  and  has  for  a  considerable  time, 
with  the  acquiescence  of  the  public,  and  without  dis- 
pute, openly  and  notoriously  exercised  the  duties  of 
the  office.    Such  a  case  could  rarely,  if  ever,  occur  in 
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this  country ;  but  if  it  should  occur,  it  might  give 
color  of  office.  To  illustrate  more  clearly  my  meaning : 
if  one  should  take  possession  of  a  county  clerk's  office, 
claiming  to  be  clerk,  and  should  there  act  as  clerk  for 
a  considerable  time,  by  the  general  acquiescence  of  the 
public,  there  being  no  one  else  to  exercise  the  duties 
of  the  office,  he  might  have  sufficient  color  of  office  to 
make  him  clerk  de  facto.  But  a  notary  public,  having 
no  public  office,  clothed  with  none  of  the  symbols  or 
outward  tokens  of  official  position,  being  one  of  thou- 
sands who  may,  anywhere  in  the  same  county,  exercise 
the  duties  of  the  same  office,  can  not  get  color  of  office 
by  simply  acting  from  time  to  time  as  he  might  have 
opi)ortunity.  He  can  get  color  of  office  only  by  an 
appointment,  emanating  from  the  appointing  power,  or 
from  some  power  having,  at  least,  a  colorable  right  to 
make  the  appointment.  If  the  governor  should  com- 
mission him,  without  confirmation  by  the  Senate,  or 
while  he  was  a  non-resident,  and  he  should  then  act, 
he  would  be  in  office  under  color  of  appointment,  and 
thus  become  a  notary  de  facto.  These  views  are 
abundantly  sustained  by  the  authorities  in  this  State 
(People  V.  Collins,  7  Johns.  549  ;  Wilcox  v.  Smith,  6 
Wend.  231 ;  Ring  v.  Grout,  7  Id.  341 ;  People  v. 
White,  24  Id.  520 ;  Hamlin  v.  Dingman,  6  Lans.  61 ; 
People  V.  Cook,  14  Barb.  259  ;  S.  C,  8  2\r.  T.  67). 
There  was,  therefore,  error  in  the  exclusion  of  the  evi- 
dence as  to  the  residence  of  the  notary. 

2.  For  reasons  stated  fully  by  Judge  Miller,  there 
was  error  in  the  admission  of  the  evidence  of  the  wit- 
ness McCall  as  to  the  declarations  of  Beid. 

3.  It  is  conceded  that  there  could  be  no  conviction 
under  this  indictment,  if  the  words  *' according  to  the 
best  of  their  information,  knowledge  and  belief,"  ap- 
plied to  the  whole  affidavit.  I  think  they  do  so  apply, 
and  concur  generally  with  what  Judge  Miller  says 
upon  this  point.    The    question  is  not  how  the  affi- 
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davit  may  be  made  to  read,  by  a  critical  and  strictly 
grammatical  construction,  but  how  it  would  be  com- 
monly understood.  We  are  to  construe  this  as  we 
think  mankind  generally  would  understand  it.  Such 
qualifying  words  in  brief  affidavits  are  usually  put  at 
the  end,  and  are  usually  intended  to  qualify  the  whole 
affidavit.  So  far  as  I  can  perceive,  there  was  just  as 
much  reason  for  qualifying  the  whole  as  the  part  im- 
mediately preceding  the  qualifying  words.  But  if  the 
legal  construction  of  this  affidavit  is  in  doubt,  the 
prisoner  is  entitled  to  the  benefit  of  such  doubt.  It  is 
a  humane  principle  of  the  law  that  a  prisoner  shall 
have  the  benefit,  not  only  of  doubts  upon  the  facts  but 
doubts  also  upon  the  law. 

I  concur,  therefore,  in  the  reversal  of  the  judg- 
ment. 

Hand,  J. — ^I  agree  in  the  result  of  Judge  Miller's 
opinion,  that  there  should  be  reversal  of  conviction 
and  new  trial  in  this  case.  I  cannot,  however,  concur 
in  all  the  grounds  stated  by  him  ;  and  as  the  fate  of 
any  new  trial  may  be  dependent  upon  some  of  them,  it 
is  proper  that  the  views  of  the  court  should  be  ex- 
pressed upon  these  questions. 

1.  I  think  the  language  of  the  affidavit;  in  its  pro- 
per and  natural  construction,  and  according  to  gram- 
matical rules,  is  a  positive  affirmation  as  to  the  prisoner 
being  an  officer  of  the  company,  and  the  ''above 
named  assets"  being  the  absolute  property  of  the  com- 
pany. Of  course  this  does  not,  in  the  least  degree, 
prevent  an  acquittal  of  the  prisoner,  if  the  jury  find 
that  he  did  not  intend,  in  fact,  to  swear  positively,  but 
only  upon  information  and  belief  as  to  these  matters. 
Hence  the  observations  of  the  opinion  as  to  harsh  con- 
sequences from  such  a  construction  I  do  not  think  just 
or  well  founded. 

The  question  presented  here  really  is,  whether  the 
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proof  of  the  making  of  that  affidavit  was  admissible  at 
all,  as  within  the  indictment  charging  a  positive  oath. 
In  other  words,  whether  the  first  part  of  the  affidavit 
could  fairly  be  construed  to  be  a  positive  affirmation, 
and  must  not  necessarily  be  held  to  be  an  affirmation 
on  information  and  belief,  as  a  question  of  grammatical 
construction.  That  technical  question  of  grammar  is 
raised,  therefore,  not  by  the  prosecution,  but  by  the 
prisoner.  As  already  stated,  I  think  it  could  be  so 
construed,  and,  indeed,  that  no  other  construction  is 
strictly  grammatical;  and  hence,  that  there  was  no 
error  in  the  court  below  in  not  holding  that  the  whole 
affidavit  was  necessarily  upon  information  and  belief. 
I  disagree  with  the  opinion,  therefore,  upon  this  point. 

2.  I  agree  with  the  opinion  that  there  was  error  in 
the  admission  of  evidence  of  Beid's  statements  to  the 
extent  they  were  allowed. 

3.  I  also  agree  that  the  evidence  as  to  the  notary's 
residence  was,  under  the  circumstances,  improperly  ex- 
cluded. I  am  not  prepared  to  assent  to  the  doctiine 
of  the  opinion  that  perjury  can  only  be  committed 
before  an  officer  de  jure  ;  and  that,  on  the  trial  of  an 
indictment  for  that  crime,  the  title  of  such  officer  can 
always  be  attacked.  Nor,  indeed,  am  I  prepared  now 
to  say  that  if,  in  the  present  case,  the  commission  of 
the  notary  from  the  proper  appointing  power  had  been 
shown,  that  the  prisoner  could  have  raised  such  a 
question  as  non-residence.  I  am  inclined  to  think  that 
in  such  a  contingency,  the  question  of  residence  bein^ 
often  a  very  nice  one,  the  validity  of  the  appointment 
could  not  thus  be  attacked.  But  here  there  was 
hardly  any  proof  that  the  party  who  took  the  affidavit 
was  a  notary  at  all.  The  list  in  the  clerk's  office 
proved  absolutely  nothing ;  and,  indeed,  I  do  not  see 
how  it  was  admissible.  The  mere  fact  that  he  assumed 
to  act  as  a  notary  was  all  the  proof  really  given  of  his 
official  position.    It  is  doubtful,  to  my  mind,  whether 
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this  was  any  proof  of  even  color  of  office.  But,  if  it 
be  conceded  that  it  tended  in  some  degree  to  show  a  de 
facto  officer,  or  to  raise  a  presumption  or  inference 
that  he  had  been  appointed,  I  think  proof  that  the 
person  was  a  non-resident,  and  therefore  incapable  of 
holding  that  position,  was  admissible  to  rebut  any 
such  presumption  that  he  had  ever  been  appointed, 
and  was  anything  but  a  mere  intruder.  Of  course,  if 
legal  proof  of  any  sort  of  an  appointment  had  been 
made,  there  would  be  no  longer  any  room  for  presump- 
tion upon  this  point,  and  nothing  of  that  sort  which 
could  be  rebutted  ;  but  not  so,  as  the  case  now  stands. 

MiLLEB,  Eabl,  and  Hand,  JJ.,  read  for  reversal 
and  venire  de  tiovo.  Church,  Ch.  J.,  concurred,  first, 
on  Reid  declarations  ;  second,  on  rejection  of  evidence 
of  non-residence  of  notary.  Foloer,  J.,  first,  on  Reid 
declarations ;  second,  as  to  notary,  with  Hand,  J. 
Rapallo,  J.,  first  and  second  with  Hand,  J.,  and 
third  with  Eabl,  J.,  on  notary.  Andrews,  J.,  first, 
on  Reid  declarations ;  second,  on  construction  of  affi- 
davit. 

Judgment  reversed. 


PEOPLE  V.   VAIL. 

N.    T.  Supreme  Courts    Third  Departitierdy    Third 
District ;  Oyer  and  Terminer^  March^  1879. 

Banks  akd  Banking. — Sufbrintendent  of  the  BANKora  Depabt- 

MENT. — QuABTEBLT  REPORTS. — PeRJURY. — ^PRESENCE  OF 

Prisoner  in  Court  on  Argtjment  of  Motion. 

The  superintendent  of  the  banking  department  of  the  State  may  call 
upon  an  institution  to  state,  in  its  report,  in  a  general  way,  the 
largest  loan  made  to  any  individual,  firm,  or  corporation. 

He  may  also  require  the  report  of  a  bank  to  show  the  aggregate  of 
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loans  upon  paper  made,  accepted,  or  indorsed  by  directors  individu- 
ally, or  as  members  of  firms. 

If  a  bank  officer,  in  his  report  to  the  superintendent  of  the  banking 
department,  made  in  compliance  with  L.  1843,  c.  218,  {  8,  as 
amended  by  L.  1848,  c.  419,  makes  willfully  false  statements  under 
oath  in  regard  to  these  facts,  he  will  be  guilty  of  perjury. 

It  is  not  necessary  that  a  prisoner  under  indictment  should  be  present 
during  the  argument  of  a  motion  in  the  case. 

Motion  to  quash  an  indictment. 

This  was  a  criminal  action  by  the  people  of  the 
State  of  New  York  against  D.  Thomas  Vail  for  per- 
jury. 

The  defendant  was  the  president  of  the  Merchants 

and  Mechanics'  Bank  of  Troy.    He  was  charged  by  an 

iudictment,  found  by  the  grand  jury  of  Rensselaer 

county,  in  November,  1878,  with  having  committed 

perjury  in  the  quarterly  report  made  in  behalf  of  the 

J^^k  to  the  sui)erintendent  of  the  banking  department 

th  ^V^^^^^y  1878,  in  two  particulars  ;  first,  in  stating 

^•?*  the  " largest  aggregate  of  loans  to  any  one  indi- 

'^flrnal,   firm,   or  corporation," "  was  $49,221.65;  and, 

g^O^Ay  in  declaring  the   "aggregate  of  loans  upon 

^f^iTy  made,  accepted,  or  indorsed  by  directors  in- 

l^^idnally,  and  as  members  of  firms,"  was  $42,004.21. 

Other  •  material   facts   sufficiently  appear   in   the 

opinion. 


'-  A.  Parritenter  and  EseJc  Cowen^  for  defendant 
*^^  motion. 

>.  Foster,  district  attorney,  opposed. 

"W^ESTBROOK,  J.— [After  stating  the  facts.]— By 
<5na.x>ter  218  of  the  Laws  qf  1843,  and  section  3  thereof, 
**^  ^Oaended  by  chapter  419  of  the  Laws  of  1847,  the 
^^^^^^terly  report  of  the  bank,  "which  report  shall  be 
^^  ^^^  on  the  oath  of  the  president  and  cashier,"  must 
dn  a  true  statement  of  the  condition  of  the  bank 
.    making  such  report,  before  the  transaction 
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of  any  business  on  the  morning  of  the  day  .  .  . 
next  preceding  the  date  of  such  rei>orty  in  respect  to  the 
following  items  and  particnlars,  to  wit :  Loans  and  dis* 
counts,  .  .  .  due  from  the  directors  of  the  bank, 
or  banking  association  making  the  report,^'  &c.,  &c. 

By  statute  (2  Edmonds^  Ed.  p.  701,  §  1),  when  an 
oath  is  one  of  the  character  upon  which  the  present 
alleged  perjury  is  predicated,  such  oath  or  affirmation 
must  be  one  "  required  by  law,"  and  it  is  claimed,  by 
counsel  for  the  accused,  that  the  law  prescribing  what 
the  bank  report  must  contain,  does  not  authorize  the 
superintendent  of  the  banking  department  to  demand 
answers  upon  the  i)oints  on  which  perjury  has  been 
assigned,  and  that,  consequently,  the  indictment  must 
fall.  The  point  taken  renders  the  eicamination  of  each 
of  the  alleged  perjuries  necessary. 

First,  could  the  bank  be  required  to  state  in  its 
report  the  largest  loan  to  "  any  one  individual,  firm  or 
corporation  ?"  The  counsel  for  the  defendant  argue  it 
could  not,  and  that  all  that  the  law  requires  is  the  gross 
aggregate  of  loans  and  discounts,  and  that  no  particu- 
lars thereof  can  be  ordered.  If  this  position  is  sound, 
is  the  letter  of  the  statute,  to  say  nothing  of  its  spirit, 
complied  with  ?  The  act  is  imperative  ("  shall "  is  the 
word  used)  in  requiring  the  report  to  *' contain  a  true 
statement  of  the  condition  of  the  bank"  as  to  its 
''  loans  and  discounts."  A  mere  statement  of  the  total 
of  all  ''loans  and  discounts,"  without  anything  more, 
would  not  give  a  ''  true  statement  of  the  condition  of 
the  bank,"  in  that  particular. 

The  whole  sum  might  be  loaned  to  a  single  individ- 
ual, who  was  utterly  insolvent,  and  in  that  case,  with 
a  report  giving  only  the  general  aggregate  of  all  loans, 
the  light,  which  the  public  ought  to  have,  and  which 
the  law  evidently  contemplates,  would  be  withheld. 
Without  deciding  how  much  of  a  detailed  statement  as 
to  its  ''  loans  and  discounts  "  a  bank  may  be  required 
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to  make,  we  are  clear  in  our  jadgment,  that  the  super- 
intendent of  the  banking  dejyartment  may  call  upon  an 
institution  to  state  in  its  report,  in  a  general  way,  the 
largest  loan  made  to  "  any  one  individual,  firm,  or  cor- 
poration," and  that  such  information  is  necessary  to 
show  its  "  condition."  The  history  of  banking  institu- 
tions which  have  been  wrecked  by  large  loans  to  single 
individuals,  or  corporations,  or  firms,  shows  how  vital 
the  information  sought  actually  was.  It  is  possible 
that  inquiries  might  be  made,  which  would  be  so  search- 
ing and  thorough,  as  to  be  beyond  the  intent  of  the 
statute,  which  was  designed  to  secure  a  report  for  pub- 
lication, but  we  cannot  but  think,  that  the  act,  both  in 
its  letter  and  spirit,  requires  something  more  than  a 
mere  statement  of  the  sum  total  of  all  its  ''loans  and 
discounts."  Something  which  will  show  the  "condi- 
tion" of  the  bank  in  that  I'espect,  and  the  maximum 
of  a  loan  to  a  single  individual,  firm,  or  corporation, 
certainly  is  within  the  plain  requirements  of  the  law. 

Second,  had  the  superintendent  of  the  banking  de- 
partment the  right  to  require  the  report  of  the  bank  to 
show  the  ''aggregate  of  loans  upon  paper  made,  ac- 
cepted or  indorsed  by  directors  individually  or  as 
members  of  firms ' '  ? 

If  the  answer  to  this  question  dex)ended  upon  the 
same  provisions  of  the  section  of  the  act,  upon  which 
it  has  been  already  adjudged  that  the  former  require- 
ment was  warranted,  we  should  hold  that  the  superin- 
tendent had  not  transcended  his  power.  The  "con- 
dition" of  the  bank  as  to  its  "loans  and  discounts" 
would  be  but  very  imperfectly  known,  by  a  statement 
of  the  total  of  its  loans,  and  the  largest  sum  owing  by 
an  individual,  firm  or  corporation  unless  information 
was  also  imparted  as  to  the  indebtedness  of  directors. 
This  is  so  palpable,  and  the  evil  to  be  guarded  against, 
the  absorption  of  an  entire  bank  capital  by  one  or  more 

Vol.  VL— 14 
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of  its  oflScers,  so  frequent,  that  no  argnment  is  needed 
to  show  the  wisdom  of  demanding  this  information. 

The  section,  however,  still  more  plainly  calls  for 
just  the  statement  which  was  made.  It  requires  the 
sum  **  due  from  the  directors  of  the  bank  or  banking 
association  making  the  report"  to  be  given  therein. 
Language  plainer  than  this  could  not  have  been  em- 
ployed. It  can  not  be  plausibly  argued,  if  the  objects 
and  purposes  of  the  act  be  considered,  that  the  word 
''  due^^  is  used  in  its  narrow  sense  so  as  to  require  a 
statement  only  of  such  liabilities  as  had  matured.  It 
ought  to  have  no  such  interpretation,  for  the  public 
would  then  never  know  how  officers  were  using  the 
institution.  The  word,  evidently,  is  used  in  its  larger 
sense  to  signify  and  cover  liabilities  by  the  directors  to 
the  bank,  whether  matured  or  not.  This  (see  Web- 
stefs  Dictionary)  is  the  general  meaning  of  the  word. 
And  if  this  interpretation  be  given  to  it  in  the  law,  we 
can  see  the  wisdom  of  the  provision,  which  is  not  ap- 
parent if  its  meaning  be  limited  to  obligations  and 
liabilities  which  have  matured  and  are  immediately 
payable. 

Our  conclusion  is  clear,  that  the  motion  to  quash 
cannot  be  granted.  A  trial  may  show  the  indictment 
to  be  untrue,  but  on  this  application  its  allegations 
must  each  and  all  be  regarded  as  verities.  The  defend- 
ant is  charged  with  making  willfully  false  statements 
under  oath,  in  regard  to  two  matters,  upon  which  the 
superintendent  of  banking  required  information.  The 
application  to  quash  is  made  upon  the  assumption, 
that  that  officer  asked  more  than  the  law  allowed. 
We  are  clear  that  he  did  not,  and  hence  the  motion 
cannot  prevail.  Prom  the  statements  of  counsel,  how- 
ever, it  is  quite  possible,  when  the  evidence  shall  show 
precisely  what  the  superintendent  required,  that  the 
indictment  cannot  be  maintained.  That  evidence  is 
not  before  us.    We  have  only  the  written  accusation. 
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the  indictment,  and,  assuming  its  truth,  as  we  must 
upon  this  motion,  we  can  find  no  cause  to  quash  it. 

As  we  have  concluded  to  deny  the  motion  made  by 
defendant's  counsel,  it  is  scarcely  necessary  to  pass 
upon  the  preliminary  objection  taken  by  the  district 
attorney,  that  the  presence  of  the  defendant  in  court 
daring  the  argument  should  be  required.  It  may  not 
be  amiss,  however,  to  say  that  we  know  of  no  impera- 
tive rule  which  requires  the  presence  of  the  accused 
during  an  argument  of  a  motion.  If  there  is,  then  on 
review  of  an  acquittal  or  conviction  in  an  appellate  tri- 
bunal, he  should  also  be  personally  present.  The  trial 
of  a  party  for  a  felony  during  his  absence  would  cer- 
tainly be  improper,  for  no  one  should  be  tried  and  con- 
victed without  being  brought  face  to  face  with  his  ac- 
cusers and  the  witnesses ;  but  there  is  no  reason,  of 
which  we  are  aware,  making  necessary  the  presence  of 
the  defendant  in  the  court-room  upon  a  motion  to 
quash  an  indictment. 

Doubtless,  the  court  might  refuse  to  hear  it  in  his 
absence,  if  for  any  cause  it  saw  fit  to  do  so,  but  when 
the  party  asks  to  have  the  motion  heard  in  his  absence, 
he  can  have  no  ground  of  complaint,  if  the  court  does 
precisely  what  he  asks. 

The  strictness  of  ancient  rules  has  been  very  much 
relaxed  ( Wharton^  s  Criminal  Law j  7  ed.  vol.  3,  §  2798). 

And  as  the  accused,  if  the  decision  had  been  in  his 
favor,  would  not  have  raised  the  question  of  his  ab- 
sence, and  as  the  public  could  lose  no  rights  in  this 
case  by  hearing  it,  the  motion  was  heard,  and  has  been 
considered  and  decided  upon  its  merits. 

In  conformity  with  the  stipulation  the  clerk  will 
enter  upon  the  minutes,  as  of  the  day  of  the  argument, 
a  denial  of  the  motion  to  quash  the  indictment,  giving 
the  defendant  an  exception  to  the  decision  ordering  it. 

Opinion  concurred  in  by  Messrs.  Butts  and  Sladb, 
Justices  of  the  Sessions. 
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GARNER  V.  THE  HARMONY  MILLS. 

N.  T.  Superior  Court ;  Special  Term,  November,  1878. 
Again,  OeTieral  Terrn,  March,  1879. 

DeMTTBRBB. — JOINDEB  OF  CaUSBS  OF  ACTION. — ^RbQUIBITBS  OF  ObDEB 
OVEBBXTLING  A  DeMUBBBB. — ^APPEAL. — ^InTBBLOCUTOBT 

Judgment. -r-CoDE. OF  Cnr.  Pbo.,  §  1847. 

Although  all  the  defendants  are  not  jointly  connected  in  eveiy  act  of 
a  breach  of  trust  alleged  in  a  complaint,  but  there  is  a  series  of  acta 
on  their  part,  produced  by  the  same  fraudulent  intent  which  con- 
tributed to  the  injury  of  the  plaintifb,  and  the  statements  are  not 
made  as  separate  and  distinct  causes  of  action  against  the  serera] 
defendants,  and  a  cause  of  action  is  alleged,  by  which  they  are  all 
affected,  and  in  respect  to  which  they  are  necessary  parties: — ^tbe 
several  matters  may  be  joined  in  one  complaint. 

The  prayer  for  judgment  in  a  complaint  is  not  demurrable. 

If  the  issues  presented  in  a  complaint  constitute  but  one  subject-mat- 
ter of  action,  although  the  reliefs  growing  out  of  the  bill  and 
prayed  for  in  respect  to  the  several  defendants,  are  according  to 
their  respective  liabilities,  they  are  not  ^required  to  be  separately 
tried  by  a  court  of  equity. 


An  order  overruling  a  demurrer  should  give  leave  not  merely  to  an« 

swer,  but  also  to  withdraw  the  demurrer. 
An  order  overruling  a  demurrer  is  not  appealable  before  judgment 

(interlocutory  or  final)  thereon.* 
Interlocutory  judgment  defined. 

I.  DemuiTer  to  complaint. 

This  action  was  brought  by  Harriet  H.  Garner, 
widow  of  Thomas  Gfarner,  Jr.,  deceased,  and  her 
daughter,  Fanny  M.  Garner,  the  only  child  of  Harriet 
H.  and  Thomas  Garner,  Jr.,  against  The  Hannony 
Mills,  William  E.  Thorn,  Samuel  W.  Johnson,  John  L 
liawrence,  and  the  three  infant  daughters  of  William 
T.  Garner,  deceased,  viz.,  Marcellite  T.  Garner,  Florence 

*  To  the  same  effect,  Cambridge  Valley  National  Bank  «.  Lynch, 
10  Alb.  L.  J.  860. 
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J.  Gamer  and  Edith  M.  Gfarner,  for  the   purpose  of 
securing  and  protecting  a  trust  of  $1,000,000. 

A  concise  statement  of  the  complaint  is  as  follows : 
Thomas  Garner,  Sr.,  by  a  bequest  in  his  will,  gave 
to  his  son,  Thomas  Glarner,  Jr.,  the  sum  of  $1,000,000, 
to  be  x)aid  to  him  within  eighteen  months  after  the 
father's  death.  His  son,  William  T.  (Jarner,  qualified 
as  sole  executor,  and  by  the  terms  of  the  trust  was 
bound  to  make  payment  of  this  fund  out  of  his  father's 
estat^e,  which  was  estimated  at  more  than  $6,000,000 
at  the  time  of  his  death,  when  the  $1,000,000  was 
locked  up  in  the  firm  of  Gtemer  &  Co.,  composed  of 
William  T.  Garner  and  Thomas,  Jr.  After  the  ex- 
piration of  eighteen  months,  and  before  the  legacy  had 
been  paid,  Thomas  (Jarner,  Jr.,  died,  leaving  to  his 
wife  and  daughter,  the  plaintiffs,  the  legacy  of 
$1,000,000,  independent  of  his  interest  in  the  firm,  and 
appointed  his  brother,  William  T.,  and  the  defendant. 
Thorn,  executors  and  trustees.  They  both  qualified, 
and  became  chargeable  with  the  responsibilities  of  the 
trust  to  collect  and  receive,  and  William  T.  as  execu- 
tor of  his  father's  will  to  pay,  but  instead  of  doing  so, 
the  money  was  retained  in  the  firm,  and  never  sepa- 
rated from  the  estate  of  his  brother  Thomas. 

When  Thomas,  Jr.,  died,  the  firm  was  carried  on 
by  William  T.  and  the  defendant,  Johnson,  and  the 
former,  as  executor  of  his  father,  by  entries  in  the 
firm's  books,  debited  the  estate  of  his  father,  and 
credited  the  estate  of  his  brother  with  the  amount  of 
the  legacy,  by  giving  to  himself  and  Thorn,  as  trustees, 
a  mortgage  of  $90,000  on  property  belonging  to  him  in 
Monroe  County,  and  procuring  the  Harmony  Mills  (a 
manufacturing  company  of  which  he  was  the  president, 
and  owner  of  the  stock)  to  execute  another  bond  for 
$no,000,  out  of  the  $990,000  to  himself  and  Thorn  as 
trustees  of  his  brother's  estate,  and  charged  the  rest  as 
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I)ayments,  which,  according  to  the  allegations  of  the 
complaint,  had  not  been  made. 

This  was  alleged  to  be  an  improper  investment  of 
trust  funds ;  that  the  property  covered  by  the  first 
mortgage  of  $90,000  was  part  of  the  estate  of  Thomas 
Garner,  Sr.,  and  acquired  by  William  T.  as  residuary 
devisee  under  his  father's  will ;  that  the  Harmony 
Mills  was  in  name  a  corporation,  but  owned  by  Gurner 
&  Co.,  and  that  the  mortgage  thereon  was  not  lawfully 
executed,  and  that  both  pieces  of  property  were  sub- 
ject to  two  mortgages  of  equal  amounts  without  pri- 
ority, the  one  over  the  other,  to  the  estate  of  Anna 
G^arner,  who,  by  the  will  of  Thomas  Gamer,  Sr.,  was 
also  bequeathed  an  equal  legacy  of  $1,000,000;  that 
the  property  covered  by  the  mortgages  was  wholly  in- 
adequate, the  security  precarious,  and  the  whole  trust 
fund  imperiled,  and  that  the  object  of  the  whole 
arrangement  was  not  to  take  care  of  the  trust  but  to 
appropriate  the  trust  money  for  the  use  of  Garner  & 
Co. ;  thfiit  the  death  of  William  T.  Gramer  left  the  whole 
trust  property  and  his  whole  estate,  including  the 
$1,000,000  of  the  trust  fund,  in  the  hands  of  Johnson, 
as  surviving  partner,  subject  to  the  perils  of  the  busi- 
ness, under  a  will  by  which,  during  the  lifetime  of  a 
daughter  named,  the  business  is  to  be  carried  on  by 
Johnson,  as  survivor,  and  by  the  executors,  Thorn, 
Lawrence,  and  Johnson. 

The  complaint  then  set  forth  the  legal  rights  of  the 
plaintiJBfs  and  the  liabilities  of  the  defendants  in  respect 
to  the  trust  fund,  and  acts  of  malfeasance  and  hostility 
on  the  part  of  the  defendant.  Thorn,  as  trustee,  and 
that  he  was  chiefly  concerned  to  promote  the  interest 
of  Garner  &  Co.  instead  of  that  of  the  trust,  and  con- 
cluded with  a  prayer  for  relief  in  various  forms  adapted 
to  the  liability  set  forth  in  the  complaint. 

Separate  demurrers  to  the  complaint  were  inter- 
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posed  by  all  the  defendants  except  the  infant  children 
of  William  T.  Gamer. 

By  these  demurrers  it  was  claimed  that  there  were, 
at  least,  nine  distinct  and  nnnnitable  causes  of  action 
joined,  including  as  defendants  the  representatives  of 
several  different  wills. 

Joseph  H.  CTioate  and  Hugh  L.  Cole  {Cole  <fe 
Kingsford^  attorneys),  for  plaintiff. — ^There  is  no  im- 
proper joinder  of  causes  of  action  in  the  complamt. 
The  subject  matter  of  the  suit  is  the  trust,  and  the 
cause  of  action  is  the  spoliation  of  which  it  has  been 
the  subject.  The  whole  matter  of  multifariousness  is 
a  matter  of  discretion  in  the  court,  to  be  applied  to  the 
circumstances  of  each  particular  case  as  it  transpires 
(Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139 ;  Fellows  v. 
Fellows,  4  Cow.  682;  Whaley  v.  Dawson,  2  Sch.  & 
Lefr.  370 ;  Getty  v.  Devlin,  54  N.  T.  and  p.  9  in  69 
Id. ;  Story  Eq.  Pleadings,  §§  286,  286a,  286,  286a,  and 
cases  cited,  and  also  278a,  and  §§  630-636.  The  de- 
murrers interposed  by  the  defendants  and  their  argu- 
ments in  support  of  them  seem  to  rest  upon  the  two 
fallacies  of  confounding  distinct  prayers  for  relief  with 
distinct  causes  of  action ;  and  of  confusing  the  ques- 
tion of  proper  or  necessary  parties  to  a  suit  in  equity 
with  that  of  the  misjoinder  of  causes  of  action. 

Lviher  R.  Marsh  {Marsh  &  Wallis,  attorneys), 
for  defendants  Thorn  and  Harmony  Mills. 

Homer  A.  Nelson,  for  executors  of  Garner. 
Nathaniel  8.  Smith,  for  S.  W.  Johnson. 

Speib,  J. — [After  stating  the  facts.] — It  is  apparent 
from  the  foregoing  concise  statement  of  the  complaint, 
that  the  one  subject  matter  of  the  action  is  the  trust, 
and  the  cause  of  action,  the  several  violations  and  mis- 
appropriations of  which  it  has  been  the  subject. 

The  object  of  the  suit  is  a  legitimate  one,  and 
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peculiarly  appeals  to  a  court  of  equity  to  accomplish 
its  purpose.  If  the  allegations  are  true,  and  as  such 
they  are  to  be  taken  on  this  demurrer,  this  is  an  un- 
justifiable and  inexcusable  disregard  of  the  plain  per- 
formance of  a  duty  voluntarily  assumed  by  executors 
and  trustees,  and  a  willful  and  fraudulent  appropria- 
tion by  them  and  the  other  defendants  of  funds  de- 
voted in  terms  for  the  protection  and  support  of  the 
beneficiaries  of  the  trust. 

It  is  clear  that  the  plaintiffs  are  entitled  to  the  pro- 
tection and  relief  of  the  court.  The  only  question 
here  is,  whether  they  must  seek  it  by  separate  suits 
against  each  of  the  individuals  implicated  in  the  trans- 
actions, or  whether  they  are  at  liberty  to  bring  them 
all  into  court  in  one  suit. 

The  complaint  recites  but  one  connected  history  of 
this  trust  fund.  It  begins  with  its  origin  under  the 
will  of  Thomas  Garner,  Sr.,  and  comes  down  in  one  un- 
broken line  through  the  various  trustees  and  other  de- 
fendants to  the  present  time. 

Although  it  appears  that  all  of  the  defendants  were 
not  jointly  connected  in  every  act  of  wrong,  there  are  a 
series  of  acts  on  the  part  of  the  persons  concerned  in 
its  management,  and  produced  by  the  same  fraudulent 
intent  which  contributed  to  the  injury  of  the  plaintifb. 

The  question  is,  whether  the  several  matters  chaiged 
are  so  distinct  and  unconnected  as  to  render  the  joining 
of  them  in  one  bill  a  ground  of  demurrer.  Chancellor 
Kent,  in  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139, — a 
leading  case— says,  after  citing  several  cases:  "The 
principle  to  be  adduced  from  these  cases  is  that  a  bill 
against  several  persons  niust  relate  to  matters  of  the 
same  nature  and  having  a  connection  with  each  other, 
and  in  which  all  the  defendants  are  more  or  less  con- 
cerned, though  their  rights  in  respect  to  the  general 
subject  of  the  case  may  be  distinct."  Again  he  says : 
"  The  remedy  would  of  course  be  varied  and  adapted 
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to  the  case  of  each  individaal  defendant  if  the  general 
charge  of  frand  should  be  established,  and  if  it  should 
only  be  established  in  x>B'i*t  as  against  some  of  the  de- 
fendants, and  not  as  against  others,  the  decree  would 
also  then  be  adapted  to  the  proof.  I  do  not  see  that 
this  circumstance  can  create  any  difficulty  in  sustain- 
ing the  bill.  It  is  cheaper  and  best  for  the  interest  of 
all  parties  that  the  subject  of  all  the  fraud,  in  all  its 
parts,  should  be  investigated  and  settled  in  one  suit^' 
(See  also  Fellows  v.  Fellows,  4  Cow.  682 ;  Story's  Eq. 
Pleadings,  285,  285a,  286  and  286a,  and  cases  cited). 
The  whole  doctrine  seems  to  be  summed  up  in  section 
639. 

The  general  rule  in  equity  pleading  being  thus  es- 
tablished, it  follows  that  demurrers  of  this  kind  should 
be  cautiously  received.  The  pleader  in  every  compli- 
cated case,  embracing  a  series  of  fraudulent  transactions 
among  various  defendants,  intimately  and  more  re- 
motely connected,  as  the  present  one,  must  find  much 
difficulty  and  i)eril  attending  the  selection  of  proper 
parties. 

We  have  here  four  several  demurrers  interposed  to 
the  complaint — ^in  substance  the  same — specifying  nine 
supposed  different  causes  of  action.  It  is  now  well 
settled  that  the  Code  has  not  essentially  altered  the 
rales  of  equity  pleading  as  it  regards  multifariousness. 
Indeed,  the  comprehensive,  vague  and  uncertain  lan- 
guage of  section  484  seems  to  be  intended  to  apply  to 
equitable  actions,  which  frequently  embrace  compli- 
cated acts  and  transactions  relating  to  the  subject  matter 
of  the  action,  which  it  would  be  desirable  to  settle  in  a 
single  coijtroversy,  and  should  not  interfere  with  settled 
doctrines  of  equitable  procedure,  pleadings,  parties 
and  remedies  {Pomeroy  on  Remedies  and  Remedial 
Rights,  496 ;  Wyles  v.  Suydam,  64  N.  T.  198). 

The  objection  is  taken  that  here  there  is  an  improper 
joinder  under  section  484  of  the  Code.    The  objection 
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is  based  upon  the  fallacy  of  sapposiag  that  the  canse 
of  action  is  the  trast  fund,  whereas  the  cause  of  action, 
as  before  stated,  being  the  violations  and  misappropri- 
ations of  the  trust,  it  is  plain  that  these  causes  arise 
out  of  transactions  connected  with  the  same  subject 
matter  of  action,  which  is  the  trust  itself.  The  error 
consists,  I  think,  in  not  clearly  distinguishing  the 
question  of  proper  or  necessary  parties  to  a  suit  in 
equity,  from  the  question  of  misjoinder  of  causes  of 
action,  and  of  confounding  the  distinct  prayers  for 
relief  with  distinct  causes  of  action.  An  attentive 
reader  of  the  diflFerent  branches  of  the  prayer  for  judg- 
ment, and  the  nine  supposed  different  causes  of  action 
specified  in  the  demurrer,  will  show  that  the  real 
grounds  of  demurrer  are  founded  upon  the  several 
grounds  for  relief.  The  latter  may  be  wholly  omitted 
in  the  complaint,  yet  the  plaintiff  would  be  entitled  to 
such  relief  as  he  could  establish  upon  proper  proof  of 
alleged  facts.  The  prayer  for  judgment  is  not  de- 
murrable. 

Among  other  examples  ;  the  counsel  takes  the  case 
of  Harmony  Mills  as  being  improperly  joined  as  de- 
fendant. The  prayer  is  that  by  an  interlocutory  judg- 
ment or  otherwise,  it  may  be  compelled  to  execute  a 
suitable  instrument,  ratifying  and  confirming  the 
mortgage  of  $710,000,  and  that  the  defendants,  John- 
son and  Thorn,  and  the  executors  and  trustees  of 
William  T.  Garner,  deceased,  as  stockholders,  may  be 
compelled  to  give  their  written  consent  thereto.  It 
appearing  !n  the  complaint  that-  this  mortgage  was 
executed  without  the  assent  of  the  stockholders  by  the 
trustees,  and  was  intended  as  a  money  payment  of  the 
trust  fund  on  the  books  of  Garner  &  Co.,  that  the 
stock  of  the  corporation  was  in  fact  nearly  all  owned 
by  that  firm,  and  is  wholly  an  insecure  and  improper 
investment  and  constituted  as  it  stands  a  security  for 
the  trust  money  ; — can  there  be  a  question  but  that  it 
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is  a  proj)er  and  necessary  party,  and  that  a  separate 
suit  is  not  necessary  to  secure  the  relief  asked  for  in 
the  bill  I  It  is  true  an  action  might  be  brought  against 
the  firm  of  Gamer  &  Co.,  or  against  the  estate  of 
Thomas  G^a^ne^,  Sr.,  to  rescue  the  trust  money  from 
their  hands,  and  correct  the  informality  in  the  mort- 
gage, but  a  court  of  equity,  in  view  of  the  conduct  of 
the  several  defendants,  as  set  forth  in  the  complaint, 
will  not,  I  apprehend,  consent  to  any  measures  of 
delay,  or  unnecessary  expensive  litigation,  whereby 
the  whole  fond  may  be  absolutely  squandered  and  lost 
to  these  plaintiffs.  These  statements  are  not  made  as 
separate  and  distinct  causes  of  action,  against  the 
several  defendants,  but  a  cause  of  action  is  alleged,  by 
which  they  are  all  affected,  and  in  respect  to  which 
they  are  necessary  parties. 

It  is  claimed  by  defendants'  counsel,  that  the  main 
and  primary  object  of  the  suit  was  the  removal  of  the 
defendant  Thorn  as  trustee,  and  that  is  the  cause  of 
action  set  forth.  In  this  I  think  the  learned  counsel 
are  mistaken.  As  before  stated,  and  which  clearly  ap- 
pears from  the  complaint,  the  cause  of  action  consists  in 
the  several  violations  and  misappropriations  which  the 
trust  estate  has  suffered  in  passing  through  the  hands 
of  the  various  defendants,  and  with  which  they  have 
been  more  or  less  connected.  The  restoration  and  pres- 
ervation of  the  trust  fund  is  the  primary  and  impor- 
tant subject  matter  of  the  action.  If  the  court,  in  the 
exercise  of  its  equitable  powers,  should  conclude  on 
the  whole  case  that  the  removal  of  Thorn  is  necessary 
for  the  protection  of  the  fund,  it  will  then  remove  him. 

The  issues  presented  in  the  complaint  are  not  such 
as  are  required  to  be  separately  tried  by  a  court  of 
equity,  and  although  the  reliefs  growing  out  of  the 
bill,  and  prayed  for  in  respect  to  the  several  defend- 
ants, are  according  to  their  respective  liabilities,  it  is 
still  but  one  subject-matter  of  action. 
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The  demurrer  should  be  overruled  and  judgment 
ordered  for  the  plaintiffs,  with  costs. 


n.  After  the  foregoing  decision  the  following  order, 
omitting  the  preliminary  recitals,  was  entered. 

*'It  is  ordered  and  decided  that  the  demurrers  of 
the  defendant,  William  E.  Thorn,  surviving  trustee 
under  the  last  ¥dll  and  testament  of  Thomas  Gamer, 
Jr.,  deceased ;  and  of  the  defendant,  the  Harmony 
Mills,  be,  and  the  same  hereby  are  overruled,  with 
costs  to  the  plaintiffs. 

^^And  it  is  further  ordered  and  decided  that  the 
demurrer  of  the  defendant,  Samuel  W.  Johnson,  be 
and  the  same  hereby  is  overruled,  with  costs  to  the 
plaintiffs. 

^' And  it  is  further  ordered  and  decided  that  the  de- 
murrer of  the  defendants,  Samuel  W.  Johnson,  John 
J.  Lawrence,  and  William  E.  Thorn,  as  executors  and 
trustees  of  the  last  will  and  testament  of  William  T, 
Gamer,  deceased,  be,  and  the  same  hereby  is  overruled, 
with  costs  to  the  plaintiffs. 

*'And  it  is  further  ordered  and  decided  that  the 
plaintiffs  have  judgment  against  the  several  defend- 
ants, as  above  specified,  for  costs  herein,  and  for  the 
relief  demanded  in  the  amended  complaint  herein,  ac- 
cording to  the  prayer  thereof ;  unless  the  several  de- 
fendants, as  above  specified,  within  twenty  days  from 
the  entry  of  this  order,  and  notice  thereof,  "paj  the 
costs  herein,  to  be  taxed,  and  serve  their  answer." 

All  the  demurrants,  except  the  Harmony  Mills, 
submitted  to  that  decision  and  answered  the  com- 
plaint. The  latter  having  appealed  from  the  order,  the 
pl9.intiffs,  respondents,  moved  to  dismiss  the  appeal. 

Hugh  L.  Cole  {CoU  &  Kingrford^  attorneys),  for 
plaintiffs,  respondents,  and  motion  to  dismiss  the  ap- 
peal.— ^An  order  of  the  special  term,  overruling  or  sus- 
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taining  a  demnrrer,  is  not  appealable  (Laonstrine 
Fertilizer  Co.  v.  Lake  Gaano  and  Shell  Pertili7ier  Co. , 
16  EuTiy  484— Supreme  Court,  Fourth  Dep't,  Gen'l 
Term,  October,  1878;  Miller  v.  Sheldon,  ITun,  220). 
The  Code  of  Procedure,  section  349,  sx)ecifically  au- 
thorized an  appeal  from  an  order  of  the  special  term, 
from  a  single  judge,  to  the  general  term  of  the 
same  court,  sustaining  or  overruling  a  demurrer,  but 
the  Code  of  Civil  Procedure,  section  1347,  which  takes 
the  place  of  section  340  of  the  old  Code,  has  altered  all 
this,  and  does  not  authorize  an  appeal  from  sucb  an 
order.  It  is  well  settled  that  an  order  sustaining  or  over- 
ruling a  demurrer  is  not  appealable  to  the  court  of  ap- 
peals ;  final  judgment  must  first  be  rendered,  before  the 
question  arising  upon  a  demurrer  can  be  brought  before 
that  court  in  any  case  (Ferris  v.  Aspinwall,  10  Abb.  Pr. 
N.  8.  137 ;  Ay  res  v.  Western  R.  R.  Co.,  45  If.  Y.  260 ; 
People,  &c.  V.  Benedict,  47  Id.  667;  Barker  v. 
Cocks,  50  Id.  689 ;  Note  to  §  1350,  Code  of  Civ. 
Pro.  Throop's  Ed.).  The  defendant's  remedy,  in  a  case 
like  the  present,  is  by  appeal  from  the  judgment, 
whether  final  or  interlocutory,  entered  upon  the  de- 
cision of  the  issues  of  law  raised  by  the  demurrer.  In 
the  case  at  bar  no  judgment,  final  or  interlocutory,  was 
entered.  An  order  overruling  the  defendant's  de- 
murrer was  duly  entered.  As  the  Code  has  made  no 
provision  for  an  appeal  from  this  order,  the  conclusion 
IB  obvious. 

Luther  H.  Marsh  and  Homer  A.  Nelson  {Marsh  & 
WaUiSy  attorneys),  for  defendants,  appellants,  op- 
posed.— An  appeal  lies  from  an  interlocutory  judg- 
ment {Code  of  Civ.  Pro.  §  1349).  This  is  an  inter- 
locutory judgment ;  it  is  more  than  an  order  ;  it  is  a 
decree  of  some  kind.  An  interlocutory  judgment,  on 
overruling  a  demurrer,  can  be  granted  (Miller  v.  Shel- 
don, 16  HuTij  220).    If  defendant  does  not  pay  costs 


223  ABBOTTS    NEW   CASES. 

Gamer  c.  Harmony  Mills. 

and  answer,  then,  all  that  remains  is  for  plaintiff  to 
enter  the  final  judgment  authorized  by  this  interlocu- 
tory judgment  (Hoffman  v.  Barry,  2  Hurij  62).  This  is 
a  judgment  both  in  substance  and  in  form  (Bentley 
V.  Jones,  4  Haw.  Pr.  335;  King  v.  Stafford,  6  Id. 
30).  The  two  cases  of  Miller  r>.  Sheldon,  12  ffuiij 
290,  and  Lacustrine  Fertilizer  Co.  v.  Lake  Guano, 
&c.  Co.,  16  JSuTij  484,  were  appeals  from  orders 
simply.  There  was  no  interlocutory  judgment  under 
the  old  Code,  it  was  abolished  {Code  of  Pro.  §  245). 
It  only  recognized  a  final  judgment ;  everything  else 
was  an  order  merely  {Code  of  Pro.  §  400 ;  Report  of 
Comm'rs,  cited  1  Barb.  Ch.  Pr.  36,  note  3  ;  Belmont 
V.  Ponvert,  3  Robt.  693,  696).  It  expressly  authorized 
an  appeal  from  an  order  overruling  or  sustaining  a  de- 
murrer {Code  of  Pro.  §  349).  But  the  new  Code  re- 
stores the  old  law,  defines  an  interlocutory  judgment 
and  recognizes  it  all  through  {Code  of  Civ.  Pro.  §§  1200, 
1231,  1241,  sub.  3,  and  1349).  The  definitions  of  in- 
terlocutory judgment  or  decree  clearly  embrace  the 
present  judgment  {Webstef  s  Diet. ;  BurrilPs  Diet.; 
1  Barb.  Ch.  Pr.  326. 

By  the  Court.* — It  is  agreed  that  under  section 
1347  of  the  Code  Civil  Procedure,  the  direction  of  the 
court,  unless  it  is  an  interlocutory  judgment,  is  not  ap- 
pealable. The  words  are  "it  is  ordered  .  .  .  that 
the  demurrers  of  the  defendant,"  &c.,  &c. ;  "and  of 
the  defendant,  The  Harmony  Mills,  be,  and  the  same 
hereby  are  overruled,"  and  "  it  is  further  ordered  and 
decided  that  the  plaintiffs  have  judgment  against  the 
several  defendants,  as  above  specified,  for  costs  herd- 
in,  ..  .  according  to  the  prayer  thereof;  unless 
the  several  defendants,  as  above  specified,  within 
twenty  days  from  the  entry  of  this  order,  and  notice 
thereof,  pay  the  costs,"  &c.,  "and  serve  their  answer." 

'        ♦  Present  Sbdgwick  and  Van  Vorst,  JJ. 
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Under  any  circnmstances  the  form  of  this  is  imper- 
fect. As  it  stands,  the  service  of  an  answer  would 
leave  a  demurrer  upon  the  record  undetermined,  or  an 
implied  determination  in  defendants'  favor.  A  better 
form,  perhaps,  would  have  been,  with  leave  to  the  de- 
fendants within,  &c.,  on  payment  of  costs,  to  withdraw 
the  demurrer  and  serve  an  answer. 

Except,  perhaps,  in  some  cases,  not  like  the  present 
one,  an  interlocutory  judgment  on  an  issue  as  to  the 
merits  is  a  final  determination  of  part  of  the  issue, 
which  leaves  the  rest  of  the  issue  to  be  thereafter 
adjudged.  It  cannot  be  a  judgment  of  any  kind,  if 
on  its  face  it  does  not  determine  some  part  of  the 
issue.  Merely  overruling  a  demurrer  is  essentially 
removing  an  obstacle,  which  the  demurring  party  has 
interposed  to  the  other  side  proceeding  to  judgment 
upon  the  facts.  In  and  of  itself  that  does  not  give 
the  other  side  a  judgment.  It  leaves  him  at  liberty 
to  proceed  to  judgment.  Beyond  this  an  order  assert- 
ing that  the  plaintiff  have  judgment  is  not  a  part 
of  the  judgment  which  he  may  have.  The  judgment  is 
yet  to  come.  When  it  is  entered,  it  adjudges  the  ex- 
istence of  certain  things ;  for  instance,  in  a  case  like 
this,  it  would  determine  that  a  trust  existed,  that  the 
trustees  took  the  mortgage  made  by  the  defendants, 
that  the  defendant  knew  the  terms  of  the  trust,  and  if 
the  court  so  held — ^f or  this  is  said  only  as  illustration — 
that  the  defendants  cause  to  be  procured  the  consent 
in  writing,  &c.,  it  would  or  would  not  leave  some 
part  of  the  issue  undetermined,  according  to  circum- 
stances. % 

In  the  present  case,  it  is  ordered  that  the  plaintiff 
have  judgment  and  nothing  more.  The  judgment  in 
whole  or  in  i)art  is  not  pronounced.  Indeed,  if  it  is  at 
all  a  judgment,  it  is  a  final  judgment,  if  it  were  not  for 
the  clause  "unless,  &c."  But  this  clause,  unless  the 
defendants  serve  an  answer,  goes  back  of  the  .order 
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that  plaintiffs  have  judgment.  If  an  answer  be  served, 
that  prevents  a  judgment  being  entered.  In  that  case 
the  order,  in  substance,  is,  that  the  plaintiffs  do  not 
enter  judgment,  but  proceed  to  trial  of  the  issue  of 
fact. 

If,  however,  it  should  appear  that  the  defendant 
allowed  the  twenty  days  to  pass,  without  serving  an 
answer,  there  would  be  nothing  then  but  an  order  over- 
ruling the  demurrer.  Before  the  defendant  is  entitled 
to  appeal,  judgment  must  be  entered,  and  this  judg- 
ment will  be  final  or  interlocutory  according  to  its 
terms  and  the  contingencies  of  the  facts. 

The  motion  to  dismiss  appeal  is  granted  with  costs. 
The  order  is  to  be  settled  upon  notice. 


GALLAUDET  v.  STEINMETZ. 
If.  T.  Superior  Court;  Oeneral   Term^  Aprils  1879. 

AixrouKinffsirr  op  Trial. — ^AFFmAYirs. — Appeal. 

An  exception  lies  to  a  refusal  to  postpone  a  trial  on  account  of  the 
absence  of  a  material  witness. '^ 

An  appellant  who  has  taken  exception  to  the  refusal  of  his  motion  to 
postpone  a  jury  trial  for  absence  of  a  witness,  is  entitled  to  have 
his  moving  affidavits  inserted  in  the  case  on  appeaL 

Appeal  by  defendant  from  an  order. 

This  action  was  brought  by  Peter  W.  Gallaudet 
against  William  G.  Steinmetz. 

The  case  was  on  the  calendar  June  6  and  7,  1878, 
but  wa3  not  called  until  June  10.  Charles  Leliva,  a 
witness  for  defendant,  was  duly  subpcenaed,  but  did 
not  attend  on  the  10th  or  11th,  although  he  had 
attended   on  June  6  and  7.       On    June  11,  when 

*  The  authorities  are  cited,  and  the  practice  fully  stated  in  Brook- 
lyn Oil  Works  v.  Brown,  7  Abb.  Pr.  if.  S.  888. 
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this  case  was  called  for  trial,  defendant  presented  to 
the  court  the  affidavit  of  Alfred  P.  Reeves,  showing 
service  of  subpoena,  and  of  defendant,  showing  materi- 
ality of  the  absent  witness's  testimony,  &c.,  and  moved 
that  the  trial  be  postponed  on  account  of  his  absence. 

The  motion  was  denied,  defendant  excepted,  and 
the  trial  proceeded  and  resulted  in  a  verdict  for  plaint- 
iff by  direction  of  the  court,  and  defendant  appealed. 

The  defendant's  attorney  handed  the  affidavit  of 
the  defendant  to  the  stenographer,  and  requested  him 
to  note  the  motion,  decision  and  exceptions,  in  his 
minutes.  The  affidavit  of  said  Retfves  was  filed  in  the 
office  of  the  clerk  of  the  court. 

The  stenographer  failed  to  furnish  to  the  defend- 
ant's attorney  any  minutes  of  said  motion,  decision  or 
exception.  The  attorney  having  forgotten  that  he  had 
handed  the  defendant's  affidavit  to  the  stenographer, 
made  diligent  search  among  his  pax)ers  for  it,  but  not 
finding  it,  made  a  copy  from  recollection  and  embodied 
it  with  the  motion,  decision  and  exceptions  in  the  case 
on  appeal  which  he  served  upon  the  plaintiff's  attor- 
ney. On  the  settlement  of  the  case  in  October,  1878, 
the  affidavits,  motion,  decision  and  exceptions  were 
stricken  out. 

A  few  days  thereafter,  the  defendant's  attorney 
obtained  the  original  affidavit  from  the  stenographer, 
and,  upon  an  examination  of  his  minutes  of  the  trial, 
found  that  they  contained  an  account  of  the  motion  to 
postpone,  and  obtained  a  copy  thereof. 

Thei'eupon  he  made  a  motion  for  a  re-settlement  of 
the  case,  allowing  said  affidavits  and  minutes  of  motion 
and  exceptions  to  be  embodied  in  case. 

From  the  order  denying  this  motion,  the  defendant 
appealed. 

JF.  E.  Danaj  for  defendant,  appellant. — The  decis- 
ion of  a  motion  to  put  off  the  trial  of  a  cause  is  not 

Vol.  VI.— 15 
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conclusive,  but  may  be  reviewed  either  by  motion  at 
special  term,  or  by  appeal  from  the  judgment  (Gregg 
V.  Howe,  37  iT.  T.  Super.  Ct.  [J.  <&  S.]  420 ;  Howard 
V.  Freeman,  7  JRobt.  2  ;  3  Abb.  Fr.  N.  8.,2d2i  Martin 
V.  Hicks,  6  Hun,  74;  Ogden  v.  Payne,  5  Cow.  15; 
Hooker  v.  Rogers,  6  Id.  677 ;  People  v.  Vermilyea,  7 
Id.  369  ;  Miller  v.  Porter,  17  How.  Pr.  626  ;  Starin  v. 
People,  45  JV.  T.  333).  The  general  term  has  power  to 
review  the  order  appealed  from,  as  it  was  not  a  question 
of  discretion,  and  does  affect  a  substantial  right  of 
defendant  (Marckwald  v.  Oceanic  Steam  Navigation 
Co.,  8  ffu7i,  647;  People  v.  Baker,  36  Barb.  106; 
Laws  of  1873,  p.  153,  c.  70 ;  Id.  p.  239,  c.  239  ;  Ryan 
V.  Green,  58  N.  T.  295  ;  Code  of  Civ.  Pro.  §  263  ;  Tweed 
V.  Davis,  1  Hun^  252). 

W.  W.  Niles  {HFiles  &  Bagley^  attorneys),  for  plaint- 
iff, respondent. 

By  the  Court. — Van  Vobst,  J. — The  practice  in 
cases  like  that  involved  in  this  appeal,  is  settled  in 
this  court.  The  decision  made  by  the  learned  judge 
upon  the  motion  of  the  defendant's  counsel,  before  the 
impaneling  of  the  jury,  upon  affidavits  for  the  post- 
ponement of  the  trial,  on  the  ground  of  the  absence 
of  a  material  witness,  and  to  which  decision  an  excep- 
tion was  taken,  is  the  subject  of  review.  The  defend- 
ant may,  upon  a  case  containing  his  exceptions  to  the 
decision,  move  for  a  new  trial  at  special  term,  or  present 
the  exceptions  for  review  by  appeal  from  the  judg- 
ment. In  either  case  the  affidavits  used  on  the  motion 
properly  form  a  part  of  the  case  (Gregg  v.  Howe,  37 
Super.  Ct.  420).  The  sufficiency  of  the  affidavits  can- 
not be  determined  on  this  appeal. 

The  defendant's  case  should  be  re-settled  by  incor- 
porating therein  the  affidavits  used  on  the  motion  to 
postpone,  and  his  exceptions.  The  order  appealed 
from  is  reversed,  with  $10  costs^  and  disbursements. 
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COLLINS' S   PETITION. 

N.  r.  Supreme  Courts  First  Department;  Oeneral 

Term^  March,  1879. 

FORBCLOBUBB  OF  MoRTOAOB. — ^PaBTIBS. — ^LlABILITT  OF  NEXT  OF  KiN 

FOR  Deficiency. — Guarantt. — ^Laches. 

It  seems  that  the  legatees,  devisees,  heirs,  or  next  of  kin  of  a  deceased 
person,  who  was  personally  liable  for  payment  of  a  mortgage,  may 
he  joined-  as  defendants  in  foreclosure,  for  the  purpose  of  charging 
them,  in  case  of  deficiency,  with  such  liability  as  the  statute  re- 
specting the  liability  of  next  of  kin,  &c.,  for  assets  received  by 
them,  may  impose. 

An  application,  pending  or  after  foreclosure,  for  leave  to  sue  persons 
not  made  parties,  in  order  to  recover  a  deficiency  against  them  per- 
sonally, should  be  denied,  if  the  course  of  the  creditor  in  delaying 
or  in  enforcing  the  mortgage  has  been  such  as  to  render  it  inequita- 
ble to  enforce  the  personal  liability.* 

Appeal  from  an  order. 

This  was  a  petition  by  Brenton  H.  Collins,  for  leave 
to  bring  an  action  against  the  next  of  kin,  &c.,  of  one 
Daniel  Bedell,  to  recover  deficiency  on  a  mortgage 
foreclosure. 

On  December  1,  1865,  one  Edward  C.  Bowers  exe- 
cuted a  mortgage  to  one  Harriet  Ann  Miller,  of  certain 
lands  in  Kings  county,  for  $3,600,  as  collateral  to  his 
bond  of  same  date.  On  the  16th  of  the  same  month 
the  said  Miller  assigned  the  same  to  one  Daniel  Bedell, 
and  subsequently,  on  May  1,  1867,  the  said  Daniel 
Bedell  assigned  the  same  to  one  Enos  Collins,  by  an 
instrument  of  assignment  which  contained  a  guaranty 
in  the  following  words :  "I  hereby  guarantee  the  pay- 
ment of  the  principal  and  interest  of  the  said  bond 
and  mortgage,  in  full,  to  the  said  party  of  the  second 

part.'* 

^^■^^~~^"^""^"~^~^^^"^^"^'~~~^"^"^~"~*~~~^"^"^~^"^^"^^^^^~^~^^~~"^^^^^^^^^^~^^"^^"^"~""^^"^^^"^^^^^^* 

*  See  as  to  necessity  of  leave,  Comstock  «.  Drohan,  71  JV!  F.  9 ; 
Campbell  «.  Smith,  Id.  26;  Scofield  v,  Doscher,  72  Id,  491. 
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Enos  Collins,  the  assignee,  afterwards  died,  leaving 
a  last  will  and  testament,  which  was  admitted  to  pro- 
bate, naming  therein  executors,  who  duly  qualified, 
and  such  executors,  on  November  19, 1872,  assigned  the 
said  bond  and  mortgage  to  Brenton  H.  Collins,  the 
petitioner. 

Bowers,  the  mortgagor,  after  the  assignment  of  the 
mortgage,  reconveyed  the  mortgaged  premises  to  Har- 
riet Ann  Miller,  who  assumed  the  payment  of  the 
mortgage. 

The  principal  sum  secured  by  the  mortgage  be- 
came due  on  December  1,  1869,  and  at  that  time  the 
mortgaged  premises  were  of  suflBcient  value  to  have 
realized  the  amount  due,  and  Harriet  Ann  Miller,  the 
mortgagee,  who  had  assumed  the  x>a'yment  of  the 
mortgage,  and  one  Charles  S.  Brown,  her  grantee, 
who  was  then  the  owner  of  the  mortgaged  premises, 
were  solvent  and  responsible. 

Daniel  Bedell,  the  guarantor  above  named,  died  in- 
testate, in  1869,  before  the  mortgage  became  due,  and 
Lydia  Bedell,  his  widow,  was  appointed  sole  adminis- 
tratrix. He  left  him  surviving  Lydia  Bedell,  his  widow, 
Jones  P.  Bedell,  George  S.  Bedell  and  Charles  W.  Be- 
dell, his  sons,  and  Emma  A.  Bedell  and  Louisa  R.  Bedell, 
his  daughters.  His  administratrix  afterwards  obtained 
from  the  surrogate  the  proper  order,  and  duly  adver- 
tised for  claims  against  his  estate,  but  no  claim  on 
the  guaranty  above  mentioned  was  presented  to  her. 
On  or  about  July  1,  1870,  she  had  a  final  accounting 
before  the  surrogate  of  Kings  county,  and  distributed 
the  assets  remaining  after  the  payment  of  debts,  to  the 
next  of  kin.  Subsequently  Lydia  Bedell  died,  leav- 
ing a  last  will  and  testament  (of  which  one  of  the 
appellants  is  executrix).  Jones  P.  Bedell  died  April 
14,  1870. 

The  mortgage  was  foreclosed  by  an  action  brought 
by  the  petitioner,  in  the  supreme  court  in  Kings  county, 
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in  November,  1877.  Judgment  of  foreclosure  was  had 
December  24,  1877,  and  the  mortgaged  premises  were 
sold  April  29,  1878,  under  the  decree  in  that  action,  for 
$1,000,  leaving  a  deficiency  of  $4,137.04,  for  which 
judgment  was  entered  against  the  defendants  in  the 
foreclosure  suit.  Execution  was  thereupon  issued,  and 
returned  wholly  unsatisfied ;  no  taxes  were  paid  on 
the  premises  after  the  year  1869,  and  no  interest  on 
the  moneys  secured  by  the  mortgage,  after  ^the  year 
1873 ;  neither  the  administratrix  of  Daniel  Bedell,  the 
guarantor,  nor  any  of  his  next  of  kin  or  heirs  at  law, 
were  made  parties  to  the  action  to  foreclose  the  mort- 
gage in  question,  nor  did  it  appear  that  they  had  any 
notice  of  the  action. 

The  petitioner  asked  leave  to  prosecute  the  repre- 
sentatives of  the  widow,  Lydia  Bedell,  and  the  surviv- 
ing next  of  kin  of  the  guarantor,  to  recover  the  amount 
of  such  deficiency. 

The  petition  having  been  granted,  and  an  order  en- 
tered in  accordance  therewith,  Q-eorge  S.  Bedell,  Emma 
A.  Benson,  individually  and  as  executrix,  &c.  of  Lydia 
Bedell,  and  Louisa  R.  Snyder,  appealed  therefrom. 

F.  E.  Dana  {Dana  &  ClarJcson^  attorneys),  for  the 
appellants. — This  permission  to  bring  a  suit  is  applied 
for  under  2  R.  S.j  191,  §  153,  and  whether  it  shall  be 
granted  must  be  determined  on  the  merits,  and  is  dis- 
cretionary with  the  court  (Equitable  Life  Ins.  Co.  v. 
Stevens,  63  N.  F.  341 ;  Eagle  v.  Underhill,  3  JSdw.  Oh. 
250 ;  Suydam  v.  Bartle,  9  Paige,  294).  This  section  of 
the  Revised  Statutes  applies  to  guarantors,  and  those 
who  have  assumed  the  mortgage,  as  well  as  to  the 
mortgagor  (Pattison  v.  Powers,  4  Paige,  549 ;  Sco- 
field  V.  Doscher,  72  N.  Y.  491).  The  application 
should  have  been  made  in  Kings  county  {Code  of  Civ. 
Pro.  §  982-984) ;  especially  as  the  venue  is  laid  there 
(Id.  §  769).    It  is  also  irregular  for  that  reason,  and 
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because  it  is  not  subscribed  by  the  petitioner  or  an 
attorney  of  this  court,  by  a  person  who  says  that  he  is 
attorney  in  fact  for  petitioner  (Hall  v.  Sawyer,  47  Barh, 
117).  The  petitioner  does  not  show  a  sufficient  excuse 
for  not  making  the  representatives  of  Daniel  Bedell 
parties  to  the  foreclosure  suit.  The  guaranty  was  to 
Enos  Collins  alone,  and  did  not  pass  to  his  representa- 
tives or  assignees  (Smith  v.  Starr,  4  ffunj  123). 

Albert  Mathews  for  the  petitioner,  respondent.— 
The  petitioner  must  be  authorized  by  the  court  to 
bring  the  suit  (2  ^.  S.y  p.  191,  §  153 ;    Schofield  t). 
Doscher,  72  JV.  71  491).    A  widow  is  deemed  next  of 
kin  within  the  meaning  of  the  statute  (Ins.  Go.  v, 
Hinman,  4  Abb.  Pr.  313 ;  S.  C.   on  appeal,  34  Barh, 
410).    In  such  actions  the  plaintiff  may  recover  the 
value  of  all  the  assets  received  by  all  the  defendants 
in  the  suit,  if  necessary  to  satisfy  his  demand  (2  R  S, 
p.  451,  §  24).    It  is  doubtful  if  the  appellants  could 
have  been  made  parties  to  the  foreclosure  suit  {L.  1863, 
p.  658,  c.   392,  §  1 ;  Code  of  Civ.  Pro.  §  484 ;  2  5.  /Sf. 
p.  191,  §  154 ;  Id.   p.  452,  §  32 ;  Leonard  v.  Morris,  9 
Paige,  92  ;  Erwin  v.  Loper,  43  IT.  T.  621 ;  Rhodes  %. 
Evans,  1  Clarice  Y.  Ch.  171 ;  Shaw  v.  McNish,  1  Barh. 
Ch.  328 ;  Baggot  v.  Boulger,  2  Duer,  169 ;  Selover  t. 
Coe,  63  N.  Y.  428).    It  was  at  least  doubtful  if  the 
petitioner  was  not  bound  to  exhaust  his  remedy  against 
the  mortgaged  premises  before  making  claim  under  the 
statute  against  the  appellants  (Halsey  v.  Reed,  9  Paige^ 
455 ;   Mersereau  v.   Ryers,   3  N.    T.   263 ;   Bache  t. 
Doscher,  41  Superior  Ct.  155;  Schaff  v.  O'Brien,  7  N. 
T.  Weekly  Dig.  349).    Where  it  is  doubtful  if  a  third 
person  is  liable  in  the  foreclosure  suit,  he  may  be  prose- 
cuted separately  at  law  even  at  the  same  time  (Suy- 
dam  V.  BBvile,  9  PaigCj  296);  it  is  not  like  an  applica- 
tion to  proceed  "at  law"  during  the  i)endency  of  the 
proceeding  "in  chancery"  to  foreclose  the  mortgage 


"\ 
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(Eagle  V.  Dnderhill,  3  JEJdw.  V.  Oh.  260 ;  Thomas  v. 
Brown,  9  Paige,  870) ;  nor  like  cases  where  persons 
liable  for  deficiency  have  been  made  parties  to  the 
foreclosure  suit  with  notice  of  no  personal  claim,  and 
then,  after  sale,  application  has  been  made  to  sue  them 
at  law  for  a  deficiency  (Schofield  v,  Doscher,  10  Hun, 
584 ;  Equitable  Life  Ins.  Co.  v.  Stevens,  63  N.  T.  347). 
It  was  not  intended  by  the  statute  to  limit  the  holder 
of  the  mortgage  to  one  suit  (2  R.  S.  p.  191,  §  154 ; 
Id.  p.  192,  §  156 ;  Pattison  v.  Powers,  4  Paige,  549 ; 
Roosevelt  v.  Carpenter,  28  Barb.  426 ;  Burr  v.  Beers, 
24  If.  T.  179 ;  Campbell  v.  Smith,  71  H.  Y.  26). 
The  petitioner  has  shown  a  *'  substantial  right"  to  the 
order  (Miller  v.  Loeb,  64  Barb.  456  ;  Comstock  v.  Dro- 
han,  8  Sun,  376).  It  may  be  seriously  questioned 
whether  section  153  of  the  Revised  Statutes  has  not  been 
repealed  (Chauncey  v.  Lawrence,  12  Abb.  Pr.  109,  note). 
Mere  delay  in  foreclosing  a  mortgage  is  not  enough  to 
charge  upon  the  holder  of  the  mortgage  the  conse- 
quences of  a  decline  in  the  value  of  the  mortgaged 
property  (Merchants'  Ins.  Co.  v.  Hinman,  34  Barb. 
418;  Russell  v  Weinburg,  2  Abb.  Nev>  Cas.  423;* 
Northern  Ins.  Co.  v.  Wright,  20  Hun,  168). 

Davis,  P.  J. — [After  stating  the  facts,] — ^This  appli- 
cation is  made  under  the  provision  of  the  Revised 
Statutes  (2  R.  8. 191,  §  153),  which  declares  in  sub- 
stance that  after  suit  brought  for  foreclosure  and  while 
the  same  is  x)ending,  and  after  decree  rendered  thereon, 
no  proceedings  whatever  shall  be  had  at  law  for  the  re- 
covery of  the  debt  secured  by  the  mortgage,  or  any 
part  thereof,  unless  authorized  by  the  court. 

Such  an  application  is  addressed  to  the  sound  dis- 
cretion of  the  court  (Equitable  Life  Insurance  Society 
t).  Stevens,  63  N.  Y.  341).  It  was  held  in  that  case  to 
be  the  power  and  duty  of  the  court  to  take  into  con- 

*  A£&rmed  in  4  Ahb.  New  Cos.  189. 
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sideration  the  circnmstances,  and  to  exercise  a  sound 
discretion  in  granting  or  refusing  the  application,  and 
that  the  remark  of  the  Chancellor  Walworth  in  Say- 
dam  V,  Bartle,  9  Paige,  294,  that  when  it  is  evident 
^^that  the  complainant  conld  have  had  a  perfect 
remedy  against  all  i)ersons  who  were  liable  for  the  pay- 
ment of  the  debt  by  a  decree  over  against  them  for 
deficiency,  if  he  had  chosen  to  make  them  parties  to 
his  foreclosure  suit,  it  might  not  be  a  proper  exercise 
of  discretion  for  the  court  of  chancery  to  i)ermit  any 
fnrther  proceedings  to  be  had  in  the  action  at  law 
after  the  filing  of  the  bill  of  foreclosure"  was  equally 
applicable,  where  the  application  for  leave  to  sue  is 
made  after  decree,  and  in  the  course  of  the  opinion  of 
the  court  of  appeals  in  the  case  first  above  cited,  the 
court  says  it  is  not  difficult  to  see  that  cases  might 
arise  in  which  leave  to  sue  upon  the  bond  should  not 
be  granted  upon  any  terms.  The  mortgagee  may  have 
so  acted  as  to  induce  the  i)arty  liable  for  the  defi- 
ciency to  refrain  from  protecting  the  property  at  the 
sale,  and  the  property,  though  amply  sufficient  to  pay 
the  mortgage  debt,  may  have  been  bought  in  by  the 
mortgagee  for  a  trifling  sum.  Other  circumstances 
might  exist  which  would  induce  the  court  to  withhold 
its  leave  to  sue  upon  the  bond."  These  cases  establish 
that  the  petition  in  this  case  is  to  be  disposed  of  by  the 
exercise  of  a  sound  discretion. 

We  think  there  is  no  reason  to  doubt,  but  that  the 
api)ellants  might  properly  have  been  made  parties  to 
the  action  for  foreclosure,  with  a  view  to  charge  them 
personally,  in  proportion  to  the  assets  received  by  them, 
with  any  deficiency  that  might  accrue.  Their  liability 
arose  out  of  the  obligation  of  their  intestate  and  ances- 
tor, to  wit,  the  covenant  of  guaranty  executed  by  him 
on  his  assignment  of  the  mortgage  to  enforce  the 
guaranty  against  his  estate,  through  them  ;  they  might 
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properly  have  been  made  parties  under  the  act  of  May 
4, 1863,  and  2  Rev.  Stat.  p.  19,  §  164. 

But  whether  this  was  so  or  not,  we  think  the  facts 
in  this  case  disclose  equitable  reasons  for  denying  the 
application.  The  liability  on  the  guaranty  accrued  on 
December  1,  1869.  It  is  shown  apparently  without 
contradiction  that  the  mortgaged  premises  were  then 
of  sufficient  value  to  realize  the  amount  due,  that  the 
original  mortgagee,  Harriet  Ann  Miller,  had  by  a  subse- 
quent reconveyance  assumed  the  payment  of  the 
mortgage,  and  that  her  subsequent  grantee  had  also  as- 
sumed the  same,  and  that  both  were  at  that  time  solv- 
ent and  responsible,  and  have  since  become  insolvent. 

It  also  api)ears  that  default  in  payment  of  the  inter- 
est was  made  in  the  year  1873,  and  that  the  taxes  on 
the  premises  were  suffered  to  remain  unpaid  after  the 
year  1869 ;  that  no  claim  was  presented  upon  the 
guaranty  against  the  estate  of  Daniel  Bedell  under  the 
advertisement  of  the  administratrix  for  such  claims ; 
that  neither  her  representatives  nor  any  of  his  next  of 
kin  were  made  parties  to  the  foreclosure,  nor  did  it  ap- 
pear that  any  notice  of  such  foreclosure  was  given  to 
them. 

The  premises  were  sold  under  the  foreclosure  decree 
for  the  sum  of  $1,000,  not  enough  to  extinguish  the 
interest  and  taxes,  leaving  as  a  deficiency  an  amount 
larger  than  the  original  mortgage.  It  may  be  that 
upon  all  these  facts,  no  strictly  legal  defense  to  the  ac- 
tion would  arise,  but  it  must  be  apparent  that  the  ex- 
treme negligence  of  the  petitioner  and  his  assignor  has 
operated  to  put  the  appellants  in  a  position  where  the 
enforcement  of  this  large  deficiency  against  them 
would  be  greatly  inequitable  and  unjust.  The  pe- 
titioner seems  to  have  so  acted  by  his  great  delay  as  to 
deprive  the  appellants,  who  stand  in  the  relation  of 
sureties,  of  their  remedies  over  against  other  parties 
who  were  personally  bound  for  any  deficiency,  and 
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also,  not  only  to  have  prevented  them  from  protecting 
the  property  at  the  sale,  but  to  have  subjected  them  to 
serious  loss  by  reason  of  its  depreciation,  if  they  are 
now  held  responsible  for  the  deficiency. 

These  circumstances  seem  to  us  quite  abundant  to 
call  for  a  denial  of  the  petition. 

It  is  urged  that  a  right  of  action  against  the  ap- 
pellants exists  upon  the  guaranty  and  upon  their 
liability  as  distributees  independently  of  the  statute. 

It  is  not  necessary  for  us  to  consider  that  question 
further  than  to  say  that  if  the  position  be  well  taken, 
that  alone  is  a  sufficient  answer  to  this  application,  be- 
cause, if  the  petitioner  have  such  rights  there  was  no 
necessity  of  applying  for  an  order  of  the  court,  and  the 
order  should  not  be  granted,  inasmuch  as  it  might  be, 
in  such  case,  a  serious  embarrassment  to  the  appellants. 

We  are  of  the  opinion  that  the  order  of  the  court 
below  should  be  reversed,  and  the  motion  denied,  with 
$10  costs  and  disbursement's. 


SHERIDAN   V.    HOUGHTON. 

iT.   T.  Supreme  Courts  First  DepartmerU;  Oenerdl 

Termj  January^  1W9. 

EyroBNCB. — ^Pkoof  op  Lost  ob  Destroyed  Will. — ATTOBNKTAiiD 

ClIEIST. — ^PaiYILEGED  COHHTTNICATIONS. 

A  lost  or  destroyed  will  cannot  be  established  on  the  testimony  of  two 
witnesses,  if  they  differ  materially  either  as  to  the  beneficiaries,  or 
the  amount  of  bequests. 

If  an  attorney  or  counsel,  having  drawn  a  will  or  advised  testator 
upon  it,  accepts  a  retainer  to  contest  its  probate,  he  cannot  claim  a 
privilege  from  testifying  as  a  witness  at  the  instance  of  the  propo- 
nents.* 


♦For  the  general  rule,  see  Code  Civ,  Pro,  §  886;  Blackburn  v, 
Crawfords,  8  WaU.  175 ;  Allen  v.  PubUc  Administrator,  I  Bnu^f,  221. 


ABBOTT'S    NEW    CASES.  236 

Sheridan  v,  Houghton. 

Appeal  by  plaintiff  from  a  decree  of  the  surrogate 
of  New  York  county. 

This  was  an  application  for  the  probate  of  a .  paper 
which  was  not  produced.  The  proceeding  was  brought 
upon  the  petition  of  Julia  B.  Houghton,  which  alleged 
that  the  decedent,  David  S.  Jackson,  died  in  the  city 
of  New  York,  in  January,  1872 ;  and  that  prior  to  his 
death  he  made  a  will,  which  was  in  existence  and  in 
full  force,  unrevoked,  at  the  time  of  his  death,  which, 
after  his  funeral,  was  read  in  the  presence  of  the  chil- 
dren of  the  testator,  by  Rev.  T.  M.  C.  Peters,  and  was 
then  handed  to  the  eldest  son,  David  S.  Jackson,  Jr.  ; 
that  diligent  search  and  inquiry  had  been  made  for 
such  will,  and  that  she  had  not  been  able  to  obtain 
possession  of  the  same,  and  could  not  learn  where  it 
was ;  that  she  was  a  legatee  under  such  will,  and 
therefore  asked  that  proof  be  taken  of  its  execution, 
&c.  The  application  was  made  under  1  L.  1870,  p. 
828,  c.  359,  §  8,  which  is  as  follows : 

"  Whenever  any  will  of  real  or  personal  estate  shall 
be  lost  or  destroyed  by  accident  or  design,  the  surro- 
gate of  said  county  [New  York],  if  such  will  might 
have  been  proved  before  him,  if  not  lost  or  destroyed, 
shall  have  the  same  power  to  take  proof  of  the  execu- 
tion thereof,  as  is  now  vested  in  and  exercised  by  the 
supreme  court." 

After  an  examination  and  proof  before  the  surrogate, 
he  decreed  the  probate  of  the  will,  and  delivered  an 
opinion,  the  parts  of  which  material  to  this  appeal,  are 
as  follows : 

*'Mr.  S.  F.  Cowdrey  was  also  called  as  a  witness. 
He  testifies  to  having  drawn  several  wills  for  the 
decedent,  but  he  exhibits  a  remarkable  lack  of  mem- 
ory in  reference  to  the  circumstances  of  the  preparation 
of  the  instruments.  He  also  refused  to  testify,  on  the 
ground  that  he  could  not  be  obliged  to  disclose  confi- 
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dential  commnnications  between  himself  and  the  de- 
cedent, who  was  his  client.  I  will  not  discuss  the 
question,  whether  he  can  claim  the  benefit  of  the 
statute  in  such  a  proceeding  as  the  one  before  me,  bnt 
I  can't  doubt  but  Mr.  Cowdrey  did  prepare  the  alleged 
will,  and  that  it  was  duly  executed  by  the  decedent, 
about  a  year  previous  to  his  death.  The  recollections 
of  the  two  witnesses,  Mr.  Peters  and  Mr.  Turrie,  in 
reference  to  the  contents  of  the  alleged  will,  vary. 
Both  agree  in  reference  to  the  legatees  thereunder,  bat 
not  in  reference  to  the  amounts  of  the  gifts.  I  am 
satisfied  that,  generally,  the  recollection  of  Mr.  Turrie 
is  trustworthy,  and  to  be  relied  upon,  in  view  of  the 
particularity  with  which  he  specifies  the  facts  ;  whilst 
the  distinct  recollection  by  Mr.  Peters  of  a  specific 
devise  of  prox)erty  in  Orchard  street,  to  his  son  Fred- 
erick, entitles  his  testimony  to  be  regarded  as  proof  of 
that  portion  of  the  contents  of  the  paper.  I  therefore, 
after  a  careful  examination  of  their  testimony,  decide 
that  the  paper  provided  for  gifts,  as  follows :" 

[Here  the  learned  surrogate  stated  his  findings  of 
the  contents  of  the  said  will,  according  to  the  testi- 
mony, and  then  continued :] 

"Probably  the  best  witness  on  the  important  ques- 
tion of  the  contents  of  this  paper  would  be  Mr.  S.  P. 
Cowdrey,  provided  he  could  relieve  his  conscience  from 
a  sense  of  daty,  which  he  thinks  impels  him  to  not 
disclose  what  he  regards  as  confidential  communica- 
tions between  himself  and  his  client.  But  as  Mr. 
Cowdrey  has  declined  to  give  his  testimony  to  aid  me 
in  the  effort  to  determine  the  exact  provisions  of  the 
will,  I  have  been  compelled  to  draw  my  conclusions 
from  the  testimony  of  the  other  witnesses,  as  above 
stated." 

Prom  this  decree  Frederick  H.  Jackson,  one  of  the 
heirs-at  law  and  next  of  kin  of  the  said  David  S.  Jack- 
son, appealed  to  the  supreme  court,  and  all  others  who 
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were  interested  in  the  estate  were  made  parties  re- 
spondent. 

The  said  Frederick  H.  Jackson  having  died  during 
the  pendency  of  the  appeal,  Greenleaf  K.  Sheridan,  his 
executor,  was  substituted  as  appellant. 

The  other  material  facts  sufficiently  appear  in  the 
opinion. 

John  8.  Lavyrence^  for  the  appellant. 

E.  Luther  Hamilton^  for  part  of  respondents. 

George  W.  Ellis^  guardian  ad  litem^  for  infant  re- 
spondents. 

By  the  Court.* — ^The  execution  of  the  will  of  the 
alleged  testator  was  sufficiently  shown.  It  was  clearly 
shown  also  that  the  will  existed  at  the  time  of  the 
testator's  decease ;  that  it  was  found  in  his  office,  and 
read  in  the  presence  of  his  family,  and  then  delivered 
to  one  of  his  sons,  David  S.  Jackson,  Jr.  It  had  never 
been  presented  for  probate,  nor  was  any  account  given 
of  the  disposition  made  of  it  by  David  S.  Jackson,  Jr,, 
who  was  shown  to  be  deceased.  There  can  be  little  doubt, 
therefore,  that  the  will  was  surreptitiously  disposed  of 
by  some  party  interested  in  so  doing.  It  is  very  clear  tha  t 
it  ought  to  be  established  if  practicable,  in  compliance 
with  the  statute,  and  perhaps,  upon  a  second  trial,  sat- 
isfactory evidence  to  accomplish  that  purpose  may  be 
produced.  But  the  statute  is  very  strict  in  its  require- 
ments. It  requires  that  the  provisions  of  a  will  lost  or 
destroyed  "shall  be  clearly  and  distinctly  proved  by 
at  least  two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness." 

On  looking  carefully  into  the  evidence  in  this  case, 
we  think  this  requirement  of  the  statute  was  not  fully 
complied  with.  The  witnesses  sufficiently  concur  as  to 
some  of  the  legacies  of  the  will,  but  as  to  other  of  its 

*  Present,  Davis,  P.  J.,  and  Bradt  and  Imoalls,  J  J. 
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provisions,  found  to  be  established  by  the  surrogate, 
there  was  such  discrepancy  in  the  evidence  that  we  are 
unable  to  see  that  the  will  was  proved  by  two  wit- 
nesses, as  required  by  the  statute. 

We  are  reluctantly  compelled,  therefore,  as  matter 
of  law,  to  reverse  the  decree,  and  to  direct  a  re-hearing 
before  the  surrogate. 

It  appears  by  the  papers  that  the  attorney  by  whom 
the  will  was  drawn,  suffered  himself  to  be  retained  on 
the  part  of  the  heirs  who  opposed  the  probate  of  the 
will,  and  refused  to  answer  proper  questions  put  to 
him  upon  the  trial,  upon  the  ground  that  he  was  not 
at  liberty,  having  been  counsel  for  the  testator,  to  dis- 
close what  he  chose  to  consider  confidential  communi- 
cations. The  surrogate  did  not  see  fit  to  require  him 
to  testify  to  such  facts  in  relation  to  the  preparation 
and  the  contents  of  the  will,  in  resi)ect  of  which  he  was 
not  only  competent,  but  bound  to  testify. 

A  failure  of  justice  must  not  be  permitted  on  any 
such  pretext ;  and  we  think  upon  a  new  trial  there 
will  be  no  difficulty  in  developing  such  facts  as  will  pre- 
vent the  clearly  manifest  failure  of  justice  in  this  case. 

The  decree  must  be  reversed,  and  proceedings  re- 
mitted to  the  surrogate,  with  directions  to  proceed 
with  the  hearing  of  the  case.  No  costs  to  either  party 
on  this  appeal. 


GRANGER   v.    CITY    OP   BUFFALO. 
Bvffalo  Superior  Court ;  Oeneral  Term^  Aprils  1879. 

Municipal  CoRPORATioiro. — AsssfisMENTS  for  Local  iMFROTBMESTa. 

— Hearing  Objections. — Presttmftion  of  Official 

Regclaritt. — Constitutional  Law. 

Under  a  city  charter  (that  of  Buffalo;  2  Z.  1870,  p.  1192,  c  510,  tit 
yi.  §  14), — which  provides  that  after  perfecting  the  assessment  roll 
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for  the  expenses  of  a  local  improvement,  '*if  objections  shall  be 
filed  with  the  city  clerk  to  such  roll,  he  shall,  at  the  first  regular 
meeting  of  the  common  council,  after  the  expiration  of  the  time  for 
filing  objections,  lay  such  roll  and  the  objections  filed  thereto  be- 
fore the  common  council,  who  shall,  on  that  or  on  such  other  day 
or  days  as  it  shall  appoint,  hear  the  objections  and  confirm  the  roll, 
or  annul  it,  or  refer  it  back  to  the  assessors  to  make  a  new  assess- 
ment,**— objections  filed  must  be  heard  by  the  common  council.  A 
report  by  the  city  clerk  to  the  council  in  open  session  that  such  ob- 
jections had  been  filed,  is  not  enough. 

The  fact  that  the  objectors  do  not  appear  to  argue  the  question  does 
not  dispense  with  the  necessity  of  a  hearing  of  the  objections,  and 
deliberation  and  action  thereon  by  the  council,  in  order  to  consti- 
tute a  valid  assessment. 

The  presumption  that  public  officers  have  performed  their  official 
duty,  does  not  apply  to  the  proceedings  of  the  legislative  bodies  of 
municipalities. 

it  teemSf  that  it  is  not  competent  for  the  legislature,  in  the  exercise  of 
the  power  of  taxation,  to  charge  the  property  of  one  citizen  by  a 
course  of  proceeding  unknown  to  the  common  law,  and  differing 
from  that  by  which  the  property  of  all  other  citizens  is  taxed  or 
charged. 

Appeal  from  a  judgment  rendered  at  the  trial  term, 
dismissing  the  plain tiflTs  complaint  with  costs. 

The  action  was  brought  by  Anna  B.  Granger,  to 
procure  a  judgment  declaring  an  assessment  made 
upon  plaintiff's  lands,  situate  on  Forest  avenue,  in 
Buffalo,  for  the  expense  of  grading  and  paving  the 
avenue,  to  be  illegal  and  void,  and  to  restrain  the  de- 
fendant from  collecting  or  enforcing  the  assessment. 
It  was  proved  on  the  trial  that  the  defendant  is  a 
municipal  corporation,  and  that  in  the  year  1874,  the. 
defendant,  by  its  common  council  and  other  agents, 
took  proceedings  to  cause  Forest  avenue  to  be  graded 
and  paved  from  Niagara  to  Delaware  streets,  and  to 
assess  the  expense  thereof  upon  the  real  estate  deemed 
benefited  by  the  improvement ;  in  pursuance  of  which 
an  assessment  roll  was  made  and  a  contract  for  the 
work  was  entered  into  by  the  defendant  with  Isaac 
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HoUoway  at  his  bid  of  $94,000.  During  the  year 
1874,  HoUoway,  under  his  contract,  had  entered  upon 
the  work  and  had  i)erfornied  a  large  part  of  it,  when 
an  action  was  commenced  in  this  court  by  Thompson 
Hersee  and  others,  owners  of  land  assessed,  against 
this  defendant  and  said  HoUoway,  in  which  action  the 
court  adjudged  the  assessment  and  contract  illegal  and 
void,  and  enjoined  the  collection  of  the  assessment 
and  the  further  prosecution  of  the  work.  The  case  is 
fully  reported  in  1  SJieldon  Superior  Ct.  445. 

In  April,  1876,  the  legislature  passed  an  act  (chap- 
ter 161  of  Lwws  of  1876),  in  these  words : 

"Section  1.  The  common  council  of  the  city  of 
Buffalo  is  hereby  authorized  and  empowered  to  grade 
and  pave  Forest  avenue  from  the  easterly  paved  Une  of 
Niagara  street  to  the  westerly  line  of  Delaware  street  in 
said  city,  in  accordance  with  the  plans  and  specifica- 
tions deposited  in  the  office  of  the  engineer  of  said 
city,  in  the  proceedings  to  grade  and  pave  the  same  in 
the  year  1874,  and  to  assess  the  expense  of  such  im- 
provement upon  the  parcels  of  land  to  be  benefited 
thereby ;  such  assessment  to  be  made  in  the  manner 
provided  by  law  for  the  making  of  local  assessments 
for  improvements  of  like  character  in  said  city.  No 
preliminary  proceedings  need  be  taken  before  the 
ordering  of  such  grading  and  paving  by  said  common 
council,  and  the  same  may  be  ordered  as  one  work  and 
upon  a  vote  of  two  thirds  of  the  members  elected  to 
said  common  council. 

"  Section  2.  Upon  the  assessment  for  such  improve- 
ment being  confirmed,  the  city  of  Buffalo  may  enter 
into  a  contract  in  writing  for  such  grading  and  paring 
with  Isaac  HoUoway,  in  accordance  with  the  said  plans 
and  specifications,  and  at  his  bid  for  doing  said  work, 
and  all  work  heretofore  done  by  him  for  the  grading  or 
paving  of  said  avenue  shall  be  taken  and  deemed  to 
have  been  done  under  such  contract." 
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In  May,  1875,  the  defendants,  common  council, 
without  taking  any  preliminary  proceedings,  by  a  vote 
of  two- thirds  of  the  members  elected  thereto,  passed 
resolutions  ordering  said  avenue  to  be  graded  and 
paved  in  accordance  with  the  plans  and  specifications 
of  the  paving  ordered  in  1874,  and  determined  the  ex- 
pense to  be  assessed  for  the  improvement  to  be  $64,111, 
and  directed  the  assessors  to  make  an  assessment  of 
that  sum  upon  the  real  estate  benefited,  &c.  There- 
upon, the  assessors  made  this  assessment  roll,  and  filed 
it  with  the  city  clerk,  and  certain  objections  to  the 
same  were  also  duly  filed  with  the  clerk  by  the  parties 
interested.  At  the  next  meeting  of  the  council,  the 
clerk  reported  to  that  body  that  'objections  had  been 
filed  to  the  confirmation  of  said  roll,  and  thereupon  a 
motion  was  made  and  carried  that  interested  parties  be 
heard,  and  no  one  appearing,  the  roll  was,  on  motion, 
confirmed.  At  the  same  meeting  a  resolution  was 
passed  directing  the  engineer  to  contract  with  Hollo- 
way  for  the  work,  for  the  sum  of  $64,111,  which  con- 
tract was  executed,  and  he  performed  the  work. 

George  Wadsworth,  for  appellant. 
P.  A,  MattesoTiy  for  respondent. 

By  the  Court. — Sheldon,  Ch.  J. — Upon  the  trial 

the  court  was  asked  to  decide  that  the  assessment  was 

« 

and  is  illegal  and  void,  because  the  city  clerk  did  not 
lay  the  assessment  roll  and  the  objections  filed  thereto 
before  the  common  council,  and  the  council  did  not 
hear  said  objections  before  it  confirmed  the  roll.  The 
court  refused  so  to  decide  and  the  plaintiff  duly  ex- 
cepted. 

It  is  not  claimed  by  the  defendant,  that  in  fact,  the 
objections  were  laid  before  the  council,  or  that  the 
council  heard  the  objections;  at  least,  no  proof  was 
introduced  to  substantiate  those  facts.  But  it  is  as- 
serted that  the  record  of  the  defendant's  proceedings 

Vol.  VI.— 16 
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showed  a  substantial  compliance  with  the  provision  of 
the  charter.  The  record  says  that  the  city  clerk  re- 
ported to  the  council  in  open  session,  that  objections 
had  been  filed  in  the  office  of  the  clerk,  where  the  roll 
was  filed.  It  certainly  does  not  appear  that  either  the 
roll  or  the  objections  were  before  the  council,  nor  does 
his  report  or  any  proceeding  intimate  that  they  were 
before  the  council.  The  next  order  of  business  was  a 
motion,  made  and  carried,  that  interested  parties  be 
heard ;  whereupon,  no  one  appearing,  the  roll  was,  on 
motion,  confirmed.  The  case  states  ^^  that  the  city 
clerk  did  not,  in  any  other  way  or  manner  than  as 
above  stated,  lay  such  roll  or  said  objections  to  the 
confirmation  thereof  before  the  council,  nor  did  the 
council  in  any  other  way  or  manner  hear  or  consider 
such  objections.'* 

Upon  these  facts,  we  cannot  agree  that  the  proceed- 
ing was  a  compliance  with  the  statute,*  or  that  any 
presumption  exists  that  avoids  the  necessity  of  mak- 
ing proof  that  the  terms  of  the  statute  have  been 
obeyed.  In  fact,  the  very  statement  in  the  case  is  a 
full  answer  to  the  claim  that  the  objections,  in  fact, 
were  ever  before  the  council ;  still  less,  that  that  body 
ever  heard  or  in  any  manner  considered  them.  This 
was  a  grave  proceeding,  to  impose  a  large  and  onerous 
assessment  upon  lands  for  a  local  improvement.  The 
objectors  made  and  filed  their  objections  to  the  assess- 
ment, which  it  was  the  duty  of  the  council,  as  a  con- 
stituted tribunal,  to  hear  and  consider,  and  determine 
upon  their  validity  and  sufficiency.  The  law  contem- 
plates no  judgment  by  default  in  such  a  case.  When 
t^e  objectors  had  filed  their  objections,  they  had  done 
all  that  was  required  of  them,  and  the  fact  that  they 
did  not  appear  to  argue  the  question,  did  not  absolve 
the  council  from  the  performance  of  its  duty.    This 

*  Quoted  in  the  head-note. 
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duty  the  objectors  had  a  right  to  feel  assured  would 
be  patiently  and  thoroughly  done  and  with  delibera- 
tion, and  when  the  objections  had  been  thus  heard 
and  considered,  the  determination  must  be  acquiesced 
in.  It  is  idle  to  indulge  in  any  presumption  that  such 
irresponsible  bodies,  whose  general  mode  of  proceed- 
ing is  described  in  the  opinion  of  the  court  in  Clark 
V.  Syracuse  (13  Barb.  32),  perform  the  duties  imi)osed 
upon  them  by  law,  according  to  law.  Their  acts  must 
be  shown,  and  when  it  is  shown  that  they  have  fol- 
lowed the  statute  under  which  alone  they  have  author- 
ity to  act,  their  decisions  are  entitled  to  consideration. 
In  this  case,  the  statute  under  which ,  the  proceeding 
was  had,  was  in  derogation  of  the  individual  rights  of 
the  plaintiff  as  they  stood  at  common  law,  and  it 
must  be  strictly  construed  and  rigorously  observed 
(Merritt  v.  Village  of  Portchester,  71  IT.  T.  309;  Hil- 
ton V.  Bender,  69  Id.  75). 

It  must  be  observed  that  this  case  presents  considera- 
tions of  an  anomalous  character,  requiring  the  most 
rigid  application  of  the  principles  of  law  which,  under 
the  constitutional  inhibitions  protecting  and  defend- 
ing property  against  the  aggressions  of  the  sovereign, 
are  the  sole  reliance  of  the  citizen.  The  original  pro- 
ceedings to  grade  and  pave  Forest  avenue  were  judi- 
cially pronounced  irregular  and  void.  A  part  of  the 
work  having  been  done,  the  intervention  of  the  legis- 
lature was  demanded,  and  the  very  remarkable  legisla- 
tive enactment  passed,  under  which  the  assessment 
was  made  and  confirmed,  not  in  the  interest  of  the  tax- 
payers, who  had  resisted  the  whole  matter,  but  in  the 
interest  of  those  who  had  illegally  performed  a  portion 
of  the  work.  That  enactment  authorized  and  empow- 
ered the  common  council  to  grade  and  pave  the  avenue, 
and  declared  that  no  preliminary  proceedings,  such  as 
theretofore  had  been  required  by  the  charter  to  legally 
order  all  such  improvements,  need  be  taken  before  the- 
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ordering  of  such  grading  and  x>aying.  While  sweep- 
ing away  all  the  other  provisions  of  the  charter  as  to 
preliminary  proceedings,  such  as  the  application  of  the 
majority  of  the  persons  resident,  whose  land  would 
be  liable  to  be  assessed,  the  consideration  of  the  appli- 
cation and  the  hearing  of  those  opposed,  the  certificate 
of  the  assessors,  the  notice  of  intention  to  order  and 
its  publication,  the  hearing  and  argument  upon  the 
question  of  ordering,  and  the  vote  of  three-fourths  of 
all  the  members  elected  to  the  council  ordering  the 
work,  and  which  provisions  had  in  some  measure  pro- 
tected the  owners  of  property,  and  not  allowing  a  hear- 
ing or  any  process  of  law  before  the  arbitrary  and 
,  irrevocable  ordering  might  be  done,  the  enactment  did 
provide  that  the  assessment  itself  should  be  made  in 
the  manner  theretofore  provided  by  law  for  the  making 
of  local  assessments  for  improvements  of  like  charac- 
ter. And  it  happened  that  the  law  for  making  such 
local  assessments  did  allow  objections  to  the  assess- 
ment to  be  filed,  and  that  they  should  be  heard  by  the 
council ;  and  had  it  not  so  provided,  there  would  not 
be  the  least  pi-etense  that  these  tax-payers  could  ever 
have  been  heard  except  in  the  judicial  tribunals  of  the 
land,  nor  but  what  they  would  have  been  deprived  of 
their  property  without  due  process  of  law  (Stuart  v. 
Palmer,  Court  of  Appeals,  N.  Y.,  June  18,  1878,  7  If. 
T.  Weekly  Dig.  203). 

The  tax-payers  are  not  heard  concerning  the  pro- 
priety or  necessity  or  policy  of  the  costly  work  which 
is  to  impose  onerous  burdens  upon  them,  but  are  al- 
lowed that  privilege  of  objecting  to  the  mere  mode  of 
assessing  that  burden  upon  their  property,  under  the 
just  expectation  that  their  complaints,  in  this  respect, 
at  least,  will  be  heard  and  considered.  And  now  it  is 
said  that  it  will  be  presumed  that  their  objections,  the 
only  appeal  they  were  allowed  to  make,  were  heard, 
and  that  the  sadutary  rules  of  the  common  law  shall 
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not  be  observed.  The  power  of  taxation  is  one  of  the 
inherent  powers  of  government,  to  be  recognized  by  all 
tribunals,  bat  it  must  be  exercised  in  subordination  to 
the  inhibitions  and  constitutional  limitations  which 
rest  upon  its  exercise  (Davidson  v.  New  Orleans,  6 
OttOy  97 ;  Stuart  v.  Palmer,  supra). 

We  agree  that  a  new  trial  should  be  had  upon  the 
considerations  stated. 

But  I  assert  that  not  only  was  the  enactment  un- 
constitutional and  void,  in  not  providing  for  due 
process  of  law  before  the  property  of  the  citizen  could 
he  taken  or  charged  or  incumbered,  but  that  it  is  in- 
competent for  the  legislature,  in  the  exercise  of  the 
power  of  taxation,  to  charge  the  property  of  one  citi- 
zen by  a  course  of  proceeding  unknown  to  the  common 
law,  and  differing  from  that  by  which  the  property  of 
all  other  citizens  is  taxed  or  charged.  The  charter  of 
the  city  of  Buffalo  provides  certain  proceedings  and 
safeguards  to  be  observed  in  and  about  all  proceedings 
of  the  nature  and  kind  under  consideration.  They 
apply  to  all  streets  and  to  all  residents  ;  an  equal  bur- 
den, self-imposed,  for  the  government  and  improve- 
ment of  the  municipality.  This  charter  delegating  to 
the  people  of  Buffalo  the  right  of  self-government,  is, 
and  was  intended  to  be,  equal  in  degree  for  all,  or  it 
would  never  have  been  accepted.  Each  and  every 
provision  enures  to  the  benefit  of  every  citizen  equally, 
protecting  and  burdening  all  equally ;  and  were  it 
known  that  the  rights  or  property  of  a  single  citizen 
were  subject  to  a  higher  or  less  degree  of  immunity 
than  his  fellows,  a  proper  sense  of  justice  would  cor- 
rect the  error.  To  say  that  one  man's  property  can, 
by  special  law,  be  taken  or  incumbered  in  a  manner 
and  by  proceedings  that  do  not  apply  to  all,  is  tyranny, 
and  revolting  to  the  theory  and  sentiment  of  repub- 
lican equality.  If  it  is  competent  for  the  legislature 
thus  to  express  its  will  in  regard  to  property  situated 
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upon  the  line  of  one  of  our  highways,  why  is  it  not 
competent  for  it  to  prescribe  laws  differing  from  the 
general  laws  governing  the  rest  of  society,  as  to  the 
personal  privileges  and  liberties  of  those  who  own  that 
same  property,  and  wherein  would  then  consist  the 
assured  safety  and  permanence  of  the  constitutional 
rights  of  property  or  liberty  t  Such  an  enactment  is 
more  like  revolution  than  the  administration  of  just 
and  equal  laws,  and  has  no  warrant  in  the  law,  or  in 
the  customs  of  our  fathers. 


McDERMETT  v.  THE  CITY  OF  KINGSTON. 

If.    T.   Supreme  Courts   Third  DeparimerU^   Third 
District;  Circuity  January^  1879. 

Municipal  Cobpobatioks. — ^Nboligencb. 

The  negligence  of  a  municipal  corporation  may  be  evinced  as  well  by 
non-user  of  power  conferred  in  the  supervision  of  others,  as  ia  the 
faUure  to  remove  obstructions,  or  to  repair  streets,  when  the  need 
of  either  is  known  or  ought  to  have  been  known. 

Where  the  common  council  of  a  city,  whose  charter  gave  that  body 
**full  power  .  .  •  to  regulate  and  superintend  the  laying  of 
all  gas  pipes, '^  by  a  general  ordinance  authorized  any  gas  company 
to  lay  them,  without  reserving  a  supervisory  care  over  the  work,-— 
HM^  that  when  it  knew  that  work  was  in  progress  under  ito  gen- 
eral permission,  which  might  be  dangerous,  it  was  its  duty  to  exer- 
cise the  power  the  law  conferred  upon  it,  and  that  the  city  was 
liable  for  any  accident  happening  on  accoimt  of  its  failure  so  to  da 

Motion  by  defendant  for  a  new  trial  on  the  judge's 
minutes. 

This  was  an  action  by  Barney  McDermett  against 
the  City  of  Kingston,  for  damages  for  injuries  sus- 
tained by  failing  into  a  ditch  crossing  a  sidewalk. 

In  the  evening  of  October  11,  1876,  between  the 
hours  of  seven  and  eight  o'clock,  the  plaintiff,  whilst 
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■  »  ■         ■  • 

walking  upon  the  sidewalk  of  a  street  in  the  city  of 
Kingston,  called  ^'The  Strand,"  fell  into  a  ditch,  which 
had  been  cut  directly  across  snch  sidewalk,  and  was 
severely  injured.  The  night  was  very  dark  ;  there  was 
no  Ught  burning  in  that  vicinity,  and  the  opening  in 
the  pathway,  which  had  been  made  by  a  gas  company, 
to  sapply  a  machine  shop  with  gas  to  be  taken  from  a 
pipe  in  the  center  of  the  street,  had  been  very  imper- 
fectly and  improperly  covered. 

It  also  appeared  upon  the  trial,  that  the  excavation 
made  by  the  gas  company  was  seen  by  Mr.  Hallihan, 
one  of  the  aldermen  of  the  city,  whilst  it  was  in  prog- 
ress, who  interposed  no  objection,  and  gave  no  direc- 
tions concerning  it.  The  accident  occurred  during  the 
night  of  the  day  that  the  trench  was  dug. 

By  the  charter  of  the  city  of  Kingston  {L.  1872,  p. 
396,  c.  150,  §  33,  subd.  23),  its  common  council  had  '^  full 
power  ...  to  regulate  and  superintend  the  lay- 
ing of  all  gas  pipes  in  said  city,"  and  after  the  pii)es 
had  been  placed  in  position,  to  restore  and  make  the 
street  or  highway  safe  for  use. 

This  power  of  supervision  had  never  been  assumed 
or  exercised,  but,  on  the  contrary,  the  common  council 
had,  by  a  general  ordinance  passed  in  1873,  authorized 
any  company  to  lay  down  gas  pipes,  and  instead  of 
reserving  its  supervisory  care  over  the  work,  had  con- 
tented itself  with  simply  declaring  it  to  be  the  duty  of 
BQch  company  to  put  the  streets  again  in  good  condi- 
tion, and  to  maintain  during  the  progress  of  the  work 
proi)er  guards  and  lights,  under  a  penalty  of  $50,  for 
a  neglect  so  to  do. 

The  jury  was  charged,  **It  was  the  duty  of  the 
city  to  keep  the  sidewalks  in  repair.  The  one  upon 
which  this  accident  occurred  was  dug  up  by  the 
authority  of  an  ordinance  of  the  city.  Not  only  was 
permission  given  to  the  gas  company  to  make  excava- 
tions for  the  laying  of  its  pipes,  by  a  general  ordinance, 
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but  the  particular  work  done  was  witnessed  by  one  of 
the  aldermen  of  the  city,  who  made  no  objections  there- 
to. Under  these  circumstances  it  is  held,  that  if  the 
excavation  was  left  in  an  unsafe  condition,  and  the 
plaintiff,  whilst  traveling  upon  the  sidewalk,  and  using 
due  and  ordinary  care,  was  injured  solely  by  reason  of 
the  unsafe  condition  thereof,  the  defendant  is  resi>onsi- 
ble  to  him  for  the  injuries  sustained  thereby." 

The  motion  for  a  new  trial  was  founded  upon  the 
alleged  error  of  the  charge. 

Other  material  facts  sufficiently  appear  in  the 
opinion. 

Preston  &  Chipp^  for  defendant  and  motion. 
Schoonmaker  &  Linson^  for  plaintiff,  opposed. 

Westbrook,  J. — ^The  plaintiff  recovered  a  verdict 
against  the  defendant  during  the  present  circuit  for 
$600,  which  the  defendant  moves  to  set  aside. 

In  the  consideration  of  the  questions  presented  by 
such  motion,  whatever  of  doubt  may  have  surrounded 
the  facts  when  the  evidence  was  presented,  after  the 
verdict  of  the  jury  the  following  must  be  deemed  to  be 
established : 

[The  learned  judge  here  stated  the  facts,  and  then 
continued :] 

The  liability  of  a  municipal  corporation— a  village 
or  city — which  has  full  control  over  its  streets  and 
highways,  for  an  injury  caused  by  a  defect  therein, 
whenever  its  officers  have  been  remiss  and  negligent  in 
the  discharge  of  their  duties,  is  well  settled  in  this 
State.  Whatever  confusion  may  exist  in  the  law 
arises  not  from  the  want  of  a  firm  establishment  of  this 
principle,  but  from  a  difference  of  opinion  as  to  what 
may,  in  some  cases,  be  a  negligence  of  the  officers  of 
the  municipality.  When  an  injury  is  caused  by  an 
obstacle  in,  or  a  want  of  repair  of  a  street,  and  neither 
results  from  any  affirmative  act  of  its  representatives. 
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there  can  be  no  negligence  imputed  to  them  on  ac- 
count thereof,  unless  knowledge  by  them  of  such 
obstacle  or  want  of  repair  is  shown,  or  its  existence 
has  continued  for  a  period  of  time  so  long,  that  they 
would,  had  they  discharged  their  duties  with  ordinary 
fidelity,  have  discovered  it.  This  general  rule,  un- 
questionably sound,  can  have  no  application  to  a  case 
like  the  present.  The  negligence  of  the  officers  does 
not  consist  in  a  failure  to  discover,  within  a  reasonable 
time,  what  they  ought  to  have  observed,  but  in  the 
conferring  upon  others  general  power  to  disturb  streets, 
and  knowledge  of  such  work  in  progress,  without  the 
exercise  by  them  of  the  supervisory  control  thereover, 
which  the  law  gave  them,  and  which  they  were  bound 
to  use  for  the  safety  of  the  public. 

The  common  council  had  "  full  power,"  as  already 
observed,  "to  regulate  and  superintend  the  laying  of 
all  gas  pipes  in  said  city."  This  grant  of  authority 
imposed  a  duty  which  they  were  required  to  discharge 
for  the  protection  of  citizens  and  others  using  the 
streets.  Instead  of  superintendence  over  excavations 
of  the  character  made  in  this  case,  and  which  must  be 
frequent  and  dangerous,  unless  properly  supervised 
and  guarded,  the  officers  of  the  city  gave  a  general 
permit  to  tear  up  streets,  and  contented  themselves 
with  a  declaration  in  words  of  what  the  parties  so 
tearing  them  up  must  do.  In  no  view  which  I  am  able 
to  take  of  this  cause,  can  I  find  a  want  of  culpability 
on  the  part  of  city  officials.  It  is  conceded  that  to  en- 
title the  plaintiff  to  recover,  negligence  of  the  city 
must  be  shown,  and  as  that  may  be  evidenced  as  well 
by  non-user  of  power  conferred  in  the  supervision  of 
the  acts  of  others,  as  in  the  failure  to  remove  obstruc- 
tions or  to  repair  streets,  when  the  need  of  either  is 
known  or  ought  to  have  been  known,  it  seems  to  me 
that  such  negligence  was  abundantly  established. 

This  case  differs  from  that  of  Masterton  v.  Village 
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of  Mount  Vernon  (68  iT.  T.  391).  In  that,  i)ermission 
had  been  given  to  lot  owuers  to  constract  a  drain  from 
their  private  property  to  the  public  sewer;  and  the 
court  held,  as  the  work  was  not  under  the  supervision 
of  the  village^  the  municipality  was  not  responsible  for 
the  negligence  of  the  workmen  who  made  it ;  and  also 
that  the  trial  court  erred  in  charging  that  the  corpora- 
tion was  responsible  for  the  acts  of  those  who  did  the 
work.  In  this,  however,  the  city  must  be  regarded  in 
the  same  light  as  though  it  had  allowed  the  work  to  be 
done,  and  the  same  was  in  fact  done  under  the  actual 
sui)ervision  of  its  own  oflicers.  The  law  placed  it  there 
in  express  terms,  and  if  such  supervision  was  neg- 
lected, its  liability  arises  not  only  from  the  fact,  that 
by  general  ordinance  it  conferred  permission  to  any 
and  every  gas  company  to  dig  up  streets  without  their 
oversight  and  control,  but  also  from  the  fact,  that 
knowing  the  excavation  which  did  the  injury  was  in 
progress,  they  subjected  it  to  no  supervisory  care. 
What  officers  have  the  power  to  do  for  the  protection 
of  the  public  they  ought  to  do,  and  failure  to  exercise 
authority,  when  it  ought  to  be,  presents  as  good 
ground  for  a  recovery  in  actions  of  this  description, 
as  the  negligent  doing  of  that  which  should  have  been 
carefully  done. 

Even,  however,  within  the  principles  of  the  case  re- 
ferred to,  there  was  no  error  in  the  charges,  Judge 
GR0VEE(8ee  page  394)  said :  "  If  excavations  are  being 
made  in  the  streets  by  lot  owners,  to  whom  permits  to 
cennect  with  sewers  or  any  other  lawful  purpose  has 
been  given,  which  may  render  the  streets  dangerous, 
or  there  is  reason  to  believe  that  such  excavations  may 
be  made,  the  officers  of  the  defendant  should  exercise 
reasonable  care  under  the  circumstances  to  prevent  in- 
jury. If  such  care  was  omitted,  the  defendant  is  re- 
sponsible." 

The  facts  developed  upon  this  trial  showed  such  a 
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complete  absence  of  care,  that  there  was  no  question 
of  fact  whatever  for  the  jury,  except  as  to  the  condi- 
tion of  the  sidewalk,  which  was  submitted.  All  saper- 
vision  of  that  species  of  work  had  been  omitted  to  be 
assumed.  A  general  permit,  as  has  already  been 
stated,  to  disturb  and  make  streets  dangerous  had  been 
given,  without  the  retention  of  any  supervisory  con- 
trol, and  express  knowledge  of  dangerous  excavations 
in  progress  attracted  no  vigilance.  Under  these  con- 
ceded facts,  the  charge  was,  that  if  the  trench  was  left 
in  an  unsafe  condition  on  a  dark  night,  without  a  light, 
the  defendant  was  responsible  for  an  injury  produced 
solely  by  that  cause.  In  its  remarks  to  the  jury,  the 
court  contented  itself  with  the  general  statement  of  the 
liability  of  the  city,  if  the  sidewalk  was  dangerous, 
without  a  development  of  the  argument  by  which  that 
conclusion  was  reached.  A  course  of  reasoning  was 
not  necessary  to  convince  those  who  were  to  take  the 
assertion  of  the  court  as  to  the  law,  without  testing  its 
accuracy  in  the  crucible  of  their  own  reason.  As  its 
soundness,  however,  is  now  upon  trial,  it  is  proper  to 
state,  that  the  responsibility  of  the  city  for  the  condi- 
tion of  the  sidewalk  was  predicated,  not  upon  any 
supposed  liability  by  it  for  the  negligence  of  the  serv- 
ants of  others,  but  upon  that  of  its  representatives, 
who,  with  full  power  to  act  for  the  protection  of  the 
traveler,  cooUy  ignored  their  duties  by  a  general  permit 
to  disturb  streets  without  supervision,  and  when  their 
own  eyes  saw  a  need  for  watchfulness  in  an  open  ditch 
for  the  reception  of  an  unfortunate  passer,  those  eyes 
were  closed,  and  limb  and  life  were  made  to  depend 
upon  the  skill  and  care  of  mere  laborers  of  a  gas  com- 
pany, whose  work  the  law  required  them  to  supervise 
~a  duty  not  only  not  done,  but  not  even  attempted. 
Assuming  that  the  sidewalk  was  in  a  dangerous  condi- 
tion when  the  misfortune  to  the  plaintiff  occurred,  it 
is  true  that  the  workmen  of  the^gas  company  were 
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grossly  negligent,  but  it  was  also  true  that  the  officers 
of  the  defendant  were  equally  culpable.  The  state  of 
the  pathway  was  left  for  the  jury  to  find ;  but  they 
were  distinctly  told,  for  the  reasons  now  stated,  that  if 
the  accident  was  caused  solely  by  its  perilous  condition, 
there  being  no  dispute  as  to  the  means  by  which  it 
was  made  so,  and  as  to  the  absence  of  all  care  there- 
over by  its  officers,  the  defendant  was  to  be  held  ac- 
countable^an  accountability  arising  from  its  own  per- 
missive acts,  and  a  neglect  to  exercise  power,  which, 
as  negligence  giving  a  cause  of  action,  is  as  patent  and 
perceptible  as  the  careless  doing  of  a  lawful  act  could 
be. 

This  discussion  has  already  been  somewhat  pro- 
tracted, and  it  will  end  by  the  citation  of  a  single  au- 
thority, which,  whilst  it  is  unlike  the  case  of  Master- 
ton  V.  Village  of  Mount  Vernon,  above  quoted,  in  the 
respect  of  control  over  the  work  of  the  municipality,  is 
the  counterpart  of  this,  very  nearly,  in  that  particular. 

In  Wendell  v.  Mayor,  &c.  of  Troy  (4  Abb.  CL  App. 
Dec.  663),  the  common  council  was  held  responsible 
for  an  injury  caused  by  a  faulty  construction  of  a 
sewer,  which  the  corporation  had  power  to  oversee. 
The  liability  (see  page  573)  was  put,  by  Judge  Wood- 
ruff in  his  opinion,  upon  the  right  of  the  municipality 
to  supervise  the  work,  and  what  he  does  say  is  so  ex- 
actly applicable  to  the  cause  before  us  that  we  quote 
his  exact  words  :  "  Now,  however  true  it  may  be  that 
the  corporate  authorities  are  not  under  any  such  re- 
sponsibility as  insurers  of  the  safe  condition  of  the 
streets,  that  they  become  instantly  liable  for  defects 
the  moment  they  occur,  and  although  they  are  caused 
by  the  act  of  a  wrong-doer,  and  without  any  previous 
notice  to  them,  calling  their  power  and  duty  to  provide 
for  their  safe  condition  into  exercise,  it  is  clear,  I 
think,  that  when  they  consent  that  the  public  street 
may  be  excavated  and  a  drain  introduced,  they  have 
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notice  that  an  act  is  to  be  done  which  directly  invokes 
their  power  and  dnty,  and  calls  for  its  exercise  in  be- 
half of  the  public,  to  see  to  it  that  the  property  of  those 
who  have  a  right  to  pass  and  repass  is  not  endangered 
by  a  hidden  trap  which  superficial  observation  would 
not  disclose ;  and  supervision  of  the  work  to  that  end 
was  therefore  incumbent  upon  them." 

What  was  true,  when  Judge  Woodruff  penned 
these  sentiments,  is  true  now.  When  the  common  coun- 
cil of  the  defendant  knew  that  work  was  in  progress, 
nnder  their  general  permission,  which  might  be  dan- 
gerous, it  was  their  duty  to  exercise  the  power  the  law 
conferred  upon  them,  so  that,  not  property  only,  but 
human  beings,  might  pass  with  safety  without  being 
'^endangered  by  a  hidden  trap,"  made  invisible,  in  the 
absence  of  a  light,  by  the  darkness  of  a  "very  dark 
night,"  and  unprotected  by  a  guard.  The  safety  of 
the  citizen  demands  of  municipalities  supervision  in 
these  cases,  in  which  the  law  confers  the  power,  and 
when  they  by  their  officers  refuse  and  neglect  its 
exercise,  the  rule  which  holds  them  responsible  for 
injuries  caused  thereby  is  neither  harsh,  oppressive, 
or  unjust,  but,  on  the  contrary,  is  wise,  salutary  and 
just. 


ROGERS     V.     CHICAGO    &     NORTHWESTERN 

RAILWAY    COMPANY. 

If.  Y.  Swpreme  Court,  Second  Department^   Second 
District ;  Special  Term^  July^  1878. 

Raujioads. — ^Rbgistebed  Coupon  Boitds. — ^Destroyed  Secttrities. 

— ^Ibsue  of  Duplicate  Bonds. 

Where  registered  coupon  railroad  bonds  were  destroyed  at  the  same 
time  that  their  owner  lost  his  life  by  the  burning  of  a  steamship, 
and  an  action  was  brought  by  the  administrator  of  the  decedent  to 
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compel  the  railroad  company  to  pay  interest  in  arrears,  and  issue 
duplicate  bonds, — Bddj  that  upon  reoeiying  an  indemnity  bond 
with  sureties,  the  defendant  should  comply  with  the  demands  of 
the  plaintifL 

Trial  by  the  court. 

This  action  was  brought  by  Charles  W.  Rogers  as  ad- 
ministrator, &c.,  of  Henry  Rogers,  against  The  Chicago 
and  Northwestern  Railway  Company,  to  compel  the 
defendant  to  issue  and  deliver  to  the  plaintiff  a  dupli« 
cate  of  two  certain  registered  bonds,  with  the  coupons, 
which  had  been  destroyed,  and  also  to  recover  $350 
back  interest  on  said  bonds. 

J.  F.  Barnard,  J.,  before  whom  the  case  was  tried 
without  a  jury,  found  as  matters  of  fact,  that  the  de- 
fendant issued  certain  bonds,  amounting  in  the  aggre- 
gate to  $3,500,000,  dated  July  1,  1859,  and  payable 
August  1,  1885,  with  interest  payable  semi-annually, 
and  that  a  mortgage  was  made  to  secure  said  bonds ; 
that  two  of  said  bonds,  of  the  denomination  of  $1,000 
each,  and  numbered  respectively  3245  and  4918,  were 
owned  by  Henry  W.  Rogers  at  the  time  of  his  decease, 
and  were  registered  in  the  oflSce  of  the  defendant  as  his 
property,  and  were  at  the  time  of  the  trial  so  regis- 
tered, and  that  the  principal  was  payable  only  to  him, 
and  the  bonds  transferable  only  by  him  and  his  at- 
torney, on  the  books  of  the  defendant ;  that  attached 
to  said  bonds  were  interest  coupons  for  $35  each,  paya- 
ble every  six  months ;  that  the  aaid  Rogers  on  Novem- 
ber 9,  1875,  perished  on  the  steamer  WdcOy  which 
was  destroyed  by  fire  in  GFalveston  harbor  ;  that  he  had 
with  him  at  that  time  said  bonds  with  the  coupons 
attached,  and  they  were  then  destroyed ;  and  that 
$350  interest  was  due,  and  had  not  been  paid. 

He  also  found,  at  defendant's  request,  that  each  of 
said  bonds  were  printed  lithographically,  with  appro- 
priate devices  and  vignettes,  and  were  executed  by  said 
company  under  their  corporate  seal,  and  countersigned 
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by  the  president,  treasurer  and  secretary  of  said  com- 
pany ;  and  that  each  of  said  bonds  recited  and  stated 
on  its  face,  that  it  was  one  of  a  series  of  bonds  of  the 
same  tenor  and  date,  amounting  in  the  aggregate  to 
$3,600,000,  with  a  contingent  provision  for  a  further 
issue,  not  to  exceed  in  amount  $100,000,  and  that  pay- 
ment was  secured  by  a  deed  of  trust  executed  and 
delivered  by  the  defendant  to  Samuel  J.  Tilden,  trustee, 
conveying  the  railway  of  said  company  as  therein 
mentioned ;  and  each  of  said  bonds  contained  a  pro- 
vision that  it  should  not  be  valid  or  obligatory  until  it 
should  have  been  authenticated  by  a  certificate  indorsed 
thereon,  duly  signed  by  the  said  trustee  or  his  suc- 
cessors ;  and  that  said  bonds  might  pass  by  delivery  or 
might  be  registered,  at  the  option  of  any  holder,  and 
after  such  registration,  and  the  indorsement  of  a  cer- 
tificate thereof  upon  the  bond,  no  transfer  should  be 
valid,  unless  such  transfer  be  registered  and  indorsed 
as  aforesaid,  or  unless  the  last  registry  be  to  bearer  or 
in  blank ;  that  the  said  trust  deed  mentioned  in  said 
bonds,  was  duly  executed  and  delivered,  and  is  com- 
monly known  and  described  as  a  mortgage,  and  said 
bonds  were  ordinarily  known  and  described,  and  were 
designated  by  indorsements  on  them  as  first  mortgage 
bonds;  that  the  said  defendant  had  not  in  its  pos- 
session or  under  its  control,  nor  did  it  have  any  knowl- 
edge of  the  existence  of  the  lithographic  stone  from 
which  said  bonds  were  printed,  nor  had  it  any  impres- 
sion from  said  stone,  except  the  one  produced  on  the 
trial,  the  coupons  upon  which  had  all  been  canceled. 

D.  T.  Walden  {Sterling  &  Wdlden^  attorneys),  for 
plaintifif. — The  court  has  the  right  to  order  the  pay- 
ment of  the  coupons  upon  the  lost  bonds,  and  to  order 
the  execution  of  duplicates  of  them.  If  securities 
are  destroyed,  a  recovery  may  be  had  without  in- 
demnity (Des  Arts  v.  Leggett,  16  N.  T.  582-686). 
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The  United  States  government  provides  in  respect  to 
its  registered  bonds,  in  case  of  destrnction,  that  dupli- 
cates will  be  issued  ( U.  8.  Rev.  Stat.  §§  3702-3706). 
A  court  of  equity  has  complete  power  to  pro- 
tect the  defendant  by  requiring  suitable  indemnity 
{Story's  Eq.  §§  81,  82,  84  and  note,  85,  88 ;  Statute  9 
and  10  Wm.  3,  c.  17 ;  Byles  on  Bills,  378  ;  2  Daniels 
on  Neg.  %%  410,  1466  ;  Lawrence  %.  Lawrence,  43  N.  H. 
109 ;  1  Mod.  c.  24  J  1  F(mhl.  Eq.  b.  1,  c.  1,  §  3 ; 
Stokoe  7).  Robson,  19  Ves.  385  ;  3  Ves.  <fe  5. 64,  and  in  1 
Danl.  Ch.  Pr.  661 ;  2  lb.  716  ;  Shelmardine  v.  Hanop, 
6  Mod.  40 ;  1  Jov^s  on  M(yrtgs.  §  100 ;  1  Story  Eq. 
Ill,  112).  The  security  to  be  required  for  the  de- 
fendant's protection  should  not  be  equal  to  the  amount 
of  bonds  and  coupons  (Des  Arts  v.  Legget,  16  N.  T. 
582). 

J.  S.  Lawrence,  for  defendant. — ^The  power  of  a 
court  to  order  the  re-execution  of  a  paper  has  not 
been  exercised  except  in  a  case  where  the  party  who 
has  sustained  loss  is  exposed  to  undue  perils  in  the 
future  assertion  of  his  rights.  In  this  case  there  is  no 
danger,  as  the  intestate's  title  appears  of  record  in  the 
books  of  the  company.  The  doctrine  that  a  court  of 
equity  has  power  to  order  the  execution  of  a  duplicate 
security  in  place  of  one  that  has  been  lost  has  been 
expressly  denied  (Hoddy  v.  Hoard,  2  Ind.  [Carter] 
474).  The  court  can,  without  exercising  any  doubtful 
power,  fully  protect  the  plaintiff  by  decreeing  judg- 
ment of  both  principal  and  interest  as  it  shall  mature 
upon  equitable  terms  of  security.  A  further  evidence 
of  title  might  be  afforded  by  directing  the  issuing  of  a 
certificate  by  the  defendant  that  such  bonds  were  reg- 
istered in  the  name  of  Rogers.  The  security  to  be 
given  should  be  sufficient  to  indemnify  the  defendant 
against  the  full  amount  of  the  principal  and  interest 
due  and  to  become  due  on  the  bonds.    The  defendant 
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should  not  be  reqaired  to  execute  new  bonds,  because 
it  has  not  the  stone  ui)on  which  they  were  printed  and 
no  impressions  thereof  except  an  imperfect  one,  and  be- 
cause the  bond  recites  that  it  would  not  be  obligatory 
until  certified  by  the  trustee,  and  as  he  is  not  a  party, 
no  such  certificate  can  be  ordered,  so  that  a  so-called 
duplicate  bond  would  be  of  no  avail  to  the  plaintiff. 

Babnabd,  J.,  found  as  conclusions  of  law,  the  fol- 
lowing, to  wit : 

"1.  That  the  plaintiff  is  entitled  to  judgment  that 
on  delivering  to  the  defendant  a  bond  with  two  sureties 
in  penalty  of  $3,000,  to  indemnify  the  defendant 
against  all  claims  by  any  other  person  on  account  of 
such  bonds  or  coupons  and  against  all  costs  and  ex- 
penses by  reason  of  such  claim,  that  the  defendant  pay 
to  the  plaintiff  the  interest  coupons,  which  have  be- 
come due  since  August  1,  1875,  amounting  to  $350. 
2.  That  the  defendant  execute  a  duplicate  of  each  of 
the  said  bonds,  numbers  3245  and  4918,  so  lost  and 
destroyed,  in  like  tenor  and  effect  in  all  respects, 
registered  in  the  name  of  Henry  Rogers,  together  with 
coupons  thereon,  from  the  time  said  duplicates  are 
made,  and  deliver  the  said  duplicates  to  the  plaintiff." 

An  order  was  thereupon  entered  in  accordance  with 
the  above  conclusions  of  law*. 
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CHASE   V.    LORD. 
If.  7.  Court  of  Appeals^  Aprils  1879. 

[Rerersing  16  Run^  869.] 

CoBPOBATioK. — ^Personal  LiABiLrrY  of  Corpobators  and  Stock- 
holders FOR  Impaired  Capital. — Prebttmption  of  Com- 
pliance WITH  Law. — ^Marine  Insurance. — Cer- 

TIFIOATB  OF  INCORPORATION. — CONSTRUCTION 

OF    Statute. — ^Lifb   and  Health 
Insurance  Companies. 

The  cause  of  action  against  a  stockholder  under  a  charter  or  other 
statute  rendering  stockholders,  &c.,  liable  to  make  up  impaired 
capital,  survives  against  his  personal  representatives. 

In  an  action  to  charge  a  stockholder  with  a  purely  statutory  personal 
liability  for  debts  of  the  corporation,  the  legal  presumption  is  that 
all  statutory  conditions  have  been  complied  with  ;  and  the  burden 
is  on  the  plaintiff  to  show  a  non-compliance  with  the  statute.^ 

*  The  significance  of  this  decision  is  in  the  fact  that  it  itiarks  the 
advance,  indicated  less  distinctly  in  previous  cases,  toward  the  rule  that 
the  individual  liability  of  shareholders  depends  on  a  case  being  clcarlj 
made  out  within  the  statute.  In  the  ease  of  trustees  and  directors, 
the  statute  creates  the  individual  liability.  In  the  case  of  stockholders, 
the  original  theory  of  the  law  was  that  the  liability,  if  any,  was  the 
consequence  of  their  joint  undertaking  or  interest,  in  a  matter  ia 
which  the  statute  of  incorporation  failed  to  shield  them; — not  the 
creature  of  the  statute,  but  that  of  their  contract  (Muir  v.  Glasgow 
Bank,  40  Law  Times  N.  8.  889) ;  or  of  the  partnership  relation  in 
which,  so  far  as  not  protected  by  the  statute,  the  law  regarded  them 
as  standing  (Corning  v.  McCuUough,  1  J^.  F.  47;  Moss  v,  Oakley,  2 
JKtt,  263;  Gamwell©.  Pomeroy,  121  Mass.  207;  Norrisv.  Wrenschall, 
84  Ifd.  492;  contra,  Reid  v.  Eatonton  Mfg.  Co.,  40  Geo,  98;  compare 
Bacon  v,  Pomeroy,  104  Mass.  577);  and  in  this  it  was  strongly  con- 
trasted with  the  liability  of  directors  or  trustees,  created  by  statute 
for  default  in  performance  of  official  duty, — such,  for  instance,  as  fail- 
ing to  file  annual  report, — which  it  is  well  settled  is  in  the  nature  of  a 
forfeiture  6t  penalty.  Bird  v.  Hayden,  2  Abb.  Pr.  N.  8.  61 ;  8.  C,  1 
Boibt.  883,  and  cases  cited;  First  Nat.  Bank  v.  Price,  88  Md.  487. 

The  liability  of  stockholders  is  so  commonly  expressly  defined  by 
statute,  and  is  so  exceptional,  that  in  later  cases  it  is  frequently 
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Under  the  General  Marine  Insurance  Companies*  Act  (Z.  1840,  c.  808, 
p.  448,  §  19),  the  personal  liability  results  if  the  certificate  is  not 
filed,  notwithstanding  the  requisite  capital  has  been  paid  in. 

Bpoken  of  as  created  by  the  statute.  See,  for  instance,  Dean  v.  Whiton, 
16  J7ttn,  204. 

The  usual  liabilities  of  the  first  class  are  those  of  non-dissenting 
directors  and  trustees  of  coqjorations  in  general  (except  religious  cor- 
porations, and  except  certain  money  corporations  specially  regulated), 
for  aU  debts,  whenever  the  debts  exceed  three  times  the  amount  of 
capital  paid  in  (2  X.  1872,  p.  2010,  c.  888;  amd'g  1  B.  8.  602,  §  8); 
those  of  directors  in  manuf^turing,  mining,  and  other  similar  com- 
panies, for  failure  to  file  annual  report  (Z.  1848,  p.  57,  c.  40,  §  12; 
4  Alib.  K  T.  Dig,  800) ;  and  those  of  directors  of  moneyed  corpora- 
tions for  contravention,  to  the  injury  of  creditors,  &c.,  of  numerous 
statutory  regulations  of  the  business  of  suc!^  corporations  (1  J?.  8. 
691,  $10;  %Ii.  8.  6ed.  298). 

The  usual  liabilities  of  stockholders  are  those  for  all  debts,  until 
the  capital  is  jMiid  in  (a  class  of  cases  of  which  the  case  in  the  text  is 
an  instance),  and  those  of  liability  to  servants  and  employees  for  wages, 
^.,  the  limits  of  liability  being  differently  defined  in  case  of  manu- 
factaring,  mining,  and  other  industrial  corporations  (Z.  1848,  c.  40, 
$  18;  4  Abb.  JV.  F.  Dig.  2  ed.  299),  and  in  case  of  railroad  companies. 
L  1860,  p.  211,  c.  140,  fi  10-12;  6  Abb.  N.  Y.  Dig.  2  ed.  827,  Ac. 

Other  grounds  of  liability  are  prescribed  by  various  statutes. 

The  distinction  between  the  nature  of  the  liability  in  these  two 
classes  of  cases  is  of  constant  importance.  That  of  ofilcer,  being 
penal,  is  strictly  construed  (Whitney  Anns  CJo.  v.  Barlow,  68  N.  F. 
34;  Craw  v.  Easterly,  4  Lans.  518);  cannot  be  enforced  by  action  in 
a  state  other  than  that  whose  statute  created  it  (Bird  v.  Hayden 
[above];  First  Nat.  Bk.  v.  Price,  88  Md.  487);  is  barred  by  a  short 
limitation  {Cods  Civ.  Pro.  §894);  is  not  a  foundation  for  a  claim 
against  co-trustees  for  contribution  (Andrews  v.  Murray,  88  Barh. 
854;  and  see  Easterly  v.  Barber,  66  y.  T.  252;  contra^  Nickerson  «. 
Wheeler,  118  Mom.  295) ;  and  non- joinder  of  a  co-trustee  is  not  a  de- 
fense (Nimmons  9.  Tappan,  2  8y}emy,  652),  unless  the  statute  makea 
the  trustees  jointly  liable  only.  And  a  judgment  against  the  corpora- 
tion is  not  competent  evidence  against  the  trustees.  Miller  v.  White, 
60  K  T.  187;  compare  Tyng  v.  Clarke,  9  Hun,  269. 

On  the  other  hand,  an  action  may  be  maintained  on  the  stock- 
holder's liability  in  a  state  other  than  that  in  which  the  corporation 
was  formed  (See  Griffith  v.  Mangam,  42  Super.  Ct.  [J.  <St  8.]  869); 
the  liability  is  barred  by  the  ordinary  limitation  of  six  years  (Phillipa 
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Tlie  certificate  required  by  section  10  is  that  prescribed  by  section  11, 
to  be  made  by  the  comptroller  or  three  examiners,  stating  that  an 
amonnt  equal  at  least  to  the  amount  specified  in  section  5,  if  it 
be  a  stock  company,  has  been  paid  in,  Ac,  or  if  it  be  a  mutual 
company,  that  it  has  the  premiums,  &c.,  to  the  extent  required  by 
section  6,  or  if  a  life  and  health  company,  to  the  amount,  &c., 
required  by  section  6. 

To  create  any  individual  liability  of  members  for  the  debt  of  a  cor- 
poration, a  body  politic,  created  by  law  and  regarded  as  a  legal 
being,  distinct  from  that  of  all  the  members  composing  it,  and 
capable  of  contracting  and  being  contracted  with  as  a  person,  is  a 
wide  departure  from  established  rules  of  law,  founded  in  consid- 
erations of  public  policy,  and  depending  solely  upon  provisions  of 
positive  law.  It  is,  therefore,  to  be  construed  strictly,  and  not 
extended  beyond  the  limits  to  which  it  is  plainly  carried  by  pro- 
visions of  the  statute. 

The  certificate  need  not  state  the  payment  of  the  whole  amount  fixed 
by  the  charter,  but  only  that  fixed  by  section  5  or  6. 

The  statute  contemplates  only  one  certificate. 

The  application  of  the  rule  that  in  the  construction  of  statutes,  other 
acts  in  pari  materia,  and  other  acts  of  the  same  legislature,  though 
not  strictly  in  pari  materia,  may  be  referred  to  for  the  purpose  of 
ascertaining  the  legislative  intent, — considered. 

V.  Therasson,  11  Hun,  141);  and  it  is  a  foundation  for  a  claim  to  con- 
tribution. Aspinwall  v.  Sacchi,  57  N,  T.  881;  Cary  «.  Holmes,  16 
Oray,  127.  And  judgment  against  the  corporation  is  evidence 
against  the  stockholder,  sued  on  his  individual  liability  (HiU  t, 
Spencer,  34  Super,   Ct,  [J.  A  5.]  804). 

The  two  grounds  of  liability  cannot  be  enforced  in  one  action 
against  the  same  person.  Wiles  «.  Buy  dam,  64  N,  T,  178;  rev'g  6 
Bupm,  Ct.  T.  d  C.)  292. 

Where  a  subsequent  act  provides  a  new  definition  of  the  grounds 
of  liability  difi^erent  from  that  provided  by  an  earlier  act,  the  earlier 
is  to  be  deemed  repealed  as  to  new  transactions,  unless  a  different 
intent  appears.  Rochester  v.  Barnes,  26  Barb,  657.  Compare  Excel* 
aior  Petrol.  Co.  c.  Lacey,  63  JV.  T.  422. 

The-  decision  in  the  text  establishes  the  principle  that  the  rule  of 
strict  construction  applies  in  determining  whether  the  case  comes  with- 
in the  statute ;  and  this  conclusion  is  doubtless  in  consonance  with 
justice  and  with  the  general  spirit  of  rec  nt  authorities.  Individual 
immunity  is  favored  within  reasonable  limits  of  interpretation.  For 
a  full  collection  of  the  cases,  see  Thompson  on  Liab,  of  Stockh, 
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The  construction  of  the  general  Life  and  Health  Insurance  Companies* 
Act  (Z.  1853,  c.  453),  in  respect  to  the  personal  liability  of  stock- 
holders,— considered. 

When  corporate  existence  has  been  secured,  personal  liability  of 
members  or  corporators  cannot  exist  except  by  the  clear  direction 
of  the  legislature. 

Appeal  from  a  judgment  of  the  general  term  of  the 
8npreme  court  of  the  first  department,  affirming  a 
judgment  entered  on  verdict  rendered  by  direction  of 
the  judge  at  circuit. 

The  action  was  brought  by  George  B.  Chase  against 
Thomas  Lord  and  David  N.  Lord,  as  executors  of 
Rofas  L.  Lord,  to  recover  $34,623.88,  a  balance  due  on 
a  policy  of  insurance  upon  the  vessel  "Eagle  Wing" 
and  her  cargo,  made  by  the  Columbian  Insurance  Com- 
pany, of  which  said  Buf us  L.  Lord  was  a  stockholder. 

The  complaint  set  forth,  among  other  things,  that 
at  the  organization  of  the  said  company  the  capital 
fixed  by  the  charter  was  $500,000,  which  amount  was 
afterwards  increased  by  amendment  to  $3,600,000. 

The  plaintiff  claimed  to  recover,  on  the  ground 
that  no  certificate  was  filed  of  the  payment  of  any 
capital  except  the  sum  of  $150,000,  required  by  the  law 
as  a  condition  of  incorporation. 

The  action  was  founded  on  section  19  of  L.  1849, 
the  material  part  of  which  is  as  follows  :  '*  The  trust- 
ees and  corporators  of  any  company  organized  under 
this  act,  and  those  entitled  to  participation  of  the 
profits,  shall  be  jointly  and  severally  liable  until  the 
whole  amount  of  the  capital  raised  by  the  company 
shall  have  been  paid  in,  and  a  certificate  thereof 
recorded,  as  hereinbefore  provided."  This,  it  was 
claimed  on  behalf  of  the  plaintiff,  imposed  a  liability 
on  the  stockholders  after  incorporation,  until  certificate 
of  payment  of  the  entire  amount  of  capital  mentioned 
in  the  charter. 

The  defendants  insisted,  on  the  contrary,  that  the 
certificate  referred  to,  is  that  required  by  the  act  as  a 
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condition  of  granting  the  franchise ;  that  the  amoant 
to  which  it  refers  is  only  such  portion  of  the  nominal 
capital  as  was  raised  for  that  pQri)ose,  and  that  the 
liability  does  not  apply  to  stockholders,  but  only  to 
parties  actually  engaged  or  otherwise  interested  in 
getting  up  the  comx)any,  for  liabilities  incurred  prior  to 
incorporation,  and  terminates  with  the  acquisition  of 
the  corporate  franchise. 

At  the  trial,  the  judge  directed  a  verdict  for  the 
plaintiffs,  and  the  defendants  appealed. 

The  supreme  courts  at  general  term,  affirmed  the 
judgment  below,  being  of  opinion  that  the  statate 
should  be  construed  upon  the  view  that  the  i)olicy  of 
the  law  required  that  the  company  should  become  pos- 
sessed of  all  the  capital  announced  by  its  charter 
(Reported  in  16  Hun,  369). 

From  this  judgment  the  plaintiff  again  appealed  to 
this  court.  The  other  material  facts  sufficiently  appear 
in  the  following  opinions. 

D.  D.  Lord,  for  defendants,  appellants. 

W.  C.  Whitney,  for  plaintiff,  respondent. 

Datstforth,  J. — In  October,  1856,  the  Columbian  In- 
surance  Company  was  organized  under  the  act  of  1849, 
chapter  308,  providing  for  the  incorporation  of  insur- 
ance companies.  On  February  1,  1865,  the  plaintiff 
procured  a  policy  of  insurance  from  that  company 
upon  the  ship  "Eagle  Wing,"  which  was  soon  after 
lost,  and  thereby,  as  is  conceded,  a  claim  arose  in 
his  favor  against  the  company.  In  January,  1866,  the 
'  company  was  dissolved,  and  its  affairs  placed  in  the 
hands  of  a  receiver,  by  whom  the  plaintiff  was  paid  a 
portion  of  his  claim.  The  defendants'  testator  was  a 
stockholder  in  the  company  during  all  the  times  above 
stated,  and  he  dying,  this  action  is  brought  against  the 
defendants,  as  his  executors,  the  plaintiff  claiming 
that  the  testator  became  personally  liable  to  i>ay  the 
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loss,  by  reason  of  non-compliance  by  the  company 
with  the  conditions  of  the  act. 

It  is  contended  by  the  appellant — first,  that  the 
testator  was  never  liable  ;  and  second,  if  he  was  liable, 
the  cause  of  action  did  not  survive  against  his  estate. 
With  the  second  proposition  we  have  no  difficulty. 
The  defendants  took  the  stock,  subject  to  any  liability 
which  existed  on  account  of  it  (Bailey  v.  HoUister, 
26  N.  T.  112-116) ;  and  if  the  testator  was  liable  to 
pay  the  plaintiff's  demand,  the  defendants,  as  his 
representatives,  are  equally  so.  The  plaintiff  contends 
that  the  liability  in  question  was  incurred  by  the  tes- 
tator, because  the  provisions  of  section  19  of  the 
statute  above  named  were  not  complied  with.  [The 
learned  judge  here  quoted  the  section,  see  p.  261  above.] 
'  The  question  is  not  free  from  difficulty ;  and  this  diffi- 
culty arises  from  the  vague  manner  in  which  the 
legislature  has  sought  to  express  its  meaning.  The 
statute  has  been  before  the  courts  in  several  cases 
(Mygatt  V.  New  York  Protection  Insurance  Co.,  21  N. 
Y.  61 ;  White  v.  Haight,  16  Id.  317;  People  ex  rel. 
Barton  v.  Reus.  Insurance  Co.,  38  Barh.  323 ;  Cooper 
«.  Staver,  41  Id.  151 ;  Thomas  v.  Achilles,  16  Id.  491) ; 
and  in  Hart  v.  Achilles,  28  Id.  582,  Judge  Marvin 
speaks  of  it  as  "extremely  obscure,  faulty  and  imper- 
fect," and  in  Thomas  v.  Achilles  (16  Barh.  495),  as 
^^ambiguous  and  imperfect,"  but  the  present,  so  far  as 
we  can  discover,  is  the  first  case  in  which  a  judicial 
decision  has  been  sought,  as  to  the  construction  of  the 
section  above  cited,  and  we  are  therefore  unaided  by 
any  authority. 

In  the  first  place,  it  is  clear  that  there  was  no  com- 
mon law  liability  on  the  part  of  the  testator,  and  the 
legal  presumption  is,  that  all  statutory  conditions  have 
been  complied  with.  This  presumption  continues  un- 
til the  contrary  is  shown.  No  duty  rested  upon  the 
stockholder  to  do  this,  and  it  is  incumbent  on  the 
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plaintiff  to  establish  a  non-compliance  with  the  pro- 
visions of  the  statute,  before  he  can  charge  the  defend- 
ant (Brace  v.  Driggs,  25  Bim.  Pr.  71). 

At  this  point  it  is  not  necessary  to  consider  whether 
the  requisite  amount  of  capital  was  paid  in,  because,  if 
it  had  been,  and  the  proper  certificate  was  not  recorded, 
the  liability  would  attach  (Aspinwall  v.  Sacchi,  67  N. 
F.  336).  We  should  naturally  expect  to  find  in  the 
section  itself,  words  to  satisfy  the  reference  to  the 
certificate,  for  we  are  referred  to  some  antecedent 
provision  by  the  words  "  as  hereinbefore  provided." 
There  is,  however,  nothing  in  the  section  itself  to  give 
information  as  to  the  character,  form  or  contents  of 
the  certificate,  or  to  indicate  by  whom  it  shall  be  made. 
We  must  look  elsewhere  in  the  statute  for  the  ante- 
cedent. By  the  7th  section,  provision  is  made  for 
certificates  to  be  furnished  by  the  comptroller,  un- 
der certain  x^ircumstances,  to  companies  organized  in 
other  States  or  in  foreign  countries.  Section  8  pro- 
hibits a  company  organized  under  the  act  from  holding 
real  estate  beyond  a  certain  period,  "unless  it  shall 
procure  a  certificate  from  the  comptroller,"  as  therein 
provided.  Neither  of  the  certificates  required  by  these 
sections  can  in  any  manner  affect  the  question  be- 
fore us;  those  of  the  7th  section  do  not  relate  to 
domestic  corporations,  and  that  of  the  8th  section 
relates  to  a  matter  having  no  connection  with  the  case 
in  hand. 

By  the  3d  section,  the  associates  (who  are  also 
styled  corporators)  who  have  undertaken  to  form  a 
company  under  the  act,  are  required  to  file,  in  the 
office  of  the  secretary  of  state,  a  declaration  signed  by 
them,  which,  among  other  things,  shall  comprise  a  copy 
of  the  charter  proposed  to  be  adopted  by  them  ;  and  by 
section  10  it  is  made  their  duty  to  declare  in  this 
charter  the  mode  and  manner  in  which  the  corporate 
powers  given  by  the  act  are  to  be  exercised,  "  together 
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with  the  amount  of  capital  to  be  employed  in  the 
transaction  of  its  business ;"  and  by  section  11  it 
is  made  the  duty  of  the  attorney-general  to  examine 
this  charter,  and  if  it  is  found  to  be  in  accordance  'with 
the  act,  and  not  inconsistent  with  the  constitution  or 
laws  of  the  State,  to  certify  the  same  to  the  comptroller, 
and  the  comptroller  shall  thereupon  cause  an  examina- 
tion to  be  made,  either  by  himself  or  by  three  disin- 
terested x)6rsons  appointed  by  him  for  that  purpose, 
who  shall  certify  under  oath,  that  an  amount  equal  to, 
at  least,  the  amount  specified  in  the  6th  section  of  the 
act,  if  it  be  a  stock  company,  has  been  paid  in  and  is 
possessed  by  it  in  money  or  certain  stocks,  &c. ;  or  if 
a  mutual  company,  that 'it  has  received  and  is  in  the 
actual  possession  of  the  capital  premiums  or  engage- 
ments of  insurance,  as  the  case  may  be,  to  the  full 
extent  required  by  the  5th  section  of  the  act ;  or  if  it 
be  a  life  and  health  insurance  company,  to  the  full 
amount,  and  invested  in  the  same  manner  as  required 
by  the  6th  section  of  the  act.  Copies  of  these  certifi- 
cates are  to  be  filed  in  the  office  of  the  secretary  of 
state,  and  it  is  made  his  duty  to  furnish  the  corpora- 
tion with  the  certified  copy  of  the  charter  and  certifi- 
cates, which,  upon  being  filed  by  them  in  the  office  of 
the  clerk  of  the  county  in  which  their  company  is  to  be 
located,  shall  be  their  authority  to  commence  business 
and  issue  policies.  There  are  no  other  provisions  for 
a  certificate  of  any  kind,  and  it  seems  to  us  that  the 
certificate  referred  to  in  section  19  is  that  which  we 
find  in  section  11,  and  which  is  above  set  forth. 

First,  it  is  antecedent  to  the  provision  of  the  19th 
section ;  Second,  it  is  the  only  one  of  all  contained 
in  the  act  which  bears  a  sensible  relation  to  its  de- 
mand ;  Third,  it  enables  us  to  give  the  act  a  reason- 
able and  not  strained  constraction.  This  we  are  bound 
to  do  ;  for  so  far  as  it  subjects  the  stockholder  to  any 
responsibility  for  the  corporate  debts,  it  is  manifestly 
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in  derogatioa  of  the  common  law  (1  Pats,  oil  CaiU. 
143 ;  Stedman  v.  Eveleth,  6  Mete.  114) ;  and  we  are  not 
at  liberty  to  extend  its  effect  beyond  its  literal  terms, 
by  enlarging  or  aggravating  the  liability  of  the  stock- 
holder. Says  Chief  Justice  Shaw,  in  Gray  v.  Coffin  (9 
Cush.  199),  in  considering  a  claim  not  unlike  that  be- 
fore us  :  "To  create  any  individual  liability  of  mem- 
bers for  the  debt  of  a  corporation,  a  body  politic, 
created  by  law,  and  regarded  as  a  legal  being,  distinct 
from  that  of  all  the  members  composing  it,  and  capa- 
ble of  contracting  and  being  contracted  with  as  a  per- 
son, is  a  wide  departure  from  established  rules  of  law, 
founded  in  considerations  of  public  policy,  and  depend- 
ing solely  upon  provisions  of  positive  law.  It  is, 
therefore,  to  be  construed  strictly  and  not  extended 
beyond  the  limits  to  which  it  is  plainly  carried  by 
such  provisions  of  statute."  So  construed,  the  act  is 
coherent. 

Section  1  permits  a  certain  number  of  persons  to 
associate  and  form  an  incorporated  company,  either, 
first,  to  take  marine  risks  ;  or  secondly,  for  fire  insur- 
ance ;  or  thirdly,  on  health  or  life.  Such  persons  are 
styled  corporators.  Section  3  requires  them  to  file 
the  declaration  and  charter  in  the  office  of  the  secre- 
tary of  state.  By  section  4  they  may  then  take  sub- 
scriptions to  the  stock,  or,  in  case  of  mutual  insurance 
receive  propositions,  for  insurance  as  stated  in  sec- 
tion 5. 

Section  5  then  provides  that  no  joint  stock  com- 
pany shall  be  organized  in  the  city  of  New  York  with 
a  capital  less  than  $160,000  ;  or,  in  case  of  mutual  in- 
surance, until  agreements  have  been  entered  into  for 
insurance  with  at  least  one  hundred  ai)plicants,  the 
premiums  on  which,  if  it  be  marine,  shall  amount  to 
$300,000,  or  if  fire  insurance,  to  $200,000,  and  notes 
have  been  received  in  advance  for  the  premiums  on 
such  risks.    By  section  6  no  life  or  health  insurance 
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company  shall  commence  business  until  a  cash  capital 
of  $100,000  shall  have  been  paid  in  and  actnaUy  in- 
Tested,  as  required  by  the  act,  and  section  7  declares 
in  language  applicable  to  all  these  branches  of  insur- 
ance, '^  It  shall  not  be  lawful  for  any  company  organ- 
ized under  this  act  to  transact  business,  unless  pos- 
sessed of  capital  or  securities  as  hereinbefore  men- 
tioned." 

The  object  of  section  6  has  already  been  declared 
by  this  court.  In  Mygatt  v.  N.  Y.  Protection  Ins.  Co. 
(21 N.  Y.  69),  it  is  said  by  the  court,  Selden,  J.,  "  The 
main  reliance  of  all  insurance  companies  for  the  pay- 
ment of  losses,  after  becoming  once  fairly  established, 
is  upon  the  sums  received  for  premiums.  But  losses 
may  occur  before  their  accumulations  from  this  source 
are  sufficient  to  meet  them.  For  this  reason  it  was 
deemed  wise  and  prudent  on  the  part  of  the  legislature 
to  provide  that  every  insurance  company,  whether 
joint  stock  or  mutual,  should  have  at  the  outset  a  fund 

sufUcient  to  meet  its  early  losses Sections 

4  and  5  relate  to  this  preliminary  fund,  and  to 
nothing  else."  See  also  People  ex  rel.  Barton  v. 
Reus.  Ins.  Co.,  and  Thomas  v.  Achilles,  supra. 
Then  follow  sections  10  and  11  to  which  we  have  before 
adverted,  requiring  an  examination  by  the  comptroller, 
and  his  certificate,  or  the  certificate  under  oath  of  three 
appraisers  appointed  by  him,  as  to  the  actual  payment 
of  capital  equal  at  least  to  the  amount  specified  in  the 
6th  section,  or  the  receipt  by  the  company  of  pre- 
miums or  engagements  of  insurance  to  the  full  extent 
required  by  the  5th  section  of  the  act,  or  if  a  life  or 
health  company,  to  the  full  amount  required  by  the 
6th  section  of  the  act.  Section  10  then  declares 
the  trustees,  corporators,  and  those  entitled  to  a 
participation  of  the  profits,  jointly  and  severally  liable, 
^' until  the  whole  amount  of  the  capital  raised  by  the 
company  shall  have  been  paid  in,  and  a  certificate 
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thereof  recorded,  as  hereinbefore  provided."  If  this 
section  has  any  meaning,  is  it  not  that  which  we  have 
given  to  it  ?  So  considered,  it  takes  its  place  natnrally 
in  the  scheme  of  organization.  There  is  required,  first, 
an  associatiop  of  at  least  thirteen  persons ;  second,  a 
charter  prepared  and  filed  in  the  office  of  the  secretary 
of  state  ;  third,,  books  for  stock  subscriptions,  or,  if  a 
mutual  company,  then  proposals  for  insurance  ;  fourth, 
a  declaration  of  the  amount  of  capital  requisite  in  each 
kind  of  insurance  ;  fifth,  an  examination  by  the  comp- 
troller or  his  appraisers  as  to  the  fact  of  payment  of  the 
capital  specified  in  sections  6  and  6,  and  his  or  their 
certificate  ;  and  sixth,  a  declaration  of  individual  lia- 
bility, until  the  capital  so  specified  is  paid  in,  and  cer- 
tificate recorded. 

This  surely  is  the  literal  and  obvious  reading  of  the 
statute  ;  and  if  correct,  it  does  not  entitle  the  plaintiff 
to  recover,  for  it  is  conceded  that  the  capital  required 
by  section  5  was  paid  in,  and  the  certificate  required 
by  section  11  was  duly  recorded. 

Again,  it  is  a  significant  fact,  and  one  that  supports 
the  view  so  far  taken  of  the  purpose  and  object  of  the 
certificate  required,  that  '* corporators"  are  included 
in  the  liability  prescribed,  or  attempted  to  be,  by  sec- 
tion 19.  The  corporators  are  the  associates  (§§  1,  3), 
who  are  the  getters-up  of  the  company,  and  whose 
functions  cease  with  its  organization ;  and  its  organ- 
ization is  complete  when  the  certificate  called  for  by 
section  11  is  given.  It  is  reasonable  to  hold  the  cor- 
porators until  then,  and  until  in  truth  and  in  fact  the 
capital  prescribed  in  section  5,  and  without  which  it  is 
not  lawful  for  the  company  to  do  business  (§  7),  is  paid 
in  ;  but  it  would  be  unreasonable  and  absurd  to  hold 
them  liable  after  their  functions  ceased,  and  after  they 
ceased  to  have  any  control  or  interest  in  the  company. 
In  the  same  manner  and  to  the  same  effect,  is  to  be 
noticed  the  omission  from  section  19,  of  the  stock- 
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holder.  Corporators  exist  before  stockholders,  and  do 
not  exist  with  them.  When  stockholders  come  in, 
corporators  cease  to  be.  Corporators  are  made  liable 
if  they  launch  the  company  without  complying  with 
the  law.  Trustees  are  liable,  because  business  cannot 
be  done  except  by  them  ;  and  the  statute  declares  that 
it  shall  not  be  lawful  for  any  company  organized 
under  the  act  to  transact  business,  unless  possessed  of 
capital  ^^  as  hereinbefore  (/.  e.,  in  sections  6  and  6)  men- 
tioned," and  they  should  be  liable  if  they  offend. 
"Those  entitled  to  a  participation  of  the  profits," 
are  liable.  This  does  not  include  stockholders,  but 
refers  to  those  persons  who  are  specifically  mentioned 
in  section  21  as  entitled  to  a  participation  in  the  profits. 
They  are  not  members  of  a  stock  company,  but  are 
members  of  a  mutual  company,  and  hold  a  peculiar 
relation  to  the  company,  unlike  stockholders.  In 
regard  to  them  thi^  court  says,  in  Mygatt  v.  N.  Y.  Pro- 
tection Ins.  Co.  (supra\  contributors  under  section  21 
"  are  to  all  intents  and  purposes  partners  in  the  com- 
pany. .  .  The  whole  section  exhibits  an  intent  that 
those  who  contribute  the  additional  capital  should  be 
associates  in  the  company,  and  any  other  supposition 
is  inconsistent  with  its  language  and  structure."  If 
stockholders  were  intended  to  be  included,  why  are 
they  not  named  as  such  in  the  section?  They  are 
referred  to  in  section  13,  where  the  officers  of  the  com- 
pany are  required,  among  other  things,  to  give  in 
their  annual  statement  ''a  list  of  the  stockholders  of 
a  stock  company,"  and  they  are  required,  in  certain 
cases,  to  make  up  deficiencies,  or  in  case  of  failure,  to 
return  their  certificates  (§  14),  when  the  consent  of 
stockholders  is  required  (§  16).  Stockholders  in  cer- 
tain cases  may  sue  and  be  sued,  and  by  section  20  they 
are  made  liable  as  stockholders  to  the  extent  of  any 
dividend  made  contrary  to  the  provision  of  the  act. 
It  is  a  matter  of   significance   that  they  should  be 
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dropped  from  section  19,  and  a  new  class  designated. 
The  last  clause  of  section  10  also  favors  the  constmc- 
tion.  It  says,  '^  Notes  taken  in  advance  of  premiams 
under  this  act  are  not  to  be  considered  debts  of  the 
company  in  determining  whether  a  company  is  insol- 
vent." This  has  reference  to  the  preliminary  fund 
called  for  by  section  5,  and  there  declared  **  i)art  of  the 
capital  stock." 

The  money  required  to  be  paid  in  and  the  notes  to 
be  contributed,  as  prescribed  by  section  6,  may  be  con- 
sidered  as  capital  ^^  raised  ^^  or  procured,  as  contra- 
distinguishing from  ^^  the  full  amount  specified  in  the 
charters"  (§  4),  or  "its  capital"  (§  8),  or  "the  amount 
of  capital  to  be  employed  in  its  business  "  (§  10),  or  the 
"capital  of  such  company"  (§13),  or  the  "amount 
of  capital  fixed  by  the  charter  of  the  company"  (§  13). 
All  these  expressions  appear  in  the  act,  and  either 
one  of  them  repeated  in  section  19^  would  have  ren- 
dered so  much  of  its  meaning  clear.  Neither  is  there 
used ;  on  the  contrary,  the  word  used  is  plainly  a 
word  of  qualification  or  diminution,  showing  that  some- 
thing less  than  the  whole  is  intended.  It  does  not 
say  "until  the  whole  amount  of  the  capital  of  the 
company,"  but  until  the  whole  amount  of  the  capital 
"  raised  ^^  by  the  company. 

This  seems  to  indicate  that  there  is  still  a  portion 
of  capital  not  within  the  term;  the  word  "raised" 
must  be  deemed  to  qualify  and  restrain  the  word 
"  capital."  It  is  not  easy  to  give  the  words  a  definite 
meaning,  but  it  is  obviously  something  different  from 
the  entire  capital,  so  it  is  different  from  the  amount  of 
"capital  to  be  employed  in  its  business,"  or  the 
amount  of  "capital  fixed,"  and  indicates  a  smaller 
sum.  If  we  imply  the  words  "specified  to  be"  or 
"required  to  be,"  and  insert  them,  we  have  a  coherent 
statute.  It  would  then  read :  "  until  the  whole  amount 
of  the  capital  'specified,'  or  'required'  to  be  raised 
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shall  have  been  paid  in,  and  a  certificate  thereof 
recorded,  as  hereinbefore  provided."  Now  observe, 
the  certificate  named  in  section  11  is  that  ''  an  amonnt 
eqnal  at  least  to  the  amonnt  specified  in  section  6,  if  a 
stock  company,  has  been  paid  in,  or,  if  a  mutual  com- 
pany, that  it  has  received  premiums,  "to  the  full 
amonnt  required  by  section  5,"  and  then,  turning  to 
section  6,  we  find  for  stock  companies  a  minimum  cap- 
ital stated,  and  a  declaration  that  the  notes  referred  to 
in  the  case  of  a  mutual  company,  shall  be  considered 
^'a  "part  of  the  capital  stock."  This  satisfies  the 
requisition  of  section  11,  and,  as  we  liave  above  held, 
the  certificate  of  section  11  is  the  one  referred  to  in 
section  19. 

In  the  case  of  People  v.  Reus.  Ins.  Co.,  supra^ 
HooEBooM,  J.,  in  a  case  then  before  the  general  term 
of  the  supreme  court,  referring  to  section  5,  says  the 
notes  spoken  of  in  it  constitute  the  capital  stock,  or 
part  of  it  (see  also  Thomas  v.  Achilles,  and  Mygatt  v. 
Protection  Ins.  Co. ,  supra). 

It  is  contended,  however,  by  the  respondent's  coun- 
sel, that  the  judgment  should  be  sustained  upon  either 
one  of  two  views  which  represents,  with  reference  to 
the  certificate— the  first,  that  the  certificate  required  by 
section  11  shonld  contain  a  statement  that  the  whole 
amount,  fixed  or  stated  in  the  charter  as  the  capital  of 
the  company,  had  been  paid  in ;  and  this  seems  to  have 
been  the  view  of  the  learned  judge  who  delivered  the 
opinion  of  the  supreme  court,  but  we  see  no  founda- 
tion for  such  position.  Section  10  provides  for  a  state- 
ment in  the  charter  of  the  amount  of  capital  to  be  em- 
ployed in  the  transaction  of  the  business  of  the  com- 
pany. This  charter  ib  then,  by  section  11,  to  be  placed 
before  the  comptroller,  and  an  examination  is  required 
by  him  or  his  appointees,  and  a  certificate  "that  an 
amount  equal,  at  least,  to  the  amount  specified  in  sec- 
tion 6,"  in  one  case,  or,  in  another,  that  it  has  received 
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^^  engagements  of  insurance  ...  to  the  fall  extent 
required  by  section  6,"  or,  in  another,  "to  the  full 
amount  required  by  section  6,"  with  no  reference  at  all 
to  "  the  statement  in  the  charter  as  to  the  amount  of 
capital  to  be  employed  in  the  trans  .ction  of  business." 
The  provisions  of  all  three  sections,  the  6th,  6th,  and 
10th,  were  then  in  the  minds  of  the  legislature,  when 
section  19  was  framed,  and  if  it  was  intended  that  the 
examination  or  certificate  should  relate  at  all  to  the 
amount  of  capital  fixed  by  the  charter,  it  would  have 
been  so  expressed.  It  was  not ;  but  on  the  contrary 
the  language  is,  in  this  respect  at  least,  neither  obscure 
nor  ambiguous,  but  plain  and  explicit.  It  refers  in 
words  to  the  5th  section,  and  not  to  the  10th,  and  to  the 
provision  for  capital  in  section  5,  and  not  to  the  state- 
ment of  the  amount  in  the  charter.  We  think  section 
11  does  not  require  any  examination,  further  than  to 
see  that  at  least  the  sum  named  in  section  6  has  been 
paid  in,  or  any  other  certificate  than  one  to  that  effect. 

The  other  view  presented  by  the  respondent  is,  that 
the  words  ''as  hereinbefore  provided,"  contained  in 
section  9,  should  be  so  amended  as  to  read  "  in  the 
manner  hereinbefore  provided."  This,  doubtless, 
would  create  a  difference  in  the  reading,  and  permit  a 
very  different  construction.  But  what  authority  have 
we  for  such  an  interpolation  t  So  much  of  the  section 
is  plain  and  unambiguous,  "a  certificate  thereof  re- 
corded as  hereinbefore  provided,"  importing  one  cer- 
tificate of  which  mention  has  been  before  made.  "A 
certificate  thereof  recorded  in  the  manner  hereinbefore 
provided"  would  x>ermit  another  certificate,  and  pre- 
scribe merely  the  manner  of  recording. 

The  counsel  for  the  respondent  says:  ''Thelatt^ 
view  contemplates  that  the  company  might  commence 
the  transaction  of  business  upon  a  portion  of  its  capi- 
tal, so  that  there  would  be  a  period  of  time  during 
which  the  full  capital,  as  fixed  by  the  charter,  would 
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not  be  paid  np,  bat  the  company  would  be  legitimately 
engaged  in  the  transaction  of  bnsiness,  and  thongh 
bnnglingly  expressed,  that  it  was  the  intention  to  pro- 
vide that  when,  in  coarse  of  time,  the  capital  stock 
became  fally  paid,  that  the  obligation  is  impliedly  pat 
upon  the  comptroller  of  the  State',  upon  the  request  of 
the  company,  to  make  an  examination  and  give  a  cer- 
tificate of  that  fact ;  which,  being  made  and  rendered 
in  the  mannel*  provided  by  section  11,  would  constitute 
the  termination  of  individual  liability."  And  he  says  : 
''  The  whole  19th  section  seems  to  have  had  in  contem- 
plation that  there  would  be  a  period  of  time  during 
which  the  trustees  and  stockholders  of  the  company 
conld  be  legitimately  engaged  in  the  transaction  of 
bnsiness  under  the  charter ;  but  during  which  time  the 
whole  amount  of  the  capital  would  not  have  been  paid 
up,  and  the  proper  certificates  made  and  filed."  Thd 
whole  of  this  argument,  except  so  much  as  contends 
for  a  second  certificate,  accords  with  the  view  we  have 
above  expressed,  but  is  entirely  repugnant  to  the 
grounds  stated  by  the  learned  judge  who  delivered  the 
opinion  in  the  court  below,  as  the  only  one  upon  which 
the  judgment  could  stand.  That  court  holds,  that  but 
one  certificate  is  provided  for,  viz. :  the  one  mentioned 
in  section  11,  but  the  court  say.  *'This  section" 
(the  19th)  -"in  terms  requires  it  to  show  that  the  whole 
amount  of  capital  raised,  that  is,  mentioned  or  pro- 
vided for  in  the  charter,  has  been  paid  in."  We  have 
before  adverted  to  this  construction,  and  agreeing  that 
only  one  certificate  is  required,  have  come  to  the  con- 
clusion that  it  was  not  intended  to  contain  the  state- 
ment supposed  by  the  learned  judge,  and  that  his 
construction  is  erroneous,  and  inconsistent  with  the 
language  and  obvious  intent  of  section  11. 

It  seems  from  the  printed  argument  submitted  to 
OS  by  the  respondent,  that  the  view  of  the  court  below 
is  not  now  insisted  upon. 

Vol.  VL— 18 
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The  learned  counsel  argues  that  there  shonld  be  two 
certificates,  one  under  section  11,  and  the  other  to  the 
effect  that  the  whole  capital  named  in  the  charter  has 
been  paid  in.  We  can  find  no  support  for  the 
theory  in  regard  to  a  second  certificate.  The  comp- 
troUer  has  by  the  act  a  single  duty  to  perform  ;  it  is 
indicated  by  section  11.  He  can  appoint  appraisers 
for  one  purpose  ;  it  is  also  stated  in  section  11.  His 
duty,  and  that  of  the  appraisers^,  was  i)erformed.  He 
was  not  bound,  nor  could  he  be  required  to  do  more. 

No  provision  is  made  for  a  second  examination  by 
the  comptroller,  or  for  any  examination  or  certificate 
by  him  or  ^the  appraisers  as  to  any  other  matter  or  fact 
connected  with  the  company  than  the  ones  referred 
to ;  and  while  neither  the  company,  nor  any  person 
connected  with  it,  could  require  him  to  act,  if  he 
should  voluntarily  act  and  furnish  a  certificate,  it 
would  be  of  no  importance  or  validity,  because  not 
required  by  the  statute  (Erickson  v.  Smith,  2  Abb.  CL 
App.  Dec.  64). 

The  respondent  also  says  that,  technically  speak- 
ing, the  words  "and  a  certificate  thereof  recorded,  as 
hereinbefore  provided "  refer  back  to  the  one  certifi- 
cate specified  in  the  act ;  and  the  construction  woald 
be  that  it  must  meet  the  requirements  of  section  19,  in 
order  to  constitute  to  the  stockholders  an  exempdon 
from  individual  liability.  The  difl^culty  with  this  view 
of  the  case  is,  that  it  is  not  so  written  in  the  statute. 
The  one  certificate  specified  in  the  act  (§  11)  when 
copies  have  been  properly  certified  and  filed,  is  made 
the  authority  of  the  company  "  to  commence  business 
and  issue  policies,  and  the  same  may  be  used  in  evi- 
dence for  or  against  said  corporation."  Now,  it  is  im- 
I)ortant  to  bear  in  mind,  that  every  act  required  by  the 
statute  to  be  done,  before  the  intervention  of  the  at- 
torney-general can  be  invoked,  must  be  done  before  the 
company  is  organized — ^before^  therefore,  there  is  any 
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stockholder — and  must  be  done  by  the  associates  or 
corporators.  These  persons  (§  3)  are  to  file  in  the 
office  of  the  secretary  of  state  a  declaration  signed  by 
themselves,  expressing  their  interUion  to  form  a  com- 
pany for  the  purpose  stated  in  the  act,  and  this  decla- 
ration must  comprise  a  copy  of  the  charter  proposed  to 
be  adopted  by  them  ;  and  this  charter,  so  filled,  must 
state,  among  other  things,  the  amount  of  capital  to  be 
employed  in  the  transaction  of  its  business.  They  are 
to  publish  a  notice  of  this  intention  for  six  weeks,  and 
after  this  filing  of  their  declaration,  and  this  notice, 
may  then  open  books  for  subscription  to  the  capital 
stock  of  the  company  so  intended  to  be  organized, 
"and  to  keep  the  same  open  until  the  full  amount 
specified  in  the  charter  is  subscribed."  Sections  5  and 
6  specify  the  smallest  amount  of  capital  which  the 
various  kinds  of  insurance  companies  shall  have ;  and 
then  follows  (§  7)  the  declaration,  that  it  shall  not  be 
lawful  for  any  company  organized  under  the  act  to 
transact  business  ''unless  possessed  of  capital  securi- 
ties, as  hereinbefore  mentioned ;"  not,  it  will  be  seen, 
"  until  possessed  of  the  full  amount  of  capital  specified 
in  the  charter,"  which  would  have  been  the  natural 
language  to  employ,  if  the  legislature  had  any  other 
limitation  in  view  than  the  arbitrary  sum  stated  in  sec- 
tion 6 ;  and  when,  by  section  11,  a  certificate  is  re- 
quired, it  is  of  the  possession  of  the  sura  specified  in 
sections  6  and  6,  and  not  the  sum  specified  in  the  char- 
ter, /.  e.j  the  full  amount  subscribed.  This  choice  of 
one  of  two  events,  so  unlike  in  their  effect — the  hap- 
pening of  which  is  to  be  determined  by  the  official 
certificate  of  the  State  officers — seems  to  me  very  im- 
portant in  determining  the  intent  of  the  legislature, 
and  entirely  conclusive  as  to  the  proper  construction 
of  section  11,  which  requires  the  certificate.  Again,  it 
must  be  kept  in  mind  that  the  effect  of  this  certificate 
18  not  only  prescribed,  but  it  is  declared  ''  that  the 
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same  may  be  used  in  evidence  for  or  against  said  cor* 
porations  (§  11).  Except  for  this  provision,  it  would 
be  inadmissible  in  evidence  for  any  purpose  ;  and  with 
the  provision  it  woald  be  inadmissible  in  any  action 
against  the  stockholder  for  a  liability  as  such,  and 
would  be  not  only  no  protection,  but  not  even  evi- 
dence in  the  action.* 

So  far  the  construction  given  by  us  to  section  11, 
and  the  form  and  object  of  the  certificate  thereby  re- 
quired, conforms  to  the  letter  and  intent  of  the  statute. 
Its  language  is  precise  and  unambiguous,  and  it  is  only 
necessary  to  expound  the  words  used,  in  their  natural 
and  ordinary  sense,  to  learn  the  intention  of  the  l^is- 
lature  (Smith  x.  People,  47  N.  T.  330). 

We  are,  however,  urged  by  the  learned  counsel  for 
the  respondent  to  consider  the  i>olicy  of  the  State,  as 
exhibited  in  the  organization  of  similar  companies, 
before  and  after  the  act  of  1849.  By  his  industry  we 
are  favored  with  references  to  many  statutes  enacted 
between  1825  and  1841,  and  in  connection  with  these 
examples,  our  attention  is  called  to  the  familiar  doc- 
trine reiterated  by  this  court  in  Smith  v.  People, 
supra^  to  the  eflfect  that  acts  in  pari  materia,  passed 
before  or  after,  may  be-  referred  to,  in  order  to  ascer- 
tain the  intent  of  the  legislature  in  the  use  of  particalar 
terms  ;  and  within  the  same  rule  and  reason  of  it,  con- 
temporaneous legislation,  although  not  precisely  in 
pari  maieria,  may  be  referred  to  for  the  same  purpose. 
This  rule  applies  to  cases  of  doubt  and  uncertainty, 
and  is,  therefore,  thought  by  the  respondent  applicable 
to  section  19.  We  acknowledge  to  the  force  of  the 
suggestion  and  the  correctness  of  the  rule  of  law.  Bat 
to  what  conclusion  does  its  application  bring  us,  if  we 
accept  the  assurance  of  the  learned  counsel  that  the 
various  statutes  '^each  contain  a  proviso  foranindi- 


*  See  on  this  subject,  Errickson  v.  Smith,  2  Abb,  CL  App.  Dec  Ci. 
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vidnal  liability  to  an  amount  equal  to  the  stock  held 
by  each  stockholder  ?  This  is  not  the  unlimited  lia- 
biaty  said  to  be  imposed  by  section  19,  and  by  virtue 
of  which  the  judgment  below  was  rendered.  The 
action  is  not  brought  on  such  a  basis.  No  evidence 
was  given  tending  to  show  the  amount  of  stock  held 
by  the  testator.  Whether  one  share  of  stock,  or  one 
thousand,  or  any  larger  number,  the  result  would  have 
been  the  same.  The  illustrations  do  not  seem  to  aid 
us ;  instead  of  an  unlimited  liability  they  plainly  im- 
pose a  limited  and  not  unreasonable  liability. 

They  also  provide,  as  the  counsel  assures  us,  for 
proof,  by  the  oath  of  certain  of  the  officers  of  the  com- 
pany, that  the  capital  has  been  paid  in  before  the  com- 
pany shall  commence  business.  Neither  of  these 
provisions  are  contained  in  the  act  in  question ;  and 
their  omission  is  a  fact  of  some  consequence.  But  it 
is  said  in  the  same  case  (Smith  v.  People,  supra),  that 
legislative  action  at  the  same  session  is  to  be  regarded 
as  sx)eaking  the  mind  of  the  legislature  upon  a  common 
subject.  We  find,  therefore,  among  the  laws  of  1849, 
an  act  passed  the  day  after  the  one  in  question,  incor- 
porating the  Watertown  water-works  company  {Laws 
of  1849,  c.  426),  in  which  the  stockholders  are 
made  liable  to  the  creditors  of  the  company,  to  an 
amount  equal  to  the  amount  of  stock  held  by  them  re- 
spectively, for  all  debts  and  contracts  made  by  the 
company,  until  the  whole  capital  stock  has  been  paid 
in,  and  a  certificate  thereof  made  and  verified  by  the 
president  and  a  majority  of  the  directors,  and  recorded 
in  the  clerk's  office  of  Jefferson  county.  Neither  of 
these  provisions  are  contained  in  the  act  before  us. 

It  seems  to  be  thought  that  it  is  only  by  construing 
section  19  as  imposing  a  personal  liability  that  the 
creditors  can  have  security  outside  of  the  corporation  ; 
but  that  is  not  so  ;  by  section  17  all  companies  formed 
under  this  act  are  declared  to  be  bodies  politic  and 
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corporate,  in  fact  and  in  name,  and  subject  to  all  the 
provisions  of  the  Revised  Statutes  in  relation  to  corpor- 
ations, so  far  as  the  same  are  applicable.  Among  those 
provisions  is  the  following :  "  Where  the  whole  capital 
of  a  corporation  shall  not  have  been  paid  in,  and  the 
capital  paid  shall  be  insufficient  to  satisfy  the  claims 
of  its  creditors,  each  stockholder  shall  be  bound  to 
pay,  on  each  share  held  by  him,  the  sum  necessary  to 
complete  the  amount  of  such  share,  as  fixed  by  the 
charter  of  the  company,  or  such  proportion  of  that 
sum  as  shall  be  required  to  satisfy  the  debts  of  the 
company"  (1  R.  S.  tit.  3,  pt.  1,  c.  18,  §  6,  p.  667). 
No  other  provision  is  made  by  the  act  incorporating 
the  Columbian  Fire  Insurance  Company  of  the  City  of 
New  York  {Laws  of  1836,  c.  484) ;  or  the  Indemnity 
Fire  Insurance  Company  of  the  City  of  New  York 
{Id.  c.  136) ;  or  the  Fifth  Ward  Fire  Insurance  Com- 
pany of  the  City  of  New  York  {Id.  c.  137) ;  or.  the 
Atlas  Marine  Insurance  Company  of  the  City  of  New 
York  {Id.  c.  140) ;  or  the  New  York  Gruardian  Insur- 
ance Co  {Id.  c.  144) ;  or  the  Northern  Fire  Insurance 
Company  {Id.  c.  173);  or  the  Hamilton  Fire  Insui^ 
ance  Company  {Id.  c.  179) ;  or  the  Eighth  Ward  Fire 
Insurance  Company  {Id.  c.  180) ;  or  the  Merchants' 
Marine  Insurance  Company  {Id.  c.  195) ;  or  the  Canal 
Insurance  Company  of  the  City  of  New  York  {Id.  a 
600) ;  and  so  in  the  entire  number  of  acts  of  incorpora- 
tion, some  seventeen  in  number,  referred  to  by  the 
learned  counsel  as  passed  in  1837,  and  to  and  includ- 
ing 1841.  In  only  one  of  that  period  {Laws  of  1837, 
c.  130),  the  United  States  Insurance  Company  of  the 
City  of  New  York,  do  we  find  a  special  provision  im- 
posing liability  on  stockholders  in  their  private  and 
individual  capacity  ;  and  there  only  "  to  the  extent  of 
their  shares  in  the  fund  at  the  time  of  dissolution  of 
the  corporation  and  no  further." 

In  acts  of  incorporation,  prior  to  the  revision  of  the 


ABBOTT'S    NEW   CASES.  279 

Chase  «.  Lotd. 

statates,  we  find,  as  a  general  rule,  a  provision  that  in 
respect  of  debts  of  the  corporation,  contracted  before 
the  time  fixed  by  the  act  for  its  dissolution,  the  i)er- 
sons  composing  the  <;orporation  at  the  time  of  its  dis- 
solution  shall  be  responsible,  in  their  private  and  in- 
dividual capacity,  to  the  extent  of  their  respective 
shares  in  the  funds  of  the  corporation  at  that  time,  and 
no  further.  In  acts  passed  after  the  revision  of  the 
statutes,  the  clause  of  special  liability  seems  to  have 
been  generally  omitted,  and  its  place  supplied  by  a 
reference  to  the  Revised  Statutes  relating  to  corpora- 
tions, where  is  found  the  provision  (§  5)  which  we  have 
elsewhere  cited,  and  which  establishes  the  individual 
liability  of  the  stockholder  to  the  extent  of  his  shares, 
in  case  the  whole  capital  has  not  been  paid  iii,  and  the 
capital  paid  in  is  insufficient  to  satisfy  the  claims  of  its 
creditors  (p.  660),  and  this  section,  the  revisers,  in 
their  notes  say,  "is  declaratory  of  a  principle  of  law 
which  is  deemed  important  should  be  generally 
known.''  In  Mann  v.  Pentz  (3  If.  T.  422),  construing 
an  act  incorporatipg  a  railroad  company,  and  in  which 
•there  was  no  provision  for  individual  liability  of  the 
stockholder  to  creditors,  the  court  say:  *'It  does  not 
follow,  however,  that  creditors  have  no  remedy  against 
stockholders  who  have  not  paid  up  their  subscription. 
The  capital  stock  of  a  corporation  is  a  trust  fund  for 
the  security  of  creditors ;"  and  cite  the  provision  of 
the  Revised  Statutes,  referred  to  above,  as  enacted  in 
accordance  with  this  principle. 

The  constitution  of  1846  allowed  corporations  to  be 
organized  under  general  laws,  and,  except  in  special 
cases  and  for  municipal  purposes,  declared  that  they 
should  not  be  created  by  special  act  (art.  8,  §  1).  The 
first  general  law  on  the  subject  of  insurance  corpora- 
tions passed  after  the  adoption  of  the  constitution,  was 
that  of  1849.  It  was  a  compliance  with  the  constitu- 
tion, and  its  object  was  to  prevent  the  necessity  of 
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repeated  applications  to  the  legislature,  by  those  de- 
siroas  of  engaging  in  the  bnisness  of  insarance  (Mygatt 
V.  Protection  Ins.  Co.,  21  JT.  T.  68),  and  we  lose  sight 
of  special  charters,  and  are  brought  to  consider  the 
changes  made  in  this  matter  after  the  act  of  1849,  by 
amendments  to  that  act  or  otherwise.  In  1853  (c.  463, 
laws  of  that  year)  an  act  was  passed  relating  to  life 
and  health  insurance  companies,  which  follows,  in  its 
general  outline  and  provisions,  the  act  of  1849  ;  but  the 
omissions  and  alterations  are  so  significant  as  to  make 
it  a  legislative  construction  of  the  act  of  1849,  and 
notably  the  sections  I  have  been  considering.  Its 
general  plan  for  organization  is  the  same;  but  it  is 
more  logical  in  its  arrangement,  and  directs  more  con- 
secutively the  steps  to  be  taken  for  organization  and 
the  transaction  of  business.  It  prescribes  the  number 
of  associates,  and  requires  a  declaration  and  charter  to 
be  filed  with  the  comptroller,  declaring,  among  other 
things,  "the  amount  of  capital  to  be  employed ;"  con- 
densing in  one  section  (3)  the  provisions  of  two  sections 
of  the  act  of  1849  (3  and  10).  Section  4  makes  it  the 
duty  of  the  comptroller  to  submit  the  same  to  the 
attorney-general,  and  if  approved  by  him,  record  it  in 
a  book  ;  and  return  a  certified  copy  to  the  corporation. 
Then,  by  section  6,  ''  the  corporators  may  proceed  to 
organize  the  company,  and  after  six  weeks'  public 
notice,  open  books  for  subscriptions  to  the  capital 
stock,  and  keep  them  open  until  the  amount  required 
hy  this  act  is  subscribed^  and  may  then  proceed  to  dis- 
tribute the  stock  among  the  subscribers,  and  collect  in 
the  said  capital,  and  complete  the  organization  of  the 
company."  It  should  be  noticed  that  the  books  are 
not  to  be  kept  open  until  the  amount  of  capital  stated 
in  the  charter  is  subscribed,  but  only  until  the 
"amount  required  by  the  act"  is  subscribed;  indica- 
ting, as  it  seems  to  us,  very  plainly,  an  anticipated 
difference  in  the  two  amounts. 
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Then  section  6  declares  that  no  company  shall  be 
oiiganized  with  a  less  capital  than  $100,000,  for  life 
companies,  and  for  health  companies,  not  less  than 
$50,000 ;  and  declares  that  no  life  company  shall  com- 
mence business  nntil  they  have  deposited  with  the 
comptroller  of  this  State  $100,000  in  stocks  or  other 
securities  ;  nor  any  health  company,  until  it  has  depos- 
ited $26,000,  secured  in  like  manner.  Section  7  de- 
clares that  when  the  corporators  shall  have  fully  organ- 
ized such  company,  and  the  said  company  have 
deposited  with  the  comptroller  the  requisite  amount 
of  capital,  he  shall  furnish  the  corporation  with  a  cer- 
tificate of  such  deposit,  which,  with  a  certified  copy  of 
the  papers  previously  required  under  this  act,  shall, 
when  filed  in  the  proper  clerk's  office,  be  the  authority 
to  commence  business  and  issue  policies ;  and  the 
same  may  be  used  in  evidence  for  or  against  the  cor- 
poration in  all  suits.  Section  11  declares  the  compa- 
nies formed  under  the  act  bodies  politic  and  corporate, 
in  fact  and  in  name,  and  subjects  them  to  the  provis- 
ions of  the  Revised  Statutes  in  relation  to  corporations, 
as  to  all  matters  not  provided  for  in  the  act.  It  will 
be  seen  that  this  act  is  consistent  and  complete  ;  that 
the  certificate  of  the  attorney-general  is  required  as  to 
the  sufficiency  of  the  papers,  as  in  the  act  before  us, 
and  the  certificate  of  the  comptroller  as  in  this  act, 
except  that,  under  the  act  of  1849,  he  certifies  to  an 
examination  as  to  whether  the  company  has  paid  in  the 
modicum  of  capital  stated,  and  in  that  of  1853  he  cer- 
tifies to  the  actual  deposit  with  him  of  the  amount 
named  ;  but  in  this,  no  more  than  in  the  act  of  1849, 
is  any  certificate  or  proof  of  any  kind  or  form  required 
as  to  the  actual  payment  in  of  the  capital  named  in 
the  charter ;  nor  is  there  any  provision  for  individual 
liability  on  the  part  of  the  stockholder  except  as  it  is 
incorporated  into  it  by  a  reference  to  the  provisions  of 
the  Revised  Statutes,  as  is  the  case  in  the  act  of  1849. 
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The  provisions  of  section  21  of  the  act  of  1849,  and 
its  modifications,  are  also  of  some  importance  in  this 
connection.  By  that  section,  as  it  stood  in  the  act  of 
1849,  it  was  lawful  for  a  mutual  company  to  nnite  a 
cash  capital,  and  allow  interest  upon  it,  aTid  apartici- 
paiion  in  its  prqfUs^  and  prescribe  the  liability  of  the 
owners  thereof  to  share  in  the  losses  of  the  company ; 
and  such  cash  capital  was  made  liable  as  the  capital 
stock  of  the  company,  in  the  payment  of  its  debts. 
By  the  act  of  1867  (c.  28),  this  cash  capital  was  to  be 
divided  into  shares,  its  holders  were  to  receive  divi- 
dends upon  it,  and  vote  at  all  elections  of  the  company 
upon  their  shares.  It  declares  that  "  every  subscriber 
to  the  cash  capital  aforesaid  shall  be  individually  liable, 
to  the  extent  of  his  subscription,  for  the  dues  of  the 
corporation,  until  the  shares  of  stock  subscribed  for 
by  him  shall  have  been  paid  in  cash  to  the  said  corpo- 
ration  ;' '  and  by  chapter  38  of  the  same  laws,  section 
20  of  the  act  of  1849  is  so  amended  as  to  convert  the 
liability  of  the  stockholder  for  receiving  dividends 
improperly  made  from  a  ''joint  and  several"  into  aa 
*' individual"  liability,  and  from  a  liability  *' to  the 
extent  of  the  dividend  made  by  the  company"  into  a 
liability  ' '  to  the  extent  of  a  dividend  received  by 
him  ;"  and  section  21  is  so  amended  as  to  permit  a 
mutual  company,  organized  under  the  act  of  1849,  and 
having  complied  with  the  provisions  of  sections  5  and 
11  of  the  act,  to  unite  a  cash  capital,  to  any  extent  not 
less  than  $200,000,  and  allow  interest  upon  it,  and  "a 
participation  in  its  profits."  It  then  declares  that  no 
company  shall  avail  itself  of  this  provision  until  sach 
cash  capital,  to  the  extent  of  at  least  $100,000,  shall  have 
been  actually  paid  in,  ''and  the  subscribers  to  such 
cash  capital,  whether  payable  in  full  or  by  installments, 
shall  each  be  individually  liable  for  the  debts  of  the 
company,  to  the  extent  of  his  individual  subscription, 
unless  he  has  paid  his  subscription  in  fulL"    This  is 
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made  applicable  to  all  existing  marine  mutual  insur- 
ance companies,  however  organized. 

In  1848,  the  general  law  relating  to  railroads 
was  enacted,  and  amended  largely  in  1850.  In  1848, 
the  general  law  in  relation  to  manufacturing  corpora- 
tions was  passed  Those  acts,,  as  well  as  the  one  before 
us,  were  in  compliance  with  the  constitution,  and  of 
the  same  general  scope  and  tendency.  We  find  in  the 
acts  of  1848,  and  in  the  statute  of  1850,  a  liability  on 
the  part  of  the  stockholder,  limited  and  not  general ; 
and  in  the  manufacturing  law,  conditional  and  not 
absolute.  It  was  copied  almost  literally  from  the 
Massachusetts  act  of  1827,  and  required  an  action 
against  the  corporation  within  a  year  after  the  debt 
became  due,  and  suit  against  the  stockholder  within  a 
yeir  after  he  ceased  to  be  a  member. 

We  have  made  this  extended  examination  of  differ- 
ent statutes,  in  an  effort  to  find,  if  it  existed,  the  type  of 
the  section  in  question,  or  any  similar  enactment ;  we 
can  find  none.  And  although  we  have  before  us,  in 
the  elaborate  points  of  the  contestant's  counsel,  a  refer- 
ence to  nearly  one  hundred  statutes,  all  of  which  have 
been  examined,  there  is  not  one  which  furnishes  a 
similar  provision.    We  think  none  can  be  found. 

It  is  conceded  that,  upon  the  literal  reading  of  the 
section,  the  testator  was  not  bound.  We  think  it  ap- 
parent that  its  limitation  is,  by  its  own  terms,  to  the 
requirements  of  section  11.  So  construed,  it  is  reason- 
able, it  limits  the  risk  of  its  members,  and  defines  the 
extent  of  their  hazard.  Construed  as  was  done  in  the 
court  below,  or  as  the  respondent  claims  it  should  be, 
it  becomes  unreasonable.  Compared  with  the  pro- 
visions of  any  other  statute,  it  is  unprecedented.  The 
testator,  it  is  conceded,  paid  his  subscription  fully. 
This  would  have  satisfied  the  requirements  of  most 
statutes.    Under  others  he  would  be  required  to  pay 
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an  amonnt  equal  to  his  stock.  By  none  is  he  made 
liable  to  the  extent  claimed  in  this  case. 

It  is  conceded  that  the  capital  stock  actually  paid 
in  was  over  $3,000,000,  and  that  the  company  was  duly 
organized.  It  thus  acquired  a  corporate  capacity. 
With  this  a  personal  liability  is  wholly  inconsistent^ 
and  cannot  be  imposed,  except  upon  the  clear  direc- 
tion of  the  legislature  (Myers  v.  Irvin,  2  S.  &  B.  731] 
Harger  v.  McCulloch,  2  Den.  119 ;  Van  Sandan  v. 
Moore,  1  Huss.  Oh.  458  ;  Gray  v.  Coffin,  9  Oush.  199 ; 
Spear  v.  Grant,  16  Mass.  9). 

We  cannot  find  that  direction  in  this  statute. 

It  has  seemed  proper,  in  view  of  the  novelty  of  the 
question,  and  the  earnest  and  elaborate  presentation  of 
the  various  aspects  of  it  by  the  learned  counsel  for  the 
respective  parties,  to  consider  it  at  length  j  but  the 
question  is  a  simple  one,  and  if  we  confine  ourselves  to 
the  statute,  not  difficult  of  solution.  What  certificate 
is  required,  and  what  shall  be  its  effect  ?  We  hold, 
with  the  general  term,  that  one  certificate  only  is  re- 
quired, and  that  certificate  is  the  one  specified  in  sec- 
tion 11.  But  we  hold  also,  that  the  certificate  in  the 
case  of  a  stock  company  is  sufficient,  if  it  states  that 
an  amount  of  capital  equal  to  the  amount  specified  in 
section  5  of  the  act  has  been  paid  in,  and  is  possessed 
by  it,  in  money  or  in  such  securities  as  are  required  by 
section  8.  This  certificate  was,  as  the  pleadings  admit 
and  the  evidence  shows,  duly  made  and  filed. 

The  plaintiff  therefore  failed  to  establish  his  cause 
of  action,  and  the  judgment  appealed  from  should  be 
reversed  and  a  new  trial  ordered. 

Church,  Ch.  J.,  Rapallo  and  Andrews,  J  J., 
concurred. 

Earl,  J. — [Dissenting.] — This  is  an  action  to  enforce 
the  personal  liability  of  a  stockholder  of  the  Colum- 
bian Insurance  Company,  which  was  organized  under 
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the  General  Insurance  Law,  c.  308,  of  the  Laws  of 
1849,  section  19  of  which  is  as  follows  :  ^'The  trustees 
and  corporators  of  any  company  organized  under  this 
act,  and  those  entitled  to  a  participation  of  the  profits, 
shall  be  jointly  and  severally  liable  until  the  whole 
amount  of  the  capital  raised  by  the  company  shall 
have  been  paid  in,  and  a  certificate  thereof  recorded  as 
hereinbefore  provided." 

The  insurance  company  was  organized  in  1857,  and 
continued  in  business  until  1866,  when  it  failed  and 
passed  into  the  hands  of  receivers,  who  subsequently 
wound  up  its  affairs,  \i%  assets  paying  but  a  small  por- 
tion  of  its  liabilities.  The  capital  stock  named  in  its 
charter  was  $500,000,  which  was  from  time  to  time  in- 
creased to  $3,500,000,  nearly  all  of  which  was  paid  in. 

Bufus  L.  Lord,  the  testator,  was  a  stockholder  of 
the  company  during  the  whole  time  of  its  existence, 
and  the  plaintiff  was  a  creditor  of  the  company,  under 
a  policy  issued  to  him  of  the  company,  and  it  was  to 
enforce  payment  of  the  amount  thus  due  him  that 
this  action  was  commenced. 

The  act  of  1849  was  carelessly  and  loosely  framed, 
and  it  is  difficult  to  understand  the  force  and  meaning 
of  some  of  its  provisions.  Some  of  the  language  in  it  is 
used  without  legal  or  grammatical  accuracy,  and  the 
arguments  of  learned  counsel  show  that  something 
may,  at  least,  be  plausibly  said  against  any  construc- 
tion we  may  give  it  at  this  time. 

We  must  examine  all  parts  of  the  act,  and  consid- 
ering the  objects  to  be  attained  and  the  general  policy 
of  the  law,  arrive  as  well  as  we  can  at  the  intent  of  the 
legislature. 

Section  1  provides  that  any  number  of  persons,  not 
less  than  thirteen,  may  form  an  incorporated  company 
under  the  act.  Section  3  provides  that  such  persons 
shall  file  in  the  office  of  the  secretary  of  state  a  declara- 
tion expressing  their  intention  to  form  such  company, 
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which  -shall  comprise  a  copy  of  the  charter  proposed, 
and  that  they  shall  also  publish  a  notice  of  snch  inten- 
tion. Section  4  authorizes  such  persons,  after  filing  the 
declaration  and  charter,  and  publishing  the  notice,  "to 
open  books  for  subscription  to  the  capital  stock  of  the 
company,  so  intended  to  be  organized,  and  to  keep  the 
same  open  until  the  full  amount  specified  in  the  char- 
ter is  subscribed."  The  amount  to  be  subscribed  is 
the  full  amount  of  capital  stock,  and  the  books  are 
required  to  be  kept  open  until  the  amount  is  sab- 
scribed.  Section  6  provides  that  no  stock  company 
shall  be  organized  in  the  county  of  New  York  or 
Kings,  with  a  smaller  capital  than  $150,000.  Nor  in 
any  other  county,  with  a  smaller  capital  than  $50,000, 
Section  7  provides  that  it  shall  not  be  lawful  for  any 
company  organized  under  the  act  to  transact  business, 
unless  possessed  of  capital  oi^  securities  as  hereinbefore 
mentioned. 

This  section  does  not  require  that  the  whole  amount 
of  the  capital  stock  specified  in  the  charter  shall  be 
subscribed  or  paid  in  before  the  company  can  com- 
mence business,  but  simply  that  it  shall  possess  the 
amount  of  paid  up  capital  mentioned  in  section  5. 
That  is  the  only  prior  section  which  mentions  the 
amount  of  capital  requisite  for  the  formation  of  com- 
panies under  the  act.  It  is  not  the  general  policy  of 
this  State  to  require  all  the  capital  named  in  the 
charters  of  incorpora  ted  companies  to  be  subscribed  or 
paid  in  before  business  can  be  commenced.  On  the 
contrary,  it  will  be  seen  by  an  examination  of  the 
general  laws  for  the  formation  of  corporations,  that  in 
nearly  all  of  them  business  is  authorized  to  be  com- 
menced before  the  entire  capital  has  been  paid  in. 
Section  11  provides  that  the  charter,  filed  as  before  re- 
quired, shall  be  examined  by  the  attorney-general,  and 
if  fouild  to  be  according  to  law,  that  he  shall  certify 
the  same  to  the  comptroller,  and  that  the  comptroller 
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sliall  then  cause  an  examination  to  be  made  either  by 
himself  or  by  three  disinterested  persons  specially  ap- 
pointed by  him  for  that  purpose,  who  shall  certify 
under  oath  that  an  amount  equal  at  least  to  the  amount 
specified  in  section  6  has  been  paid  in  and  is  possessed 
by  it ;  and  copies  of  such  certificate  are  required  to  be 
filed  in  the  office  of  the  secretary  of  state,  whose  duty 
it  then  is  to  furnish  the  corporation  with  a  certified 
copy  of  the  charter  and  certificates,  which  upon  being 
filed  in  the  office  of  the  clerk  of  the  county  in  which 
the  corporation  is  to  be  located,  shall  be  its  authority 
to  commence  business  and  issue  policies. 

It  is  plain  that  the  examiners  thus  to  be  appointed 
by  the  comptroller  are  not  required  to  certify  that  the 
whole  of  the  capital  named  in  the  charter  has  been 
paid  in.  If  they  were,  it  would  have  been  so  stated. 
The  section  would  then  have  required  them  to  certify 
that  the  whole  amount  of  the  capital  specified  in  the 
charter  has  been  paid  in,  instead  of  requiring  them,  in 
language  the  diflPerent  import  of  which  could  not  have 
escaped  attention,  to  certify  "  that  an  amount  equal  at 
least  to  the  amount  specified  in  sections"  has  been 
paid  in.  No  matter  what  the  amount  of  capital  speci- 
fied in  the  charter  is,  whenever  at  least  $150,000  has 
been  paid  in  the  comptroller  can  be  called  upon  to 
make  the  examination,  and  if  the  examiners  find  that 
at  least  that  sum  has  been  paid  in,  and  is  possessed  by 
the  company,  the  certificate  must  be  given,  and  the 
company  can  then  commence  business.  I  do  not  per- 
ceive how  this  construction  can  work  any  mischief. 
No  one  dealing  with  the  company  need  be  deceived  as 
to  the  amount  of  its  paid-up  capital.  The  credit  and 
financial  strength  of  a  company  depends  not  upon  the 
nominal  amount  of  its  capital,  but  upon  the  amount  of 
paid-up  capital  possessed  by  it.  The  requirements  of 
law  and  of  public  policy  are  satisfied  if  such  a  com- 
pany possesses  the  amount  of  capital  which  the  law- 
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makers  have  deemed  safe  for  the  commencement  of 
business.  And  this  was  the  construction  pat  opon 
this  section,  by  the  insurance  company  and  by  the 
comptroller.  After  $160,000  of  it6  capital  had  been 
paid  in,  it  applied  to  the  comptroller,  and  he  appointed 
the  three  examiners,  and  they  examined  the  assets  of 
the  company  and  made  a  certificate  that  ^'  the  snm  of 
one  hundred  and  fifty  thousand  dollars  in  money,  being 
part  of  the  capital  of  said  company,  has  been  paid  in, 
and  is  now  possessed"  by  the  company,  and  that 
certificate  was  filed,  and  is  the  only  one  that  was  ever 
filed. 

Notwithstanding  the  filing  of  this  certificate^  such 
a  company  can  continue  to  take  subscriptions  and  col- 
lect them,  until  the  whole  amount  of  the  capital  stock 
mentioned  in  its  charter  has  been  subscribed  and  paid 
in,  and  no  further  certificate  is  required  to  be  filed,  ex- 
cept for  a  "purpose  I  will  hereinafter  mention. 

Section  13  requires  the  officers  of  such  a  company 
annually  to  prepare  and  deposit,  in  the  office  of  the 
comptroller  and  in  the  office  of  the  clerk  of  the  county 
in  which  the  company  is  located,  and  in  every  other 
county  in  which  the  company  shall  have  an  agency, 
and  to  publish  in  at  least  one  newspaper,  published  in 
such  county,  a  statement  showing  its  business  during 
the  past  year,  and  its  financial  condition,  and  also 
showing  the  securities  representing  the  capital  stock 
and  their  condition,  and  a  list  of  the  stockholders, 
together  with  the  amount  of  their  respective  shares ; 
and  then  it  is  provided  that  if  upon  examination  of 
such  statement,  it  shall  appear  to  the  comptroller  that 
^'  the  losses  and  expenses  of  any  stock  company  during 
the  year  have  exceeded  the  premiums,  and  in  conse- 
quence thereof,  the  capital  of  such  company  has  be- 
come deficient,  or  from  any  other  cause  has  become 
impaired  to  the  extent  of  twenty-five  per  cent.,  it  shall 
be  the  duty  of  the  said  comptroller  to  direct  the  officers 
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of  any  such  company,  within  sixty  days,  to  proceed  to 
wind  up  its  business,  unless  within  that  time  the  stock- 
holders thereof  shall  pay  in  the  amount  of  such  de- 
ficiency." 

But  for  the  next  clause,  the  meaning  of  this  section 
would  be  quite  clear.  It  is  only  when  the  capital  has 
become  impaired  to  the  extent  of  twenty-five  per  cent., 
by  the  excess  of  losses  and  expenses  over  premiums 
received  or  from  some  other  cause,  that  the  comptroller 
can  require  the  impairment  to  be  made  up.  What  is 
here  meant  is  the  cash  capital,  not  the  nominal  cap- 
ital. The  nominal  capital  could  not  become  impaired. 
That  would  remain  the  same;  the  statement  would 
show  the  amount  of  the  cash  capital  and  its  impair- 
ment^ if  any,  and  that  could  be  required  to  be  made 
up.  The  comptroller  is  not  authorized  to  make  his 
requisition  simply  because  the  amount  of  capital  paid 
in  is  less  than  the  amount  specified  in  the  charter. 

But  the  next  clause  is  somewhat  uncertain,  and 
reads  thus :  "  Any  company  receiving  such  requisition 
from  the  comptroller,  shall  forthwith  call  upon  its 
stockholders  for  such  amounts  as  will  make  its  capital 
equal  to  the  amount  fixed  by  the  charter."  It  cannot 
be  inferred ,  from  this  clause  that  the  legislature  in- 
tended that  the  entire  capital  specified  in  the  charter 
must  be  paid  in  before  a  company  can  commence  busi- 
ness. As  shown  above,  when  so  much  as  $160,000  of 
its  capital  has  been  paid  in,  and  the  requisite  certifi- 
cates have  been  filed,  a  company  can  commence  busi- 
ness, and  then,  so  long  as  its  cash  capital  has  not 
become  impaired  to  the  extent  named,  it  may  continue 
business,  and  the  comptroller  cannot  interfere  with  it. 
But  reading  the  last  clause  literally,  when  its  capital 
has  become  thus  impaired,  and  the  comptroller  makes 
his  requisition  to  repair  it,  then  the  stockholders  of 
the  company  must  make  up  the  capital  to  the  amount 
specified  in  the  charter.  But  this  literal  reading  should 
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not  be  adopted.  It  leads  to  a  constraction  not  in  har- 
mony with  other  provisioDs  in  the  act.  I  think  this 
clanse,  in  its  operation,  mnst  be  confined  to  a  case 
where  the  entire  capital  had  been  paid  Id,  and  had 
become  impaired.  It  was  clearly  the  intention  to  re- 
qnire  only  that  the  impairment  of  the  cash  capital 
should  be  paid  up.  The  law  having  required  that  a 
safe  amount  of  cash  capital  should  be  paid  in  and 
kept  whole,  did  not  concern  itself,  and  had  no  reason 
to  concern  itself,  about  the  nominal  capital. 

We  are  now  prepared  to  take  up  section  19,  upon 
the  construction  of  which  the  rights  of  these  parties 
depend.  It  is  contended,  on  the  part  of  the  defend- 
ants, that  the  liability  there  imposed  was  for  debts 
contracted  in  some  way  before  the  complete  organiza- 
tion of  the  company,  and  before  it  could  transact  any 
corporate  business.  Such  a  provision  would  be  qnite 
extraordinary.  It  is  not  to  be  found  in  any  special 
charter,  so  far  as  I  can  discover,  nor  in  any  of  the  gen- 
eral laws  for  the  organization  of  corporations.  If  this 
be  the  true  construction,  I  doubt  not  that  it  is  the  first 
time  that  the  legislature  has  attempted  to  create  a  joint 
and  several  liability  for  expenses  incurred  by  a  pro- 
posed company,  before  its  organization.  Such  ex- 
penses are  generally  small,  and  are  usually  incurred 
by  or  upon  the  credit  of  the  promoters.  The  persons 
engaged  in  the  joint  enterprise  are  jointly  liable,  and 
this  common  law  liability  affords  all  the  protection  to 
creditors  thafr  could  be  desired. 

The  word  trustees,  as  used  here,  means  directors, 
and  the  word  corporators  means  members  of  the  cot- 
poration.  These  two  words  commonly  have  such 
meaning  when  used  in  relation  to  corporations.  The 
word  trustees  is  used  in  the  sense  of  directors  in  other 
parts  of  this  act,  and  while  the  word  xjorporators  may 
have  a  different  meaning  in  some  of  the  sections,  that 
circumstance  can  have  but  little  weight,  as  language  is 
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used  in  the  act  with  little  care  or  precision.  Persons 
"entitled  to  a  participation  of  the  profits"  are  made 
liable,  and  who  are  they?  There  can  be  no  profits 
nntil  the  company  is  formed ;  and  this  language  was 
doubtless  intended  to  impose  a  liability  upon  persons 
not  nominally  stockholders,  and  yet  in  some  way  en- 
titled, as  the  real  parties  in  interest,  to  the  dividends 
upon  stock.  We  may  suppose  that  the  intention  was 
to  reach  a  class  of  persons  who  might  hold  stock  in  the 
name  of  others  for  the  purpose  of  escaping  the  personal 
liability.  Hence  this  clause  could  have  but  little  mean- 
ing or  purix)se,  unless  it  was  to  operate  upon  the  per- 
sons named  after  the  corporation  was  formed,  and  had 
oommenced  business.  It  could  only  then  commence 
to  create  liabilities,  and  creditors  would  then,  for  the 
first  time,  need  the  benefit  of  such  a  provision. 

And  this  construction  is  in  harmony  with  the  policy 
of  this  State,  in  the  constitution  of  which  it  is  pro- 
vided that  "dues  from  corporations  shall  be  secured 
by  such  individual  liability  of  the  corporators  and 
other  means  as  may  be  prescribed  by  law  "  (art.  A.  8, 
§  2).  And  the  same  kind  of  personal  liability,  though 
usually  not  so  extensive,  is  found  in  all  the  general 
laws  for  the  promotion  of  corporations,  passed  since 
1846.  It  will  be  seen  that  the  word  corporators  is  used 
in  the  same  sense  in  the  constitution  as  in  this  sec- 
tion. 

The  last  clause  of  section  13  reads  as  follows :  "  Any 
transfer  of  the  stock  of  any  stock  (company)  organized 
under  this  act,  shall  not  release  the  party  making  the 
transfer,  from  his  liability  for  losses  which  may  have 
occurred  previous  to  the  transfer."  And  this  shows 
also  that  the  personal  liability  imposed  by  the  act  is 
one  arising  after  organization. 

It  is  said  in  the  section  that  this  personal  liability 
shall  continue  "  until  the  whole  amount  of  the  capital 
raised  by  the  company  shall  have  been  paid  in,  and  a 
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certificate  thereof  recorded  as  hereinbefore  provided." 
Whiat  is  meant  by  the  word  "raised"?  It  is  not 
entirely  clear,  bnt  I  think  the  whole  amount  "  to  be 
raised"  was  meant.  In  common  language  a  corpora- 
tion may  be  said  to  have  raised  the  whole  amount  of 
its  capital,  when  it  has  procured  subscriptions  for  the 
whole  thereof ;  and  when  such  subscriptions  have  been 
paid,  then  the  whole  amount  has  been  raised  and  paid 
in.  What  certificate  is  meant  by  the  last  clause  of  the 
section?  Clearly  the  certificate  mentioned  in  section 
11.  No  other  certificate  is  before  mentioned.  Upon 
this  the  defendants  base  an  argument  that  the  personal 
liability  was  not  to  continue  after  organization,  as  that 
certificate  was  to  be  made  and  filed  before  organiza- 
tion. But  I  cannot  yield  to  the  force  of  thisaiga- 
ment.  A  company  may  have  its  entire  nominal  capital 
subscribed  and  paid  in,  and  then  the  certificate  will 
show  that  fact,  and  there  will  be  no  personal  liability 
after  organization. 

If  tlie  directors  and  stockholders  wish  to  escape 
continued  personal  liability,  they  must  take  that 
course  and  procure  and  file  such  a  certificate.  But  as 
I  have  shown  above,  the  company  can  be  organized 
and  commence  business  before  the  entire  amount  of 
capital  has  been  paid  in,  and  if  that  course  is  taken, 
then  the  personal  liability  attaches  and  continues.  Bat 
it  is  said  that  there  is  no  provision  for  a  further  certi- 
ficate and  that  if  this  construction  be  given  the  perso- 
nal liability  could  never  end.  But  suppose  this  be  so, 
the  parties  interested  have  placed  themselves  in  this 
dilemma.  They  chose  to  organize  and  commence  busi- 
ness before  the  whole  amount  of  their  capital  was  ^d 
in,  and  they  must  take  the  consequences  which  the 
statute  imposes.  But  there  can  be  a  further  certifi- 
cate. 

The  comptroller  can  be  required  to  make  a  further 
examination,  and  give  a  further  certificatOi  which  may 
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be  made  and  filed  as  reqaired  in  section  11,  and  then 
the  personal  liability  will  end. 

This  liability  is  not  in  the  nature  of  a  penalty  for 
not  filing  the  certificate.  The  statute  simi^Iy  takes  away 
from  the  corporators  the  protection  which  the  incor- 
poration would  otherwise  give  them,  and  makes  them 
liable  as  i>artners  except  that  the  liability  is  several  as 
well  as  joint  (Corning  v.  McCuUough,  Comsi.  47 ; 
Harger  v.  McCullough,  2  Den.  119 ;  Story  v.  Furman, 
25  N.  T.  214). 

This  action  was  not  therefore  well  defended,  and 
the  judgment  must  be  aflirmed. 

FoLOEB  and  Miller,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


ATTORNEY-GENERAL  v.  THE  NORTH  AMERICA 
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If.   T.  Supreme   Courtj   Third  Department^    Third 
District ;  Ulster  Special  Term^  October ^  1878. 

AgaiUy  N.  Y.  Court  of  Appeals^  May^  1879. 

DiBSOLunoK  OF  Life   Insuraitcb   Ck>MFAmB8. — ^Injunction. — Rb- 
cziYER. — ^Withdrawal  of  Consent  to  Bring  Suit. — 
Parties  Intervening  by  Lbaye  of  Court. — 
Code  Civ.  Pro.,  §  1294. 

In  a  special  proceeding  pending  before  the  supreme  court  for  the 
purpose  of  winding  up  the  affairs  and  distributing  the  effects  of  a 
dissolved  corporation,  the  court  has  power  to  enjoin  an  action  by  a 
creditor  against  the  receiver. 

If  such  an  action  will  necessarily  hamper  the  court  and  receiver  in 
the  performance  of  their  duties,  and  greatly  increase  the  costs  and 
expenses  of  the  trust,  it  will  be  enjoined. 

When  a  proceeding  is  pending  for  the  dissolution  of  a  corporation, 
under  L,  1858,  c.  468,  the  remedy  of  every  creditor  is  in  that  pro- 
ceeding only,  and  in  the  district  in  which  the  same  is  pending. 
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Leave  to  sue  a  receiver,  improvidently  granted  in  the  supreme  comt, 
may  be  withdrawn  by  the  court,  though  sitting  in  another  district 


In  a  proceeding  by  the  attorney-general  against  an  insurance  company 
to  close  up  its  business,  on  account  of  its  assets  being  insufficient 
to  reinsure  its  outstanding  risks,  the  court  may  permit  parties 
in  interest  to  appear  and  be  made  parties.* 

The  proceeding  for  the  appointment  of  a  receiver  under  2  L.  1869, 
p.  2273,  c.  902,  is  summary  and  speciaL 

An  order  by  the  court  peimitting  interested  persons  to  appear  and 
become  parties  to  such  a  proceeding,  includes  the  right  to  appeal 
from  orders  made  affecting  their  interests. 

8uch  persons, — HeU  to  have  been  made  parties  in  this  case,  by  the  ser- 
vice of  the  notice  of  application  for  confirmation  of  the  actuary's 
report,  and  their  appearance  in  pursuance  thereof,  on  the  hearing 
at  the  special  term;  and  to  be  '* parties  aggrieved"  within  the 
meaning  of  section  t294  of  the  Code  of  Civil  Procedure. 

Dissolution  of  life  insarance  company. 

The  North  America  life  Insurance  Comi)any  was 
organized  under  chapter  463  of  the  Laws  of  1853,  and 
it  also  transacted  business  as  a  registered  policy  com- 
pany under  chapter  902  of  the  Laws  of  1869. 

At  a  special  term  of  the  supreme  court,  held  in  the 
city  of  Schenectady,  by  Mr.  Justice  LAi!n)0N,  on 
March  8,  1877,  on  the  motion  of  the  attorney-general 
of  the  State,  after  due  notice  to  the  comx)any,  such 
corporation  was  restrained  from  the  further  prosecation 
of  its  business,  and  Henry  R.  Pierson  appointed  the 
receiver  thereof. 

After  this  appointment,  the  receiver,  with  the 
approval  of  the  superintendent  of  the  insurance  depart- 
ment, appointed  an  actuary,  who,  in  conformity  with 
the  requirements  of  section  8  of  said  chapter  902  of 
the  Laws  of  1869,  made  a  careful  investigation  into  the 
affairs  of  said  company,  and  reported,  after  such  inves- 
tigation, that  the  assets  of  the  said  corporation  were 
not  sufficient  to  meet  its  liabilitiea  and  the  costs  of  the 

*  See  note  on  Intervening,  at  the  end  of  this  case. 
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receivership.     Such  report  was  presented  to  the  court, 
and  its  conclusions  aflSrmed  by  order,  duly  entered. 

On  January  16,  1878,  upon  an  order  to  show  cause, 
duly  served,  and  upon  the  application  of  the  attorney- 
general,  the  court,  at  special  term  held  by  Mr.  Justice 
Landon,  in  the  city  of  Schenectady,  granted  a  second 
order  under  section  17  of  chapter  463  of  the  Laws  of 
1853,  dissolving  the  corporation,  and  again  appoint- 
ing Mr.  Pierson  its  receiver. 

I.  October^  1878.    Motion  for  stay. 

On  July  16,  1878,  the  court,  at  a  special  term  held 
in  the  city  of  Schenectady  by  Mr.  Justice  Landon, 
made  an  order  appointing  Albert  Parsons,  Esq.,  coun- 
selor-at-law  of  the  city  of  New  York,  a  referee  to 
ascertain  the  claims  against  such  company.  The  order 
contained  full  directions  to  such  referee  to  give  notice 
by  publication  for  all  creditors  to  present  and  establish 
their  claims  and  to  make  full  report  to  the  court.  The 
object  of  this  order  was  to  ascertain  what  were  valid 
debts  aud  obligations  against  the  corporation,  with  a 
view  to  the  distribution  of  its  assets  among  them,  as 
the  court  is  empowered  and  required  to  do  by  both  the 
acts  aforesaid. 

Subsequently  to  such  last-mentioned  order,  and  on 
or  about  July  20,  1878,  one  Benjamin  Ries,  a  policy- 
holder, in  behalf  of  himself  and  all  other  creditors  of  the 
said  The  North  America  Life  Insurance  Company,  who 
should  come  in  and  contribute  to  the  expenses  thereof, 
brought  a  suit  against  the  said  corporation  and  the  said 
Henry  R.  Pierson,  its  receiver,  for  the  purpose  of 
ascertaining  and  declaring  the  debts  and  obligations  of 
the  corporation,  and  for  the  distribution  of  its  assets ; 
or,  in  other  words,  a  policy-holder  of  the  late  corpora- 
tion brought  an  action  in  this  court  against  the  court's 
own  receiver  to  do  the  very  thing  which  the  court, 
without  such  suit  and  without  its  aid,  was  fully  compe- 
tent to  do,  and  was  actually  and  in  due  form  proceed- 
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ing  to  do.    That  action  this  motion  seeks  to  enjoin 
and  restrain. 

-B.  W.  Peckham^  for  the  receiver  and  motion. 

Addison  Brown  {StarUey^  Brown  &  (Jlark^  attor- 
neys), for  Benjamin  Ries,  opposed. — ^No  i)er8on  can  be 
enjoined  in  a  cause  to  which  he  is  not  a  party  (1  Barb. 
Ch.  631 ;  19  How.  Pr.  64 ;  Van  Sanf.  Eq.  PL  119 ; 
4  Paige,  439  ;  10  Ahh.  Pr.  472 ;  6  Bosw.  703 ;  16  Ves. 
338).  The  motion  should  be  made  in  the  action  sought 
to  be  enjoined  (1  Barh.  Ch.  619 ;  1  Hoff.  Ch.  Pr.  89  v 
2  Paige,  66 ;  11  How.  Pr.  366 ;  9  Ahh.  Pr.  N.  8.  37 ; 
54  N.  Y.  463).  An  injunction  granted  on  this  motion 
would  be  of  no  binding  force,  Bies  not  being  a  party 
(Fellows  V.  Fellows,  4  Johns.  Ch.  25 ;  Iveson  v.  B^iris, 
7  Ves.  257;  1  Barb.  Ch.  Pr.  633;  13  Wend.  642; 
Clarke,  34 ;  32  How.  Pr.  51 ;  19  Barb.  356 ;  9  How. 
Pr.  425):  The  only  exception  to  this  rule  is  the  case 
of  a  servant  or  agent  of  a  defendant  (1  Ihier,  483,  4 ; 
2  B.  S.  *534).  The  court  has  no  authority  in  either  of 
these  two  special  proceedings  to  issue  an  injunction  on 
Ries'  suit  on  motion  {Code  Civ.  Pro.  §  602  ;  Batterson 
V.  Finn,  32  How.  Pr.  503 ;  B.  S.  §  56,  tit.  4,  c.  8,  Part 
III).  Legal  proceedings  are  not  allowed  by  a  court  of 
equity  to  be  conducted  by  a  receiver  except  upon 
neglect  by  the  proper  parties  (Edwards*  Beceiver,  158; 
Parker  v.  Dunn,  8  Beav.  497 ;  Ireland  9.  Eade,  7  Id.  56). 
As  to  the  mode  whereby  creditors  shall  be  heard,  there 
is  no  difference  in  principle,  whether  it  be  by  order  in 
this  special  proceeding,  or  by  action  brought  on  leave. 
In  this  case,  it  should  be  by  action,  because  less  embar* 
rassed  with  doubts  than  the  other  mode  {L.  1863, 
c.  463,  §§  11,  17 ;  2  B.  S.  *464,  §  42 ;  Mann  t).  Pentz,  3 
iT.  Y.  415  ;  59  Id.  163 ;  Matter  of  Continental  Ins.  Co., 
4  N.  Y.  Weekly  Dig.  263 ;  Attorney-General  v.  life 
and  Fire  Co.,  4  Paige,  224  ;  Be  Security  Life  Ins.  Co., 
11  Hun,  96 ;   Harmony  Fire  Ins.  Co.,  45  IT.  Y.  310 ; 
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Pranklyn  v.  Spragae,  10  Id.  589;  Berkshire  v.  Joil- 
liard,  13  Bun,  506). 

Westbrook,  J. — [After  stating  the  facts.] — ^The 
first  qnestion  which  this  motion  presents  is,  Has  this 
court,  in  the  8X)ecial  proceedings  pending  before  it  for 
the  purpose  of  distributing  the  effects  of  a  dissolved 
corporation,  power  to  enjoin  the  action  ?  It  will  be 
observed  that  the  suit  is  against  the  court's  own  officer, 
and  the  necessary  and  inevitable  effect  thereof  is  more 
or  less  to  interfere  with  the  action  of  the  receiver.  If 
a  person  molested  a  receiver  in  any  way  other  than  by 
action,  would  it  be  seriously  argued  that  the  court 
could  not  restrain  him  ?  If  the  answer  to  the  ques- 
tion is  favorable  to  the  power  of  the  court  to  interfere, 
then  why  may  it  not  do  so  now  ?  It  is  an  individual 
who  is  hampering  and  annoying  the  receiver  in  his 
trust,  and  the  mode  of  annoyance  does  not  alter  the 
power  of  the  court.  The  court  for  its  own  dignity  will 
arrest  and  punish  an  interference  with  its  receiver,  and 
the  mode  and  manner  which  the  party  has  taken  to 
interfere  cannot  take  away  the  jurisdiction  of  the 
court.  The  plaintiff  in  the  action  has  seen  fit  to  inter- 
fere with  a  receiver  duly  appointed,  by  bringing  an 
action  in  a  locality  and  district  distant  from  that  in 
which  such  receiver  was  appointed,  and  having  paid  no 
attention  himself  to  the  rights  or  convenience  of  the 
receiver,  he  is  in  no  situation  to  ask  that  protection 
should  be  sought  in  the  district  which  he  has  chosen. 
This  is  not  a  case  where  an  action  is  pending  in  one 
district  and  a  suit  is  brought  in  another  to  restrain  it, 
though  even  then  the  court  could  interfere  in  the  latter 
district  (Erie  Railway  Co.  v.  Ramsey,  45  i\r.  Y.  637)  ; 
it  is  rather  analogous  to  the  case  of  one  pending  in  one 
district,  and  on  a  second  suit  being  brought  in  another 
for  the  same  purpose,  the  party  who  is  thus  sued 
moves  in  the  first  action  to  stay  the  second.    The  juris- 
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diction  of  the  court  in  such  a  case  is  too  undoubted  to 
be  questioned.  The  fact  that  a  proceeding  first  insti- 
tuted is  not  an  action,  eo  nomine^  makes  no  difference. 
It  was  something,  whether  it  be  called  an  action  or 
special  proceeding,  which  gave  this  court  full  power 
over  the  corporation  and  its  assets,  for  the  purpose  of 
distribution  in  and  by  that  proceeding  ;  and  as  a  grant 
of  power  to  do  an  act  is  also  a  grant  of  power  to  do 
every  other  act  and  thing  necessary  to  be  done  in  the 
progress  of  its  accomplishment,  it  necessarily  follows, 
as  the  court  has  power  in  this  proceeding  to  distribute 
the  assets  of  the  dissolved  corporation,  it  will  enjoin 
and  restrain  any  individual  who  seeks  by  a  new  and 
unnecessary  action  to  deprive  it  of  this  power.  The 
suit  brought  by  Ries  is  in  this  (the  supreme)  court, 
and  it  would  be  a  little  singular  if  the  court  itself, 
which  alone  is  interfered  with,  must  speak  in  behalf  of 
its  own  dignity  and  its  own  protection  in  the  spot  and 
locality  which  he  has  chosen  and  which  he  dictates, 
as  the  only  one  for  it  to  assert  its  rights  and  its  pre- 
rogatives. 

Of  the  power,  then,  to  enjoin  this  action,  there  can 
be  no  doubt ;  and  we  next  inquire  why  should  not 
the  power  be  exercised  ?  Of  what  possible  use  is  the 
action?  The  statutes  under  which  Mr.  Pierson  was 
appointed  receiver  are  ample  to  protect  all  parties  in- 
terested. Under  them  this  court  must  and  is  pro- 
ceeding to  distribute.  All  its  powers  are  in  full  and 
complete  exercise,  and  whilst  the  legal  machinery  of 
the  court  requires  no  aid,  a  suit  is  brought  for  the 
ostensible  purpose  of  giving  assistance,  when  none  is 
sought  or  required.  It  is  brought,  too,  in  the  same 
court,  which  has  already  complete  jurisdiction,  and  to 
which  the  suit  can  add  nothing  or  from  it  subtract 
nothing.  But  the  action  is  more  objectionable,  even, 
than  we  have  stated.  The  supreme  court  is  holding 
the  property,  through  Mr.  Pierson,  its  own  receiver, 
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for  the  purpose,  when  it  shall  by  its  reference  already 
ordered,  ascertain  who  the  creditors  are,  of  direct- 
ing **a  distribution  of  its  effects"  {L.  1853,  c.  463, 
§  17 ;  L.  1869,  c.  902,  §  8),  and  an  action  haa  been 
brought  in  the  same  court  against  itself  (for  one  against 
its  receiver,  who  is  acting  under  its  orders,  is  one 
against  the  court),  to  quicken  its  action  and  to  guide 
its  judgment.  The  statement  of  the  proposition  is 
enough,  without  argument.  No  fraud,  no  collusion, 
wrong  or  negligence  is  imputed  to  the  receiver,  and  if 
they  were,  the  court  can  act  on  motive ;  but  the  simple 
and  only  aim  of  the  action  is  declared  to  be  to  facili- 
tate the  receiver  and  court  in  the  execution  of  their 
trust.  I  have  been  unable  to  see  that  either  requires 
that  aid,  and  as  that  action  will  necessarily  hamper 
the  court  and  receiver,  and  greatly  increase  the  costs 
and  expenses  of  the  trust,  the  action  must  be  enjoined. 
There  is  another  objection,  also,  to  the  maintenance 
of  this  action,  which  has  not  been  stated.  The  act  of 
1853,  under  which  Mr.  Pierson  was  appointed  receiver, 
by  section  11,  makes  all  companies  formed  under  it 
subject  to  all  the  provisions  of  the  Revised  Statutes  in 
relation  to  corporations,  "  so  far  as  the  same  are  appli- 
cable, except  in  regard  to  annual  statements,  and  other 
matters  herein  otherwise  specially  provided  for." 
This  court,  in  Attorney-General  v.  Continental  Life 
Insurance  Company  (63  JSbw.  Pr.  16),  held,  that  a  pro- 
ceeding to  wind  up  and  dissolve  a  corporation,  and  dis- 
tribute its  effects,  was  specially  provided  for  by  the 
act,  and  that  consequently  no  action  could  be  main- 
tained by  a  creditor  or  a  stockholder  under  the  Revised 
Statutes  for  a  similar  object.  This  decision,  though 
made  at  special  term,  was  acquiesced  in  by  the  parties 
affected  by  it,  and  has  generally  been  regarded  as 
sound  by  the  profession.  What  a  creditor  or  a  stock- 
holder could  not  do  before  the  attorney-general  and 
the  court  have  acted  under  the  statute  of  1853,  it  surely 
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ought  not  to  be  allowed  to  do  after  snch  action ;  and 
precisely  this  the  sait  brought  aims  to  do,  to  wit,  to 
distribute  the  effects  of  the  corporation,  whilst  the 
court  is  acting  under  the  act  aforesaid.  Under  the 
Revised  Statutes,  when  an  action  had  been  brought  to 
dissolve,  and  distribute  the  assets  of  an  insolvent  cor- 
poration, the  remedy  of  every  creditor  was  in  that  suit 
and  proceeding  only,  and  in  the  district  in  which  the 
same  was  pending  (Rinn  v.  As  tor  Fire  Insurance  Co^ 
69  If,  T,  143).  Though  the  mode  of  procedure  against 
the  corporation  may  be  changed,  all  other  provisions, 
^^  so  far  as  the  same  are  applicable,"  remain  unaltered 
and  unaffected.  The  same  provisions  of  the  statutes 
and  the  same  rules  of  equity  which  induced  the  court 
of  appeals  to  hold  as  it  did,  in  the  case  just  cited, 
apply  to  the  one  before  us.  The  plaintiff,  in  the  suit 
brought,  and  all  other  creditors,  must  seek  their  reme- 
dies in  this  proceeding  and  in  the  district  in  which  it 
is  pending.  The  law  requires  this,  as  well  as  the 
danger  of  a  conflict  of  jurisdiction  and  needless  addi- 
tional expense  and  costs,  and  for  this  reason,  also,  the 
motion  must  be  granted. 

The  order  allowing  the  suit  to  be  brought  was  im- 
prudently granted,  and  one  withdrawing  the  consent 
to  bring  it  must  be  entered.  It  was  the  consent  of  this 
same  court  which  was  obtained,  and  it  can  properly 
be  withdrawn  by  the  same  tribunal  which  granted  it, 
though  sitting  now  in  another  district  (McArdle  t. 
Barney,  50  How.  Pr.  97). 

There  was  no  appeal. 


n.  May^  1879.    Appeal  by  intervenors. 

After  the  receiver's  appointment,  and  on  April 
24,  1877,  one  Violetta  A.  Bedell,  a  policy-holder,  peti- 
tioned the  court  to  be  permitted  to  intervene  and 
appear  by  counsel  in  this  proceeding  for  the  protection 
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of  her  interest,  and  the  following  order,  omitting  the 
formal  parts,  was  granted : 

"  Ordered,  that  the  firm  of  Barnes  &  Hanover  be 
allowed  to  appear,  either  generally  or  specially,  as  at- 
torneys for  the  i)etitioner,  Violetta  A.  Bedell,  and  any 
persons  similarly  situated,  who  have  or  may  choose  to 
retain  them ;  and  that  notices  of  all  motions  and  all 
proceedings  in  court  herein,  on  the  part  of  the  attorney- 
general,  and  on  the  part  of  Henry  R.  Pierson,  receiver 
herein,  be  served  upon  the  said  firm  of  Barnes  &  Han- 
over, Staats  Zeitnng  Building,  New  York,  with  liberty 
to  said  firm  to  appear  in  said  motions  and  proceedings 
in  court  in  behalf  of  the  said  Violetta  A.  Bedell,  and 
such  other  x>erson  or  persons  as  aforesaid,  as  they  may 
be  advised." 

The  actuary  appointed  by  the  receiver  in  compli- 
ance with  the  requirements  of  Laws  of  1869,  chapter 
902,  section  8,  made  his  report  to  the  court  and  receiver, 
and  a  copy  of  such  report  was  served  upon  Barnes  & 
Hanover,  with  a  notice  that  it  would  be  presented  to 
the  court  at  a  special  term  on  November  17,  1877,  and 
an  application  made  for  instructions  and  directions 
upon  the  subjects  embraced  therein. 

At  the  time  of  the  hearing  of  the  motion,  Messrs. 
Barnes  and  Hanover,  as  attorneys  for  various  policy- 
holders, filed  objections  to  the  confirmation  of  the 
report,  but  the  court,  holding  that  it  showed  that  the 
assets  of  the  company  were  not  sufficient  to  pay  its  lia- 
bilities, confirmed  it. 

Messrs.  Barnes  &  Hanover  then  served  a  notice  of 
appeal,  stating  ''that  George  Wolford  and  sundry 
other  x>olicy-holders  in  the  defendant,  The  North 
America  Life  Insurance  Company,  hereby  api)eal  to 
the  general  term,"  &c.  This  notice  was  signed  ''  Barnes 
4  Hanover,  Attorneys  for''  quite  a  number  of  policy- 
holders, not,  however,  including  Violetta  A.  Bedell. 

Upon  the  hearing  of  the  aforesaid  appeal,  the  coun- 
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sel  for  the  receiver  raised  the  objection  that  the  appel- 
lants were  not  parties  to  the  proceeding,  nor  entitled 
to  become  snch  by  substitution  or  otherwise,  and  the 
court,  having  sustained  the  objection,  dismissed  the 
appeal. 

Prom  the  order  entered  thereupon,  the  attorney  for 
the  intervening  i)olicy-holders  appealed  to  the  court  of 
appeals.  ^ 

William  Barries  {Barnes  &  Hanover^  attorneys), 
for  divers  policy-holders,  appellants. 

Augustus  ScTioonmdker^  Jr.^  attorney-general. 

-B.  W.  Peckham^  for  the  receiver,  cited,  in  support 
of  general  term  decision  (Tracy  v.  First  Nat.  Bank  of 
Selma,  87  N.  Y.  523  ;  People  ex  rel.  &c.  v.  Lynch,  64 
Id.  681 ;  Code  of  Pro.  §  325 ;  Code  of  Civ.  Pro.  §§  1294, 
1296 ;  Martin  v.  Kanouse,  2  Abb.  Pr.  390 ;  Matter  of 
Bristol,  Id.  397 ;  E.  B.  v.  E.  C.  B.,  28  Barb.  299 ;  L. 
1869,  c.  902,  §§  7,  8 ;  People  ex  rel.  v.  Security  Life 
Ins.  Co.,  71  If.  T.  222). 

Andrews,  J. — By  the  order  of  the  special  term  of 
April  24,  1877,  liberty  was  given  to  Barnes  &  Hanover 
to  appear  in  behalf  of  Violetta  A.  Bedell,  a  policy- 
holder in  the  North  America  Life  Insurance  Company, 
and  any  persons  similarly  situated,  in  all  motions  and 
proceedings  herein,  and  the  order  provided  that  notices 
of  all  motions  and  proceedings  in  court  on  the  part  of 
the  attorney-general,  or  of  the  receiver  of  the  corpora- 
tion, be  made  upon  said  firm.  Prior  to  the  making  of 
this  order,  and  on  March  8,  1877,  a  receiver  of  the 
company  had  been  appointed  upon  the  application  of 
the  attorney-general,  pursuant  to  the  provisions  of 
Laws  of  1869,  chapter  902,  and  the  company  enjoined 
from  the  further  prosecution  of  its  business.  There 
was  no  api)eal  from  the  order  of  April  24. 

The  receiver,  as  the  oflSicer  of  the  court,  represented 
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the  policy-holders  and  the  creditors  of  the  company. 
But  it  was  competent  for  the  court,  in  the  exercise  of 
its  equitable  jurisdiction,  to  permit  parties  interested 
in  the  administration  of  the  property  and  assets  of  the 
corporation,  to  appear  and  be  made  parties  to  proceed- 
ings taken  by  or  against  the  receiver,  by  which  their 
rights  might  be  affected.  It  was  in  the  discretion  of 
the  court  to  allow  the  policy-holders,  who  stood  in  the 
positions  of  cestuis  qiie  trustent^  to  appear  and  repre- 
sent their  own  interests.  There  is  in  strictness  no  suit 
to  which  the  i)olicy-holders  can  be  made  parties.  The 
proceeding  for  the  appointment  of  a  receiver  under  the 
act  of  1869  is  summary  and  special.  The  object  of  the 
order  of  April  24,  as  is  apparent  upon  its  face,  was  to 
give  the  policy-holders  represented  by  Barnes  &  Hano- 
ver a  standing  in  court,  to  enable  them  to  appear  and 
be  heard  upon  applications  made  by  the  attorney-gen- 
eral or  the  receiver  in  respect  to  the  affairs  of  the  com- 
pany, and  the  right  to  appear,  and  thereby  become 
parties  to  such  proceedings,  included  the  right  to 
appeal  from  orders  made  affecting  their  interests.  The 
order  of  the  general  term,  dismissing  the  appeal  of  the 
policy-holders  from  the  order  confirming  the  actuary's 
report,  was  erroneous. 

The  order  of  confirmation  was  made  upon  the  appli- 
cation of  the  receiver  for  instructions  upon  the  matters 
embraced  in  the  report,  which  application  was  made 
on  notice  to  Barnes  &  Hanover,  as  attorneys  for  policy- 
holders, given  pursuant  to  the  order  of  April  24.  They 
apx)eared  and  filed  exceptions  to  the  report,  and  were 
heard  before  the  special  term  on  the  application  for 
the  order  for  confirmation.  The  policy-holders,  ih 
whose  behalf  the  exceptions  were  filed,  then  appealed 
to  the  general  term,  and  their  appeal  was  dismissed, 
on  the  ground  that  they  were  not  parties  to  the  pro- 
ceedings, and  had  no  right  to  appeal.  They  were,  we 
think,  made  partiee(  by  the  notice  served  on  them, 
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pursuant  to  the  order  of  April  24,  and  their  appearance 
in  pursuance  thereof  on  the  hearing  at  the  special 
term,  and  were  parties  aggrieved  within  the  meaning 
of  section  1294  of  the  Code. 

The  order  of  the  general  term  is  therefore  reversed, 
and  the  case  remitted  to  that  court  for  hearing  and  de- 
cision on  the  merits. 

All  the  judges  concurred. 

Ordered  accordingly. 

NOTB  OK  iNTERyBKING. 

The  principles  by  whkh  the  court  is  gaided  in  apptications  to 
intervene  are  indicated  by  the  following  authorities,  which  will  aSord 
the  reader  a  clue  to  the  subject  at  large : 

Birdsong  v.  Birdsong,  2  Head  (Tmn,)^  289,  802  (1859,  Supreme 
Ct.  of  Tenn.,  opinion  by  Wright,  J.).  '*  The  general  rule  requiring 
all  persons  in  interest  to  be  made  parties  to  the  suit  is  in  most  caaes 
not  in  any  just  sense  a  right  of  the  parties  brought  before  the  court, 
but  rather  a  rule  prescribed  by  courts  of  equity  to  themselves  in  the 
exercise  of  their  jurisdiction,  founded  upon  their  notions  of  public 
policy,  or  public  convenience.  It  is  in  a  great  measure  a  rule  of  dis- 
cretion, founded  in  the  anxiety  of  those  courts  to  do  justice  among  all 
the  parties  having  an  interest  in  the  subject  matter  or  object  of  the 
suit,  whether  that  interest  be  mediate  or  immediate,  present  or  future, 
for  the  purpose  of  suppressing  future  controversy  and  litigation. 
Citing  Stanj  Eq.  PI  %  135,  a." 

"The  general  rule,"  says  Stoby  [Story  Eq,  PI  |  207),  in  speaking 
of  the  necessary  parties  plaintiff  in  equity  cases  of  trust,  ''is,  that  in 
suits  respecting  the  trust  property,  brought  either  by  or  against  the 
trustees,  the  cestuU  que  trust  (or  beneficiaries),  as  weU  as  the  trostees, 
are  necessary  parties.  The  trustees  have  the  legal  interest,  and 
flierefore  they  are  necessary  parties.  The  cestuU  que  trust  (or  benefit 
claries)  have  the  equitable  and  ultimate  interest  to  be  affected  by  the 
decree,  and  therefore  they  are  nqpessary  parties."  And  he  sajs 
further  (|  208):  ''Upon  the  general  principles  of  courts  of  equity 
there  would  be  an  impropriety  in  binding  either  the  legal  claimants 
or  the  equitable  claimants,  unless  they  were  f  uUy  represented  and 
permitted  to  assert  their  rights  before  the  court;  and  if  not  boond  the 
decree  would  not  be  final  on  the  matter  litigated.  If  the  eatm  ^ 
trust  (or  beneficiaries)  should  not  be  made  parties  to  the  suit,  and 
their  interests  are  apparent,  a  court  of  equity  wiU  Bometimefl,  as  a 
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matter  of  indulgence,  and  to  prevent  farther  delay  and  expense, 
allow  them  (if  they  wish)  to  bring  forward  their  claims  by  petition, 
in  order  to  have  their  interests  ascertained,  and  their  rights  pro- 
tected. But  at  all  events  they  may  bring  a  bill  against  their  trust- 
ees and  the  original  plaintiff,  and  assert  and  protect  their  rights  in 
the  other  suit.'- 

The  foregoing  statement,  so  far  as  it  supports  the  idea  that  the 
eatuit  que  trust  are  neemary  parties,  in  the  strict  sense,  is  not  in 
accordance  with  the  procedure  now  adopted  in  the  courts  of  most  of  ' 
the  States  of  the  Union,  or  of  the  United  States. 

The  eaiuU  que  trust  are  proper,  but  not,  as  against  defendant, 
nxefsary  co-plaintiffs. 

RsDFiELD  says,  in  Story  on  Equity  Pleadings,  8th  ed.,  p.  239, 

§  287,  d:  '*  Sometimes  one  not  a  necessary  party  to  the  bill  may 
be  admitted  on  his  own  petition  in  order  to  secure  his  interest  or 
claim  in  the  subject  of  the  suit ;  as  where  the  bill  is  brought  for  spe- 
cific performance  of  a  contract  for  the  purchase  of  land,  and  the 
claimant  asserts  a  paramount  title  to  the  land  under  the  defendant  in 
a  fonn  liable  to  be  embarrassed  by  the  decree.  But  we  apprehend 
this  win  not  ordinarily  be  done  unless  where  fraud  or  connivance  is 
alleged,  or  conspiracy  to  defeat  the  interest  set  up  by  such  claimant. 

**§  237,  b.  And  in  some  of  the  American  States  the  rule  requir- 
ing all  interests  to  be  represented  in  the  suit  is  not  enforced  as  one  of 
strict  law,  but  is  treated  as  one  of  discretion  merely.  And  it  is  said 
if  parties, whose  interests  are  apparent  are  not  joined,  they  may  come 
in  by  petition,  and  have  the  benefit  of  the  proof  already  taken,  and 
will  not  be  driven  to  a  second  contest." 

In  these  two  sections  from  HeclfietcTa  Story  authorities  are  not  col- 
lected, and  the  point  seems  to  have  received  little  consideration. 
The  numerous  cases  cited  below  show  how  fully  the  courts  recognize 
the  propriety  of  admitting  parties  having  only  an  equity  which  is 
already  represented  by  one  having  the  legal  title. 

The  doctrine  of  courts  of  equity,  allowing  persons  who  have  an 
ioteiest  in  the  decision  of  the  controversy  to  be  heard,  and  to  be  made 
a  party,  is  so  broad  and  so  necessary  to  the  administration  of  equity, 
that,  in  a  case  where  the  United  Stipes  have  an  interest,  but  cannot 
constitutionally  become  a  party,  the  attorney-general  will  be  allowed 
to  intervene,  and  be  heard  without  becoming  a  party.  Florida  v»  Geor- 
gia, 17  How.  U.  8,  478,  403. 

On  the  general  subject,  in  addition  to  the  foregoing  authorities, 
the  reader  may  be  referred  to  the  following  cases  :  Halstead  v.  Cock- 
roft,  40  JT.r.  Super,  Ct.  {J,  d  S,)  519;  O'Hara  v,  MacConnell,  98  U. 
8.  (8  OUo)  160;  Carey  «.  Broom,  92  Id.  (2  Otto)  171;  Farmers',  &c. 
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Bank  v,  Polk,  1  Del,  167;  Forbes  «.  Memphis,  ^.  R.  R.  Co.,  2  Woods, 
823;  Cronin  v.  Watkins,  1  Tenn,  Ch.  119;  Cowdreyv.  Cheshire,  1fi2f. 
C.  285 ;  Hubbard  «.  Burrell,  41  Wise,  865 ;  Stretch  v.  Stretch,  2  Term. 
Oh.  140;  Speak  v.  Ransom,  Id.  210;  Cahert  on  POHisg,  1  Law  Idbrafy, 
85  [58];  Hopkirk  v.  Page,  2  JShTdb.  JTar^A.  20,  42;  Carter  «.  Milk,  90 
Mo.  482;  Drew  «.  Harman,  6  Prio%  819;  Willett  v.  Stringer,  17  J^. 
Pr.  152;  Dwight's  Case,  16  Id.  259;  Davis  «.  Mayor,  14  J!^  r.  506, 
526;  Qould  v.  Mortimer,  16  Ahb.  Pr.  448;  Eelsey  v.  Murray,  18  Id. 
294;  Scheldt  «.  Sturgis,  10  Bosw.  606;  Rothwell  v.  Dewees,  2  J5&kI; 
618;  Francis  o.  United  States,  5  WaU.  888;  United  States  9.  Patter- 
son, 15  i2(n0.  U.  8.  10;  Bellocque  «.  United  States,  8  Ct.  of  CL  493; 
Cunningham  v.  Pell,  6  PaigOy  655. 

The  same  principles  are  illustrated  by  the  practice  in  adaiinlty 
and  in  the  court  of  claims. 

Andrews  v.  Wall,  8  How.  IT.  8.  568.  It  is  incident  to  the  jorisdic- 
tion  by  a  court  of  admiralty  proceeding  in  rem,  to  entertain  supple- 
mental suits  or  petitions  by  third  persons  intervening  and  claiming  to 
be  jointly  entitled,  with  the  complainants,  to  the  ret  or  a  part 
thereof.     Compare  People  v.  Albany,  &c.  R.  R.  Co.,  57  If.  T.  161. 

United  States  v.  The  Anthony  Mangin,  2  Pet.  Adm.  452  (1802, 
Dist.  of  Md.,  opinion  by  Winchbstbb,  J.).  Where  proceedings  are  ta 
rem,  all  the  world  become  parties  to  the  sentence,  as  far  as  the  right 
of  property  is  involved,  and  consequently  all  persons  in  any  way 
interested  in  the  property  in  question  are  admissible,  to  claim  and 
defend  their  interests. 

Turner  v.  United  States,  2  Ct.  of  01.  {Nott  <§  JK)  890  (18W). 
Under  the  act  relative  to  captured  and  abandoned  property  (12  8taL 
at  L.  280,  March  12,  1863),  which  allows  any  person  claiming  to 
have  been  the  owner  of  any  such  abandoned  or  captured  property  to 
prefer  his  claim  in  the  court  of  claims, — two  parties,  claiming  each  to 
have  been  the  true  owner  of  the  property  seized,  and  to  be  entitled 
to  the  proceeds,  may  be  joined  as  parties  claimant,  and  their  con- 
fiicting  claims  be  settled  in  one  suit. 

Oowell  «.  United  States,  %  Ct.  of  01  28  (1870,  opinion  by  Noir, 
J.).  Four  several  actions  were  brought  in  the  court  of  claims  by 
assignees  of  the  respective  causes  of  action,  but  all  the  causes  were  in 
effect  on  the  same  contract,  and  were  brought  in  the  name  of  tbe 
same  assignor.  The  court,  in  order  to  avoid  doubt  whether  several 
actions  would  lie  on  a  single  contract,  granted  a  motion  by  the  claini^ 
ants  to  consolidate  the  cases  into  one,  to  be  prosecuted  by  tbe  con* 
tractor,  for  the  use  of  the  different  parties  respectively. 

After  trial,  the  liability  of  the  United  States  having  been  fnlly 
«0tablished,  and  the  evidence  not  being  fully  sufficient  to  detennioi 
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the  respectiTe  interests  of  the  several  claimants, — Held^  that  the  cause 
should  be  referred  to  a  referee  to  take  proof  of  the  rights  and  interests 
of  the  respective  parties  for  whose  use  and  benefit  the  action  was  pro- 
secuted, and  judgment  be  suspended  until  the  coming  in  and  con- 
fiimation  of  the  report 


MATTER  OP  WILDS. 
N.  Y.  Common  Pleas ;  Special  Term^  March^  1879. 

BUTPLEICENTABT    PROCBEDINOS. — ^ReCKIVEB. — TRUSTEE. — 

Substitution  op  Rbceiyer  as  Plaintipp  in  Suit 
BY  Judombnt  Debtor. — ^Lien  por  Costs. 

The  appointment  of  a  receiver  in  supplementary  proceedings  vests  in 
him  all  the  property,  real  and  personal,  and  rights  of  action  of  the 
debtor. 

If  the  debtor  is  plaintiff  in  a  suit,  and  has  an  interest  in  its  further 
prosecution,  the  receiver  is  entitled  to  be  substituted  in  his  place  as 
plaintiff. 

If  the  receiver's  security  is  not  sufficient,  it  can  be  increased  before 
entry  of  an  order  of  substitution  as  plaintiff. 

The  court  may  also,  in  its  discretion,  direct  that  the  order  of  substi- 
tution provide  that  the  receiver  shall  make  no  change  of  attorney 
of  record  for  the  plaintiff  without  application  to  the  court,  showing 
a  satisfactory  cause  therefor. 

Motion  to  substitute  a  receiver  in  supplementary 
proceedings  as  plaintiff  in  an  action,  in  place  of  the 
judgment  debtor. 

This  application  was  made  by  Howard  Payson 
Wilds,  Esq.,  as  receiver  in  supplementary  proceedings, 
of  Mary  £.  Jobes,  to  be  substituted  as  plaintiff  in 
an  action  of  said  judgment  debtor  against  John  H. 
Parsons,  then  pending  on  appeal. 

It  appeared  in  the  course  of  the  supplementary 
proceedings  that  the  judgment  debtor  had  assigned 
or  transferred  her  judgment  to  Ovide  Dupr6,  her  at- 
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tomey,  to  secure  his  claim  for  professional  services, 
and  for  money  loaned  to  her  by  him. 

Other  facts  sufficiently  appear  in  the  opinion. 

Austin  AbboUy  for  the  receiver  and  petitioner.— 
I.  A  substitution  is  necessary  to  enable  the  receiver 
to  perform  his  duty  (Tracy  v.  First  Nat.  Bank,  37 
JV.  T.  525). 

II.  Such  a  substitution  is  proper  as  a  matter  of 
course,  when  there  is  a  transfer  in  invitum  (as  distin- 
guished from  a  voluntary  transfer)  (Requa  v.  Holmes, 
16  iV^.  Y.  196). 

III.  It  cannot  affect  any  equities  of  the  claimants. 
It  alters  no  right.  A  receiver  is  but  x)art  of  the 
machinery  for  protecting  the  rights  of  all  parties  hav- 
ing any  interest  (Miller  v.  Bowles,  58  N.  Y.  263,  at  p. 
257  ;  rev'g  2  Supm.  Ct.  [Tl  &  C]  568). 

»  IV.  The  circumstances  require  the  substitution,  to 
protect  both  claimants.  All  the  facts  tend  to  show 
the  necessity.  A.  The  alleged  assignments  to  the 
attorney  do  not  make  a  prima  facie  case.  1.  It  is 
obvious  on  the  face  of  the  papers  that  they  relate 
chiefly,  and  perhaps  wholly,  to  services  that  had  been 
already  rendered  when  the  instruments  were  made. 
Hence,  they  are  not  sufficient  without  extrinsic  proof 
of  the  services  and  their  value.  Section  303  of  the 
Code  does  not  apply  to  agreements  for  an  interest  in 

.  the  recovery,  in  consideration  of  past  services  (White- 
head V.  Kennedy,  69  N.  Y.  462,  467,  rev'g  7  Ifun,  230), 
B.  Although  two  of  the  alleged  assignments  purport 
to  transfer  a  specified  share  in  the  judgment,  they  do 
not  liquidate  the  attorney's  claim.  Under  such  agree- 
ments the  attorney  must  prove  a  quantum  meruit 
(Brown  ^.  Mayor,  &c.  of  N.  Y.,  11  Hun,  27).  (7.  The 
attorney  cannot  rest  on  the  rule*  as  to  attorney's  lien; 
because — 1.  It  expressly  appears  that  a  part  of  his 
claim  is  not  for  professional  services,  but  for  ^^oQur 
serrdces.^^     2.    He  has  taken  an  assignment  which 
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merges  his  lien,  if  any,  and  he  must  stand  on  his 
assignments  (Bishop  v.  Gkircia,  14  Abb.  Pr.  iV.  S.  69). 

V.  A  growing  lien,  whether  with  or  without  assign- 
ment, cannot  be  sustained  by  any  acts  of  either  party, 
after  the  order  in  supplementary  proceedings.  The 
service  of  the  order  terminates  the  right  of  the  client 
to  give  his  property  to  the  attorney  for  any  subsequent 
services  (Deposit  Nat.  Bank  v.  Wickham,  44  How. 
Pr.  421). 

VI.  All  the  circumstances  adduced  on  both  sides 
f  ally  confirm  the  conclusion  that  the  receiver  should 
be  authorized  to  enforce  and  collect  the  judgment,  and 
that  meanwhile  the  equitable  rights  which  are  to 
govern  distribution  of  the  fund,  should  be  determined 
by  action  or  reference. 

Omde  Dupre^  for  judgment  debtor,  opposed. — ^I. 
The  judgment  heretofore  recovered  in  the  action  of 
Mary  E.  Jobes  against  John  H.  Parsons,  having  been 
assigned  to  Ovide  Dupr6  long  prior  to  the  appointment 
of  the  receiver,  the  said  receiver  cannot  be  substituted 
as  plaintiff  in  said  action,  and  be  thereby  placed  in  a 
position  to  receive,  collect,  and  control  said  judgment, 
that  now  belongs,  not  to  the  judgment  debtor,  but  to 
Ovide  Dupre,  the  assignee  (Rodman  v.  Henry,  17 
iV.  F.  482 ;  Bostwick  ^).  Menck,  40  Id.  883 ;  Field  v. 
Sands,  8  Bosvo.  685 ;  Conger  v.  Sands,  19  How.  8). 

n.  Where  the  judgment  debtor  has  made  an 
assignment  of  his  property,  such  assignment  is  to  be 
deemed  valid,  and  is  good  as  against  the  receiver, 
until  it  is  set  aside  as  fraudulent.  In  such  cases,  the 
only  course  left  open  to.  the  receiver  is  to  bring  suit 
to  have  the  assignment  set  aside  as  fraudulent  (see 
cases  cited  above). 

III.  The  rights  of  Ovide  Dupr§,  the  assignee,  are 
not  allowed  to  be  brought  into  litigation  by  proceed- 
ings supplementary  to  the  execution,  but  only  in  a 
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regular  way,  by  suit  in  which  he  is  defendant,  and  not 
plaintiflf  (Rodman  v.  Henry,  17  K  T.  484). 

IV.  In  all  cases  where  the  judgment  debtor  has 
made  an  assignment  of  his  property,  the  right  of  the 
receiver  is  restricted  to  an  amount  sufBcient  to  satisfy 
the  creditor  on  whose  behalf  he  was  appointed  receiver, 
together  with  the  costs  and  expenses  of  the  proceed- 
,ings,  and  no  more.  But  in  this  case  the  receiver 
seeks  to  be  substituted  as  plaintiff,  and  thus  place 
himself  in  a  position  to  secure,  not  merely  an  amoant 
suflaicient  to  satisfy  the  creditor  whom  he  represents, 
but  the  whole  proceeds  of  the  judgment  (Bostwick  «. 
Menck,  40  JV.  T.  383). 

V.  The  receiver  ought  not  to  be  substituted  in  this 
case,  because  the  opposing  affidavits  allege  that  he  is  a 
friend  of  defendant  or  of  his  attorney. 

Daly,  Ch.  J. — In  this  State,  by  statute,  the  ap- 
pointment of  a  receiver  vests  in  him  aU  the  property, 
real  and  personal,  and  rights  of  action  of  the  debtor. 
He  represents  the  interests  of  the  creditor  or  creditors, 
and  is  a  trustee  for  all  parties  in  interest,  and  is  bound 
to  apply  the  effects  of  the  debtor  to  those  legally  or 
equitably  entitled  to  them,  under  the  direction  of  the 
court,  and  if  anything  remains,  to  restore  it  to  the 
debtor  or  his  grantor  (Porter  v.  Williams,  9  N.  T. 
142 ;  Laws  of  N.  T.  1845,  90,  91 ;  Oode  o/1870,  §  344, 
subds.  3,  4 ;  Code  of  1877,  §§  1713  to  1717).  And  one 
of  his  duties,  under  the  Code,  is  to  preserve  the  prop- 
erty of  the  debtor  during  the  pendency  of  an  appeal. 
Prior  to  these  statutory  provisions,  a  receiver  could 
sue  only  in  the  name  of  the  debtor ;  but  since  their 
enactment,  he  may  sue  in  his  own  name  as  receiver. 

If  the  plaintiff,  therefore,  has  at  present  any  inter- 
est in  the  further  prosecution  of  this  suit,  the  receiver 
is  entitled  to  be  substituted  in  her  place  as  plaintiff. 
If  the  plaintiff  had  assigned  all  her  interest  to  Mr. 
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Dupre,  her  attorney,  there  would  be  no  ground  for 
such  an  application  ;  but  it  appears,  alike  by  the  ad- 
mission of  Dupre,  and  of  the  plaintiff,  upon  their 
examination,  that  the  assignments  given  by  her  to  him 
were  simply  to  secure  his  claim  for  professional  ser- 
vices, and  for  money  loaned  to  her  by  him ;  and  under 
snch  an  assignment  she  would  be  entitled  to  what' 
might  remain  after  the  payment  of  Dupre' s  claim,  and 
the  receiver,  appointed  in  supplementary  proceedings 
against  her,  is  vested  with  that  interest;  to  protect 
which  and  to  secure  it,  for  the  discharge  of  the  judg- 
ment under  which  he  was  appointed,  he  is  entitled  to 
be  substituted  in  her  stead,  as  plaintiff,  unless  there 
is  some  valid  reason  why  he  should  not  be. 

The  statements  made,  upon  information  and  belief, 
in  Dupr6's  affidavit,  as  to  acts  and  declarations  of  the 
receiver,  in  the  presence  of  the  plaintiff,  and  as  to  his 
being  in  co-operation  with  the  defendant  Parsons  to 
defeat  the  suit,  are  all  positively  denied  in  the 
receiver's  affidavit,  who  swears  that  he  is  not  eveti  ac- 
quainted with  the  defendant ;  and  no  attempt  is  made 
in  the  affidavit  of  the  plaintiff  to  confirm  what  is  sworn 
to  in  Dupre' s  affidavit  merely  upon  information  and 
belief.  It  moreover  appears,  from  the  affidavit  of  Mr. 
Ogden,  the  attorney  of  the  judgment  creditor,  that  the 
receiver  has  been  acting  only,  and  with  his  full  concur- 
rence, in  the  interest  of  the  judgment  creditor,  in 
whatever  he  has  hitherto  done.  There  is  no  reason, 
therefore,  why  he  should  not,  in  virtue  of  his  rights  as 
receiver,  be  substituted  as  the  party  plaintiff.  It  can 
in  no  way  affect  the  interests  of  Dupr6,  under  the 
assignments  made  by  the  plaintiff  to  him;  for  the 
receiver  could  make  no  disposition  of  the  money,  if  it 
should  be  recovered  from  Parsons,  as  he  could  make 
no  disposition  of  it  except  under  the  order  of  the 
court ;  so  that  Dupre' s  rights  to  a  large  proportion  of 
the  amount  to  be  recovered,  can  be  fully  protected. 


812  ABBOTT'S    NEW   CASES. 

1 ■ — ■ ■ ■— 

Day  V,  Brosnan. 

The  receiver  has  given  security  for  the  faithful  dis- 
charge of  the  duty  devolving  upon  him,  and  if  the 
amount  of  that  security  is  not  sufficient,  it  can  be  aug- 
mented before  the  entry  of  the  order  substituting  the 
receiver  as  the  plaintiff  in  the  action.  As  the  receiver, 
when  substituted,  is  still  under  the  direction  and  con- 
trol of  the  court  where  the  action  is  pending  and 
undetermined,  it  will  further  provide  that  he  sliaU 
make  no  change  of  attorney  in  the  prosecution  of  the 
appeal,  unless  upon  application  to  the  court,  and  upon 
showing  a  satisfactory  cause  therefor.  Mr.  Dupre  has, 
under  the  assignments,  a  larger  interest  in  the  amount 
sought  to  be  recovered  than  the  judgment  creditor  in 
whose  interest  the  receiver  has  been  appointed,  and 
Mr.  Dupr6  is  therefore  to  be  left  undisturbed  in  the 
discharge  of  his  duties  as  attorney  and  counsel  in  con- 
ducting the  cause  upon  appeal. 

With  these  restrictions,  the  application  to  substitute 
the  receiver  will  be  granted. 


DAY  V.  BROSNAN. 
JV.  Y.  Common  Pleas ;  Special  Term^  Marchj  1879. 

SuppLBicEirrABY  Pbocbbdihos. — ^Rbquisitbs  of  Ordsb  fob  EriX* 

INATION  OF  JUDGMBirr  DBBTOB. 

An  order  for  the  examination  of  a  judgment  debtor  in  supplementary 
proceedings,  must  state  all  the  facts  necessary  to  give  the  court  of 
common  pleas  jurisdiction. 

If  such  facts  are  stated  only  in  the  affidavit  on  which  the  order  is 
obtained,  the  order  is  irregular. 

Such  an  order  on  a  judgment  recovered  in  a  district  court,  or  in  a 
justice^s  court,  must  show  that  a  transcript  of  the  judgment  was 
filed  and  docketed  with  the  county  clerk,  and  when  it  was  so  fikd 
and  docketed. 

Motion  to  dismiss  supplementary  proceedings. 
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William  T.  Bay,  as  executor  of  Samuel  S.  Day,  re- 
covered judgment  against  one  Brosnan  in  the  third 
judicial  district  court  in  the  city  of  New  York,  for 
$186.50.  Transcript  of  the  judgment  was  filed  and 
docketed  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York.  An  execution  was  issued  to  the  sheriff, 
and  returned  unsatisfied.  The  plaintiff  obtained  an 
order  from  the  court  of  common  pleas  to  examine  the  de- 
fendant in  supplementary  proceedings  before  a  referee. 

Defendant's  counsel  procures  an  order  staying  the 
examination  before  the  referee,  with  an  order  to  show 
cause  from  the  court  why  the  supplementary  order 
should  not  be  dismissed,  in  failing  to  state  that  the 
transcript  of  the  judgment  was  filed  and  docketed  with 
the  clerk  of  the  city  and  county  of  New ,  York,  and 
when  the  same  was  filed  and  docketed. 

Oeorge  H.  Kracht^  defendant,  and  for  the  motion. 

W.  C.  CarpeTUer^  for  the  plaintiff,  opposed. 

Larremobe,  J. — ^The  order  for  the  examination  of 
the  judgment  debtor  fails  to  show  the  filing  and 
docketing  of  the  transcript  of  the  judgment  of  the  dis- 
trict court,  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  and  when  the  same  was  so  filed 
and  docketed.  In  order  that  this  court  may  acquire 
jurisdiction  in  supplementary  proceedings  instituted 
on  judgments  of  district  and  justices'  courts,  it  is  neces- 
sary that  all  the  jurisdictional  facts  should  be  stated 
in  the  order.  It  is  not  sufficient  to  show  the  jurisdic- 
tional facts  in  the  affidavit  on  which  the  order  is  ob- 
tained, but  the  same  must  be  shown  in  the  order,  to 
^ve  this  court  jurisdiction. 

The  order  herein,  failing  to  show  that  a  transcript 
of  the  judgment  was  filed  and  docketed  with  the 
county  clerk,  and  when  the  same  was  so  filed  and 
docketed,  is  irregular  and  defective,  and  the  motion  for 
dismissal  must  therefore  be  granted. 
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LANGDON  V.  MAYOR,  &o.  OP  NEW  YORK. 

N.  T.  Supreme  Courts  First  Department ;  Special 

Term^  May^  1878. 

Distinction  between  an  Exception  and  a  Reseeyation.— New 
ToKK  City. — ^Dock  Dspabtmsnt. — ^Right  to  Whabf- 

AOE.  — ^Whabtes. 

In  a  conveyance  of  real  estate,  an  exception  is  something  taken  out  of 
that  which  is  before  granted,  by  which  means  it  does  not  pass  by 
the  grant,  but  is  severed  from  the  estate  granted ;  and  a  fM^mitiM 
is  something  issuing  out  of  the  thing  granted,  and  not  a  part 
thereof. 

Where  the  Mayor,  &c.,  of  New  York  city  by  deed  conveyed  certain 
water  lots  in  the  city  of  New  York  by  metes  and  bounds  ^^aamng 
and  reserving  nevertheless,  out  of  the  several  water  lots  and 
soil  under  water  above  mentioned,  so  much  of  the  tame  as  wiU  be 
necessary  to  make  "  certain  streets  named, — Beld^  1.  That  this  was 
not  a  reserviaUionj  but  a  valid  exception,* 

2.  That  there  was  no  intention  on  the  part  of  the  city  to  part 
with  the  fee  of  the  streets  included  within  the  limits  of  the  de- 
scribed premises,  although  the  grantee  covenanted  to  build  and 
maintain  wharves  and  the  streets  aforesaid  at  his  own  expense,  and 
that  they  should  continue  to  be  and  remain  public  streets  and 
highways,  t 

Where  in  such  a  case  the  grantee,  was  to  have  the  exclusive  right  to 
the  wharfage  to  arise  from  the  wharves  to  be  built  and  maintained 
by  him,  but  there  was  no  covenant  by  the  city  that  the  premises 
granted  should  remain  the  exterior  lines  of  the  city, — Mddy  that  his 
right  to  collect  wharfage  did  not  lie  in  grant,  but  in  covenant,  and 
the  city  could  not  be  enjoined  from  building  wharves  outside  of 
those  built  by  the  grrantee,  and  so  rendering  the  latter  useless. 

The  Dock  Department  of  the  city  of  New  York  cannot  interfere  with 
the  property  or  rights  of  others  without  purchasing  or  extingoish- 
ing  such  rights,  by  proceedings  provided  for  the  taking  of  private 
property  for  public  streets  or  places. 

^-^—  -^-^— — ^.— ^^— »^.— ^-^»^  — ^— — ^^^^ 

*  See  Anonymous,  2  Abb,  New  Ca$.  56,  and  cases  cited. 
t  Compare  Spader  v,  N.  Y.  Elevated  R  R  Co.,  8  Abb.  New  Cba 
467 ;  Story  v.  The  Same,  Id.  479. 
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Action  to  enjoin  the  erection  of  a  bulkhead,  and  for 
damages. 

This  action  was  brought  by  Walter  Langdon  against 
the  Mayor,  &c.,  of  New  York  city,  to  enjoin  the  erec- 
tion of  a  new  bulkhead  between  King  and  Houston 
streets,  in  said  city,  and  for  damages  in  consequence  of 
the  obstruction  of  access  of  vessels  to  the  old  bulkhead. 

The  facts  upon  which  the  action  was  based,  as 
agreed  upon  by  the  parties,  are  substantially  as  follows  : 

In  1810,  John  Jacob  Astor  was  the  owner  of  certain 
lands  above  and  contiguous  to  the  high-water  mark  of 
the  Hudson  river,  between  King  and  Leroy  streets.  In 
that  year  the  Mayor,  &c.,  of  the  city  of  New  York 
conveyed  to  him  in  fee,  lands  under  water  in  front  of 
his  upland,  extending  from  the  line  of  high- water  to 
West  street,  "  saving  and  reserving,  nevertheless,  out 
of  the  several  water  lots  and  soil  under  water,  .  .  . 
80  much  of  the  same  as  will  be  necessary  to  make 
Washington  street  sixty  feet  wide  and  West  street 
seventy  feet  wide — ^the  said  streets  to  be  extended  and 
continued  through  the  premises  aforesaid,  as  the  same 
shall  be  directed  by  the  said  parties  of  the  first  part," 
and  agreeably  to  a  map  or  plan  of  the  premises  annexed 
to  the  deed. 

As  condition  of  said  grant,  said  Astor  agreed  to 
bmld  West  street  seventy  feet  wide,  and  to  maintain 
the  same  as  a  public  street.  In  said  grant  it  was  also 
provided  that  said  Astor,  fulfilling  the  covenants  thereof, 
should  "at  all  times  thereafter  have,  use  and  enjoy  all 
and  all  manner  of  wharfage  benefits  and  advantages, 
growing,  accruing  or  arising  by  or  from  the  wharf  or 
wharves,  on  the  west  end  of  the  premises,  t.  e.,  along 
'^he  west  side  of  West  street,"  the  bulkhead  (so-called). 
Said  Astor  built  West  street  in  confonnity  to  the 
grant,  and  it  was  thereafter  maintained  and  repaired 
and  renewed  by  the  city,  except  the  bulkhead,  which 
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was  repaired  by  Astor  and  his  successors  in  title,  who 
collected  and  had  to  their  own  use  the  wharfage 
accruing  from  the  use  of  the  bulkhead,  as  long  as  any 
wharfage  accrued.  The  plaintiff  became  the  owner 
of  the  rights  accruing  to  said  Astor  under  the  grant. 

On  April  27,  1871,  pursuant  to  chapter  383,  LawB 
qf  1870,  as  amended  by  chapter  674,  Laws  of  1871,  the 
commissioners  of  docks  adopted  a  new  plan  for  the 
improvement  of  the  water  front  of  the  city,  whereby 
the  line  of  solid  filling  was  fixed  parallel  to  West 
street,  and  one  hundred  and  seventy-five  feet  west  of 
the  westerly  line  thereof,  commenced  to  fill  in  and 
construct  a  new  bulkhead,  on  the  new  bulkhead  line  in 
front  of  the  old  bulkhead,  and  have  thereby  prevented 
access  of  vessels  thereto,  and  the  receipt  of  wharfage 
by  the  plaintiff. 

The  title  of  the  city  to  the  land  conveyed  to  Astor, 
and  the  land  upon  which  West  street  is  constructed,  is 
derived  as  follows :  1.  The  land  between  high  and  low- 
water  mark  was  acquired  by  the  corporation  under  sec- 
tions 3  and  14  of  the  Dongan  charter  (1686),  or  section 
87  of  the  Montgomerie  charter  of  1730  {Hoffmaiis 
Treatise^  180).  2.  The  land  under  water  beyond  low- 
water  mark  to  the  extent  of  four  hundred  feet  westerly 
was  conveyed  to  the  city  by  the  commissioners  of  the 
land  office,  pursuant  to  section  15  of  chapter  115,  Laws 
qf  1807  {YaL  Laws,  809  ;  HoffmaTCs  Treatise,  189). 
The  West  street  bulkhead  is  located  within  the  four 
hundred  feet  grant.  The  new  bulkhead  line  between 
Leroy  and  Clarkson  streets  is  within  the  four  hundred 
feet  grant :  from  Clarkson  to  King  street  it  is  from 
forty  to  fifty  feet  west  of  the  westerly  line  of  the  four 
hundred  feet,  and  on  lands  granted  to  the  city  by  the 
commissioners  of  the  land  office,  under  the  act  of  1871 
(2  L.  1871,  p.  1242,  c.  674,  §  6,  subd.  10). 

Bamuel  E.  Lyon,  for  plaintiff.— L  The  covenant  on 
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the  part  of  the  city,  that  upon  the  performance  of  the 
agreement  on  the  part  of  the  grantee  he  should,  ^^ataU 
tiroes  thereafter ^'^  have  the  wharfage,  is  valid  as  a  con- 
tract, and  the  city  is'  as  effectually  estopped  from  inter- 
fering with  the  enjoyment  of  the  wharfage  from  the 
bulkhead  as  it  would  be  from  erecting  a  warehouse  on 
one  of  the  lots  after  it  had  been  filled  in  and  reclaimed 
from  the  river ;  or,  if  taken  for  public  purposes,  is  as 
much  entitled  to  compensation. 

IL  The  defendant's  case  must  stand  upon  one  of  two 
propositions :  1.  That  the  plaintiffs  have  no  title  to 
or  are  not  the  owners  of  the  wharf  property  in  question, 
or  to  any  rights,  terms,  easements  or  privileges  pertain- 
ing thereto,  and  that  the  defendants  themselves  are  ' 
such  owners :  or,  2.  That  the  act  of  1871  gives  them 
the  power  to  treat  their  grant  and  all  that  passed 
under  it  as  void.  They  cannot  rest  upo;i  the  first 
ground,  because  it  is  admitted  by  the  stipulation ; 
nor  upon  the  second,  because  the  act  gives  no  such 
power,  but  recognizes  in  the  fullest  manner  the  owner- 
ship and  right  of  property  of  the  plaintiffs  in  the 
wharves.  The  land  of  the  city  outside  of  the  grant 
became  servient  to  the  right  of  wharfage  at  the 
moment  the  grant  was  made,  and  so  continues,  and  the 
grantor  is  estopped  from  any  act  which  is  in  violation 
of  this  condition  in  the  grant,  or  which  will  destroy  the 
grant  of  the  only  profits,  rights  or  emoluments  which 
can  grow  out  of  a  grant  of  wharfage  (Marshall  t).  Guion, 
11  N.  r.  471 ;  Van  Zandt  t).  Mayor,  8  Bom.  375). 
This  case  is  within  the  exception  as  to  legislative 
grants  in  Lansing  u.  Smith,  4  Wend,  9 ;  Gould  v.  Hud- 
son River  R.  R.  Co.,  6  N.  Y.  522 ;  People  v.  Tibbetts, 
19  Id.  623 ;  and  Purman  v.  Smith,  6  Sand/.  16,  and  10 
N.  T.  567). 

III.  The  deed  does  not  contain  an  exception ;  it  is 
in  fee  for  all  the  lands  contained  in  it  by  a  particular 
description  and  map,  with  the  reservation  of  an  ease- 


318  ABBOTT'S    NEW  CASES. 

Langdon  v.  Mayor,  &e.  of  N.  Y. 

ment  for  the  public  right  of  passage  npon  streets  to  be 
constructed  by  the  grantee  (Cunningham  v.  Knight, 
1  Barb.  407 ;  4  Kent  Com.  468 ;  Long  Island  R  R 
Co.  V.  Conklin,  32  Barb.  388 ;  Kilmer  v.  Wilson,  49  Id. 
86,  88 ;  Doe  ex  dem.  Douglass  v.  Lock,  4  Neville  i 
Man.  807). 

William  C.  Whitney  and  David  J.  Dean^  for  de- 
fendants.— I.  At  common  law  the  sovereign  is  the 
owner  of  lands  under  water  of  navigable  streams  and 
arms  of  the  sea,  including  the  shore  to  high-water 
mark,  and  has  the  right  to  dispose  thereof  (Constable's 
case,  6  Coke,  106 ;  Rex  v.  Smith,  Dott^.  426 ;  Gould 
V.  Hudson  River  R.  R.  Co.,  6  JV.  T.  622;  Funnan  v. 
Mayor,  5  Sandf.  16;  Lansing  v.  Smith,  4  Wefnd,^\ 
People  V.  Tibbetts,  19  N.  Y.  623).  Riparian  owners,  as 
such,  do  not  own  the  soil  under  water  in  front  of  their 
upland.  If  the  owner  of  upland,  without  a  patent  or 
grant  of  the  land  below  high-water  mark,  had  erected  a 
wharf  thereon,  it  would  be  k  purpresture,  an  invasion 
of  the  public  right,  which  the  legislature  might  direct 
to  be  demolished  or  seized  for  the  use  of  the  pablic 
{Hargrave  Law  Tr.  86).  Or  it  might  be  abated  as  a 
common  nuisance,  if  it  interfered  with  navigation 
(Attorney-General  v.  Johnson,  2  WiU.  Ch.  87).  The 
franchise  of  maintaining  a  wharf  and  taking  wharf- 
age cannot  be  exercised  without  permission  of  the  legis- 
lature {Hale  de  jure  Maris.  6  ;  Vanderbilt  v.  Adams, 
7  Cow.  349  ;  Wilson  v.  Blackbird  Creek  Co.,  2  Pet.  24fi). 
It  therefore  follows,  that  the  plaintiffs  iave  acquired  no 
right  to  the  use  of  the  land  under  water,  by  reason  of 
their  title  to  the  land  above  the  original  high-water 
mark.  It  was  not  the  intention  or  meaning  of  the 
covenant  in  relation  to  wharfage,  that  the  control  of 
the  city,  over  the  lands  belonging  to  it,  in  front  of  the 
bulkhead,  should  be  abrogated  or  waived.  If  the  con- 
tention of  the  plaintiffs  be  correct,  the  covenant  in 
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respect  to  wharfage  would  have  the  effect  to  abrogate 
forever  the  power  of  the  city  to  improve  the  land  in 
front  of  West  street.  It  must,  therefore,  be  presumed 
that  such  a  restriction  was  not  intended  by  the  cove- 
nant. The  court  of  appeals  have  construed  the 
covenant  adversely  to  the  plain tiflPs  interpretation  of 
its  intent  and  meaning,  in  the  following  cases: 
Whitney  v.  Mayor,  posty  p.  329  ;  Furman  v.  Mayor, 

5  SarvAf.  44 ;  also  see  Laws  of  1807,  c.  113 ;  Yal. 
LawSy  808  ;  Montgomerie  charter  of  1730,  §  38  ;  Vol. 
LawSy  247;  KenP%  Cftartery  93;  Britton  v.  Mayor, 
21  How.  Pt,  256.  Powers  conferred  upon  the  cor- 
poration as  a  public  trust  cannot  be  abridged  or 
abrogated  by  any  act  of  the  corporate  authorities 
(People  t).  Kerr,  27  N.  T.  188 ;   Presb.  Ch.  v.  Mayor, 

6  Cow.  538 ;  Coates  v.  Mayor,  7  Id.  685 ;  Gozler  t>. 
Georgetown,  6  Wheat.  593 ;  Milhau  v.  Sharp,  27  N.  T. 
622;  L.  1798;  Val.  Laws,  1286;  L.  1807,  c.  116, 
§  15  ;  Towle  v.  Palmer,  1  Rob.  437  ;*  Weber  v.  Harbor 
Commissioners,  18  Wall.  66 ;  AngeU  on  Tide  Waters^ 
198,  199 ;  Barney  v.  Keokuk,  94  U.  8.  324).  Contra, 
Yates  V.  Milwaukie,  10  Wail.  604 ;  but  by  the  law  of 
Wisconsin,  Yates  was  the  owner  of  the  land  under 
water  upon  which  his  wharf  was  erected  (Walker  v. 
Shepardson,  4  Wise.  486). 

IL  The  plaintiff  is  not  in  fact  a  riparian  owner.  By 
accepting  the  conveyance  of  the  lands  to  the  easterly 
side  of  West  street  and  then  covenanting  to  build  said 
street  in  front  of  his  land  upon  the  land  of  the  city, 
which  was  then  and  was  to  continue  to  be  the  property 
of  the  city,  he  accepted  a  grant  inconsistent  with  his 
present  claim,  and  is  estopped  (People  v.  Tibbetts, 
19  ir.  T.  624). 

in.  The  legislature  had  the  power  to  define  a  new 
bulkhead  line,  and  direct  wharves  to  be  built  thereon  ; 

*  Compare  Towle  v.  Remsen,  70  J^.  T.  803. 
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and  the  right  of  the  plaintiff  to  wharfage,  resting  on  a 
mere  covenant  that  he  may  collect  it  so  long  as  West 
street  continues  to  be  the  exterior  street,  is  not  within 
the  application .  of  2  L.  1871,  o.  674,  so  that  the  city 
should  acqaire  his  right  by  purchase  or  process  of  law. 

IV.  The  contention  that  the  erection  of  the  new 
bulkhead  interferes  with  rights  vested  in  the  plaintiff 
cannot  be  sustained.  No  right  could  be  created  by 
covenant,  which  was  not  subject  to  the  legislative  con- 
trol (Whitney  t>.  Mayor,  supra  /  Charles  River  Bridge 
V.  Warren  Bridge,  1  Pet.  420). 

V.  The  consequence  of  enforcing  the  defendant's 
view  of  the  law  is  in  harmony  with  the  system  of  water- 
front improvements  as  administered  from  the  earliest 
times,  and  is  such  as  must  have  been  contemplated  by 
the  parties  to  the  grant  of  1810.  That  the  legislature 
possessed  power  to  regulate  the  use  of  the  water-front 
and  prescribe  the  nature,  extent,  and  location  of  the 
structures  which  should  be  erected  thereon,  has  been 
adjudged  from  the  earliest  times,  and  in  every  case 
which  has  been  brought  before  the  courts  (Common- 
wealth V.  Alger,  7  Cush.  63,  and  cases  cited). 

Van  Brunt,  J. — The  parties  having  stipulated  as 
to  all  the  facts,  it  is  not  necessary  to  make  any  statement 
of  the  same,  but  I  shall  at  once  proceed  to  the  con- 
sideration of  the  question  presented  for  decision. 

The  question  seems  to  be,  has  the  plaintiff  the 
right  to  claim  that  the  defendant  shall  not  obstruct  the 
free  access  of  vessels  to  the  ;^l;arf  erected  upon  the 
west  line  of  West  street,  as  mentioned  in  the  statement 
of  facts  herein  1 

The  first  point  to  be  considered  is  the  title  under 
which  the  plaintiff  can  claim  the  wharfage  arising  from 
the  bulkhead. 

It  is  claimed  upon  the  part  of  the  plaintiff  that  his 
rights  to  the  wharfage  to  arise  or  accrue  from  the  bolk- 
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head,  lies  in  grant  and  not  in  cavenarU^  that  it  is  part 
of  the  thing  granted,  and  that  it  is  a  necessary  inci- 
dent to  the  fee  of  the  land  granted. 

In  discussing  this  claim  it  will  be  necessary  to  bear 
in  mind  the  exact  terms  of  the  grant. 

In  the  deed  the  premises  in  question  are  described 
as  follows  :  "  The  other  of  said  lots  may  be  described 
as  beginning  at  a  point  on  the  northerly  line  of  King 
street  ninety-eight  feet  westerly  from  the  northwesterly 
comer  of  the  intersection  of  King  and  Greenwich 
streets  aforesaid  at  high- water  mark ;  thence  westerly 
along  the  said  northerly  line  of  King  street  four  hun- 
dred and  twenty-eight  feet  to  the  permanent  line  of 
West  street ;  thence  northerly  along  said  permanent 
line  about  one  hundred  and  fifty  feet  to  the  line  of 
land  under  water,  granted  by  the  party  of  the  first  part 
to  William  Bruce,  thence  easterly  along  said  Bruce' s 
line  and  parallel  to  King  street  aforesaid  four  hundred 
and  fifteen  feet  six  inches  to  high-water  mark ;  thence 
southerly  along  high-water  mark  as  it  turns  and  winds 
to  the  place  of  beginning,  saving  and  reserving, 
nevertheless,  out  of  the  several  water  lots  and  soil 
under  water  above  mentioned,  so  much  of  the  same  as 
will  be  necessary  to  make  Washington  street  sixty  feet 
wide  and  West  street  seventy  feet  wide — the  said 
streets  to  be  extended  and  continued  through  the 
premises  aforesaid,  as  the  same  shall  be  directed  by 
the  said  parties  of  the  first  part,  and  agreeable  to  a  map 
or  plan  of  the  premises  made  by  John  S.  Hunn,  city 
surveyor,  which  is  hereunto  annexed." 

It  is  urged  upon  the  part  of  the  plaintiflE  that  the 
foregoing  claims  constitutes  a  reservation  and  not  an 
exception. 

It  is  said  that  an  exception  is  something  taken  out 

Oa  that  which  is  before  granted,  by  which  means  it  does 

not  i)ass  by  the  grant,  but  is  severed  from  the  estate 

granted ;  and  that  a  reservation  is  something  issuing 
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oat  of  the  thing  granted^  and  not  a  part  of  the  thing 
granted. 

These  definitions  undoubtedly  correctly  set  forth 
the  distinction  between  a  reservation  and  an  exception. 

It  is  then  said  that  in  the  case  now  before  the  court, 
the  clause  in  the  deed  under  discussion  constitutes  a 
reservation,  because  the  reservation  is  for  a  street,  not 
then  in  esse,  to  be  kept  for  all  time  as  a  public  street 
where  none  was  before. 

I  have  been  unable  to  find  anywhere  anything  which 
alludes  in  any  way  to  the  reservation  of  a  street.  Upon 
the  contrary,  the  thing  saved  and  reserved  from  the 
granted,  is  part  of  that  which  was  before  granted,  viz.: 
so  much  of  the  several  water  lots  and  soil  under  water 
above  mentioned  as  will  be  necessary  to  make  Washing- 
ton street  sixty  feet  wide  and  West  street  seventy  feet 
wide.  It  is  not  the  streets  which  are  saved  and 
reserved,  but  the  land  under  water  upon  which  the 
streets  were  to  be  built,  and  which  land  under  water 
was  included  in  the  general  description  contained  in 
the  grant,  and  by  the  clause  in  question  is  severed  from 
the  estate  granted. 

The  words  which  follow  in  the  saving  clause,  viz.: 
•**  the  said  streets  to  be  extended  and  continued,  &c." 
only  refer  to  the  position  of  the  streets  in  respect  to  the 
premises  described  in  the  deed. 

Neither  is  this  exception  void  because  it  is  as  laige 
as  the  grant  itself  and  therefore  repugnant  to  the  deed, 
as  is  the  case  where  a  person  grants  two  acres  excepting 
one  of  them.  But,  this  exception  is  good,  because  the 
granting  part  of  the  deed  is  in  general  terms,  and  a 
particular  part  of  the  premises  granted  is  excepted 
from  the  operation  of  the  grant.  In  the  grant  of  a 
piece  of  land,  excepting  the  trees  and  woods,  the 
exception  is  good. 

"  So  if  one  have  a  manor  wherein  is  a  wood  called 
the  great  wood,  and  he  grant  his  manor,  excepting  all 
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the  woods  and  underwood  that  grow  in  the  great  wood 
and  all  the  trees  that  grow  elsewhere,  this  is  a  good 
exception'*  {Shepard^s  Touchstone^  76). 

In  the  case  of  Cunningham  v.  Knight,  1  Barh,  399, 
there  was  a  conveyance  of  one  hundred  acres,  undoubt- 
edly described  by  metes  and  bounds,  "  reserving  and 
exempting  seven  acres  from  the  southwesterly  part  of 
said  piece  of  land,  &c.,"  and  this  was  held  to  be  a  good 
exception.  The  only  difference  between  this  case  and 
the  one  at  bar  being  the  use  of  the  word  "exempting" 
instead  of  "saving."  The  common  definition  of  the 
word  "saving"  is  "with  the  exception  of,"  and  this  is 
precisely  what  is  meant  by  "exempting." 

Thus  it  would  appear  that,  testing  this  exception  by 
the  most  technical  rules,  there  is  little  doubt  of  its 
validity ;  but  when  we  come  to  consider  that  at  the 
present  time  the  tendency  of  modem  decisions  is  to 
give  effect  to  the  intention  of  the  parties  in  a  grant 
rather  than  to  defeat  such  intent  by  an  adherence  to 
arbitrary  rules  of  construction,  there  seems  to  be  but 
little  difficulty  in  coming  to  the  conclusion  that  there 
was  no  intention  upon  the  part  of  the  city  of  New 
York,  in  these  grants,  to  part  with  the  fee  of  the  streets 
included  within  their  limits. 

It  had  become  part  of  the  settled  policy  of  this  city 
long  before  this  grant  was  made  to  acquire  the  fee  to 
all  the  streets  which  it  caused  to  be  opened  for  public 
use,  and  can  it  be  supposed  for  a  moment  that  in  a 
grant  of  land  which  it  owned,  it  would,  contrary  to  this 
settled  policy,  have  conveyed  the  fee  of  the  streets 
included  within  the  limit  of  the  grant  ? 

The  exception  contained  in  the  deed  under  considera- 
tion shows  that  this  policy  was  in  the  minds  of  the  par- 
ties at  the  time  of  the  making  of  the  grant. 

But  it  is  argued,  if  the  fee  of  that  portion  of  the 
premises  granted  which  was  included  within  the  limits 
of  West  and  Washington  streets  was  intended  to  be 
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reserved  in  the  city,  why  did  the  city  take  a  covenant 
from  the  grantee  in  the  deed,  "that  the  said  wharves 
and  streets  shall  forever  thereafter  continue  to  be  and 
remain  public  ^streets  and  highways"  i — that  it  would 
be  absurd  to  make  such  a  covenant  in  respect  to  lands 
the  title  to  which  remained  in  the  grantor. 

The  deed,  after  having  given  a  description  of  the 
premises  granted,  as  above  mentioned,  and  after  having 
set  forth  the  terms  upon  which  the  same  shall  be  held, 
proceeds  as  follows :  "And  that  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  or  some  or  one  of 
them,  shall  or  will,  at  his  and  their  own  proper  cost 
and  charges,  within  three  months  next  after  he  and 
they  shall  be  thereunto  required  by  the  said  party  of 
the  first  part,  but  not  until  he  or  they  shall  be  so 
required  or  permitted,  build,  erect,  make  and  finish,  or 
t  cause  to  be  built,  erected,  made  and  finished  such  good, 
sufficient  and  firm  wharves  and  streets  as  shall  be 
necessary  to  make  Washington  street  sixty  feet  wide 
and  West  street  seventy  feet  wide,  as  may  be  included 
within  the  boundaries  of  the  above  mentioned  and 
described  water  lot,  or  soil  under  water,  situate  on  the 
northerly  side  of  King  street,  or  such  other  plan  as  may 
be  adopted,  and  in  such  manner  as  shall  be  directed  by 
the  said  party  of  the  first  part  or  their  successors." 
And  after  referring  to  other  premises  mentioned  in  the 
grant,  not  affected  by  this  action,  contains  as  follows : 
"  And,  also,  that  he,  the  said  party  of  the  second  part, 
his  heirs  or  assigns,  or  some  or  one  of  them,  shall  and 
will,  from  time  to  time  (and  at  all  times),  forever  here- 
after, at  his  and  their  own  proper  cost  and  charges, 
pave,  uphold,  and  keep  in  order  and  repair  the  said 
wharves  and  streets  above  mentioned ;  and  that  the 
said  wharves  or  streets  shall  forever  thereafter  continue 
to  be  and  remain  public  streets  or  highways,  for  the  free 
and  common  use  and  passage  of  the  inhabitants  of  said 
city,  and  all  others  passing  through  the  same,  and  in 
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like  manner  as  the  other  public  streets  or  wharves  of 
the  city  now  are  or  lawfully  ought  to  be." 

It  thus  appears  that  the  grantee  was  to  erect  and 
build  such  streets  and  wharves  as  should  be  necessary 
to  make  Washington  street  sixty  feet  wide  and  West 
street  seventy  feet  wide,  and  he  was  bound  to  keep  in 
good  order  and  repair  the  said  wharves  and  streets,  and 
then  follows  the  covenant  for  public  use,  and  it  will  be 
subsequently  seen  that  the  grantee  was  to  have  the 
exclusive  right  to  the  wharfage  to  arise  from  the  wharf 
to  be  maintained  by  him.  This  covenant  may  have 
been  taken  as  a  precaution  against  the  assertion  of  any 
exclusive  right  by  the  grantee  to  the  wharves  and 
streets  built  by  him,  because  of  the  fact  of  their  erection 
at  his  cost  and  expense,  and  his  right  to  wharfage 
arising  therefrom,  and  to  place  beyond  controversy  the 
rights  of  the  public  in  their  use,  and  such  a  construc- 
tion would  make  harmonize  all  the  parts  of  the  deed, 
and  give  due  e£Fect  to  each. 

If  the  construction  above  contended  for  is  not  a  true 
one,  what  could  the  grantor  have  supposed  he  was 
saving  and  reserving  by  the  saving  clause  above  men- 
tioned, and  what  did  the  grantee  suppose  was  being 
saved?  Because,  if  the  plaintiff  is  right,  then  the 
whole  clause  is  meaningless,  as  the  covenants  of  the 
grantee  compelled  him  to  build  the  streets  and  wharves 
and  dedicate  them  to  public  use,  and  this  embraces  the 
whole  of  the  right  which  the  city  can  claim  in  respect 
to  these  streets  and  wharves.  It  seems  to  me  to  be 
much  more  absurd  to  hold  that  it  was  not  the  under- 
standing of  the  parties  that  the  fee  of  the  streets  was 
not  excepted  from  the  grant,  than  that  the  covenant  for 
public  use  contained  in  the  deed  was  intended  to  set  at 
rest  any  claim  for  the  exclusive  enjoyment  of  the 
streets  and  wharves  by  the  grantee,  because  of  their 
being  built  and  maintained  by  him.  The  latter  con- 
struction gives  effect  to  every  part  of  the  deed,  whereas 
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the  former  nullifies  an  important  part  thereof,  which 
was  certainly  inserted  for  a  well-defined  purpose. 

In  the  case  of  Borell  v.  Mayor,  &c.,  2  Sandf.  552,  where 
the  grantee  in  the  very  deed  in  question  desired  to 
escape  taxation  upon  this  bulkhead,  it  was  strenuously 
urged  upon  his  part  that  he  had  no  fee  in  the  land 
covered  by  West  and  Washington  streets  and  the 
bulkheads  in  question,  and  the  court  expressly  held, 
that  the  title  to  the  land  never  i)assed  out  of  the  city 
by  this  conveyance,  and  that  they  were  the  legal 
owners  of  the  bulkhead  and  wharf  created  thereon  by 
Mr.  Astor  under  the  covenants  in  the  grant.  It  is  true 
that  in  the  opinion  the  learned  judge  holds  that  the 
grantee's  right  to  collect  wharfage  is  a  grant,  but  a  grant 
of  what  character?  This  plainly  appears  when  he 
speaks  of  the  grant  as  being  a  tranter  by  the  corpora- 
tion of  New  York  to  Mr.  Astor  of  a  right  simply  to 
collect  wharfage,  without  any  right  to  the  soil.  The 
crown  having  granted  to  the  corporation  of  New  York 
all  the  wharfage  arising  and  to  be  collected  from  the 
whole  island,  this  right  to  wharfage  was  simply  a  trans- 
fer of  a  part  of  this  franchise. 

In  the  case  of  Van  Zandt  v.  Mayor,  8  Bosw.  375,  the 
court  expressly  place  the  plaintiff's  right  to  damages 
upon  the  ground  that  he  was  the  owner  of  the  fee  of 
the  land  upon  which  the  bulkhead  stood,  and  the  right 
to  collect  wharfage  was  a  necessary  incident  to  the  fee 
in  the  land. 

It  is  further  agreed  upon  the  part  of  the  plaintiff, 
that  the  defendants  cannot  raise  this  question,  because 
they  have  admitted  in  the  stipulation  as  to  facts  that 
the  title  was  in  the  giantee.  The  admission  is  as  fol- 
lows : 

"  That  the  said  John  Jacob  Astor  died  seized  of  the 
said  granted  premises,  and  of  the  improvements 
thereon,  and  of  the  bulkheads  hereinbefore  referred 
to."    The  previous  part  of  the  stipulation  is,  ^^  that  oa 
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the  said  first  day  of  Angnst,  1810,  the  said  defendants, 
the  Mayor,  &c.,  by  various  indentures  or  grants,  bear- 
ing date  on  that  day — copies  of  which  are  hereunto 
annexed,  marked  Schedules  A,  B,  and  C,  and  made  a 
part  of  this  stipulation — ^granted  and  conveyed  to  the 
said  John  Jacob  Astor  the  premises  therein  described." 

That  is,  the  defendants  admit  the  due. execution 
and  delivery  of  deeds  of  which  copies  are  annexed ; 
then,  in  a  subsequent  part  of  the  stipulation,  we  find 
the  admission  that  the  said  John  Jacob  Astor  died 
seized  of  the  said  granted  premises  and  of  the  improve- 
ments thereon,  &c. 

It  is  apparent  that  all  that  was  intended  by  this 
stipulation  was  to  admit  that  Mr.  Astor  had  never 
parted  with  or  encumbered  his  title  to  any  portion  of 
the  premises  granted  by  the  deeds  before  mentioned  or 
their  appurtenances,  and  was  in  possession  of  the  same, 
and  that  the  word  "seized"  was  intended  to  have  no 
greater  or  more  extended  signification  than  this.  I  am 
of  the  opinion,  therefore,  that  the  right  of  the  plaintiff 
to  collect  wharfage  does  not  lay  in  grant. 

I  will  now  consider  the  clause  in  the  deed  under 
which  the  plaintiff  must  base  his  claim  for  the  wharf- 
age. It  is  as  follows:  "And  that  the  party  of  the 
second  part,  his  heirs  and  assigns,  paying  and  perform- 
ing, keeping  and  observing  the  several  covenants  and 
agreements  herein  mentioned  and  contained  on  his  and 
their  part,  to  be  paid,  kept  and  performed,  shall  and 
may  lawfully  at  all  times  hereafter,  fully  and  freely 
have,  use  and  enjoy  to  his  and  their  own  use,  all  and 
all  manner  of  wharfage,  benefits  and  advantages  grow- 
ing, accruing  or  arising  by  or  from  the  wharf  or  wharves 
to  be  erected  on  the  west  end  of  the  premises,  being  of 
the  width  of  one  hundred  and  fifty  feet." 

The  counsel  for  the  plaintiff,  in  his  argument, 
assumed  a  fact  which,  as  far  as  I  have  been  able  to  dis- 
cover, does  not  exist,  and  that  is,  that  the  westerly  line 
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of  the  grant  is  described  as  the  permanent  exterior  line 
of  the  city.  I  find  nothing  in  the  deed  which  refers  to 
any  exterior  line  ;  the  only  reference  to  a  i)ermanent 
line  is  to  the  i)ermanent  line  of  West  street.  There  is 
nothing  in  the  deed  which  in  the  most  remote  degree 
refers  to  an  exterior  line.  It  was  well  known  to  the 
parties  to  the  deed  that  the  city  owned  some  two  hun- 
dred feet  of  land  nnder  water  beyond  the  line  of  West 
street,  and  only  the  clearest  language  would  justify 
a  court  in  holding  that  the  city  intended  to  make  this 
large  tract  of  land  subservient  to  a  grant  made  by  them 
of  premises  much. less  in  extent. 

The  covenant  in  this  case  is  that  the  grantee  shall 
fully  and  freely  use  and  enjoy  the  wharfage  which 
shall  accrue  from  the  wharves  to  be  erected  by  him. 
That  is,  he  shall  have  the  right  to  collect  all  wharfage 
which  shall  accrue  from  these  wharves.  The  covenant 
is  not  that  the  grantee  shall  always  be  entitled  to 
wharfage,  but  merely  to  the  wharfage  to  accrue  from 
the  wharf  which  the  grantee  is  to  maintain  on  the 
west  end  of  the  premises  granted,  and  when  this  west 
end  ceased  to  be  the  exterior  line  of  the  city  no  wharf- 
age could  accrue,  and  there  would  be  no  violation  of 
the  covenant.  There  is  nothing  in  the  terms  of  the 
covenant  which  is  opposed  to  this  construction,  for  the 
defendants  have  not  bound  themselves  not  to  use  the 
land  outside  of  the  wharf,  nor  have  they  anywhere 
covenanted  that  the  grantee  should  have  free  access  to 
this  wharf  over  the  land  owned  by  them. 

It  seems  to  me,  therefore,  that  if  the  right  of  the 
plaintiff  to  this  wharfage  rests  in  covenant,  that  there 
has  been  no  breach  of  the  covenant  by  reason  of  the 
taking  possession  by  the  city  of  the  land  outside  of  the 
wharfage  and  improving  it. 

The  case  of  Purman  t).  Mayor,  6  Saiidf.^  would 
cover  the  case  on  this  question.    In  the  case  of  Whit- 
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ney  v.  Mayor,*  the  plaintiff  relied  upon  a  covenant  as 
to  wharfage  almost  similar  to  the  one  in  question,  and 
the  court  certainly  did  not  sustain  his  claim,  whatever 
else  they  did  not  decide.  The  force  of  these  two  cases 
was  very  api>arent  to  the  counsel  for  the  plaintiff, 
because  they  base  almost  the  whole  of  their  argument 
upon  the  fact  that  the  plaintiff's  right  to  this  wharfage 
lies  in  grant  and  not  in  covenant. 

The  language  of  the  act  creating  the  dock  depart- 
ment gives  no  right  to  compensation  for  interference 
with  privileges,  unless  the  person  enjoying  such  privi- 
lege has  such  a  right  to  its  enjoyment  as  would  pre- 
clude the  city  from  making  any  use  of  its  property 
which  would  interfere  with  such  enjoyment. 

The  dock  department  must  carry  on  its  work  ^^with- 
(mt  iTderference  with  the  property  or  rights  of  other  s^ 
If  they  cannot  do  so,  they  must  extinguish  such  rights 
by  purchase,  or  by  such  proceedings  as  are  provided 
for  the  taking  of  private  property  in  the  city  for  pub- 
lic streets  or  places. 

There  is  nothing  in  this  act  which  at  all  contem- 
plates the  making  of  compensation  for  injuries  which 
may  be  sustained  by  adjacent  premises  by  a  lawful  use 
by  the  city  of  its  own  property. 

The  conclusion  at  which  I  have  arrived,  therefore, 
is,  that  the  right  of  the  plaintiff  to  this  wharfage  rest- 
ing in  covenant,  and  the  city  not  having  in  any  manner 
covenanted  not  to  use  the  land  outside  of  the  wharf, 
and  not  having  given  any  easement  over  the  land  for 
the  benefit  of  the  wharf,  that  the  defendant  has  invaded 
no  right  of  the  plaintiff  in  making  use  of  the  land  out- 
side of  West  street. 

The  complaint  must  be  dismissed  with  costs. 

♦  In  "WHmiEY  t,  Matob,  &c.,  of  New  York  {K  T,  Court  of 
Appeals^  in  1855),  it  was  held  that:  1.  The  power  of  the  city  of 
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New  York  to  construct  piers  upon  the  lands  under  water,  granted 
it  by  its  charter,  is  a  legislative  power,  which  the  officers  of  the 
corporation  cannot  by  covenant  abrogate  or  restrict. 

2.  If  power  is  given  to  a  municipal  corporation  to  do  a  thing  which 
may  affect  private  rights,  or  cause  it  to  be  done,  and  it  is  to  be  the 
sole  judge  of  the  necessity  or  propriety  of  doing  it,  and  may  direct 
the  manner  in  which  it  shall  be  done,  any  irregularity  in  the  proceed" 
ings  does  not  render  them  illegal,  but  the  rights  of  aU  parties  affected 
thereby  may  be  enforced  by  action. 

Where  the  city  of  New  York  conveyed  certain  lots  of  land  then 
under  water,  and  covenanted  to  allow  the  grantee  to  take  in  per- 
petuity the  wharfage  to  arise  from  a  bulkhead  and  street  forty  feet 
wide,  he  agreeing  to  construct  such  street,  but  before  he  had  done 
so,  the  legislature  passed  acts  ordaining  that  the  street  should  be 
seventy  feet  wide,  and  at  the  same  time  enacted  a  provision  respecting 
the  building  of  piers  upon  lands  under  water  belonging  to  the  city, 
lying  outside  of  the  lands  conveyed,  which  would  impair  the  grantce^s 
right  of  wharfage  under  the  grant  of  the  land,  but  provided  that  if 
the  grautee  would  build  the  piers  he  might  have  the  wharfage,  and 
he  constructed  the  street  and  bulkhead  opposite  his  land  on  the  new 
line  and  thus  became  entitled  to  wharfage  under  the  covenant  in  the 
deed,  but  did  not  build  a  pier, — Held,  that  he  thereby  assented  to  the 
qualification  of  his  rights  under  the  covenant  and  to  the  new  system 
for  regulating  the  water-front  of  the  city,  and  was  not  entitled  to 
damages  for  any  injury  he  might  sustain  from  the  erection  of  a  pier  in 
front  of  his  bulkhead  by  the  city. 

Also, — EM,  that  the  aforesaid  covenant  was  subject  to  the  power 
of  the  legislature  to  change  the  water-front  of  the  city,  though  it 
might,  as  an  incident,  impair  or  even  render  useless  the  rights  of 
wharfage  mentioned  in  the  contract. 

By  such  a  covenant  the  city  did  not  bind  itself  not  to  use  its  land 
outside  of  the  premises  granted,  nor  to  do  nothing  which  might 
interfere  with  the  continuance  of  the  wharf. 

Appeal  by  defendant  from  a  judgement. 

This  action  was  brought  by  one  Whitney  against  the  Mayor,  &c 
of  New  York,  for  damages  for  loss  of  wharfage  caused  by  the  constmc- 
tion  of  a  pier  in  front  of  his  land,  on  the  following  state  of  facta. 

On  September  9,  1772,  the  defendants  granted  to  Hendrick 
Rutgers  a  lot  of  land  then  lying  under  water,  bounded  on  the  north 
by  Water  street,  on  the  west  by  land  to  be  granted  to  Eve  Provost, 
on  the  south  by  the  East  River,  and  on  the  east  by  Charlotte  S% 
afterwards  Pike  Slip,  containing  in  breadth,  front  and  rear,  twenty- 
six  feet,  and  in  length  two  hundred  feet.     On  the  same  day  they 
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gnnted  to  Eve  Provost  another  lot  of  land,  also  then  lying 
Quder  water,  bounded  on  the  north  by  Water  street,  on  the 
vest  by  land  to  be  granted  to  Nicholas  De  Peyster,  on  the  south 
by  the  East  River,  and  on  the  east  by  land  granted  to  Hendrick 
Ratgers,  containing  in  breadth  one  hundred  feet  front  and  rear, 
and  the  length  two  hundred  feet.  The  last  lot  was  immediately 
adjoining  the  first.  Hendrick  Rutgers  covenanted  in  his  deed  that  he 
would  make  a  wharf  or  street  of  twenty-four  feet  in  breadth,  on  the 
east  side  of  the  lot  conveyed  to  him,  contiguous  to,  and  adjoining 
Charlotte  Slip;  and  Eve  Provost  covenanted  in  her  deed,  that  she 
would  make  and  build  a  wharf  or  street  of  forty  feet  in  breadth  on 
the  outward  part  of  the  lot  granted  to  her,  next  to  the  East  River. 
Each  of  these  wharves  or  streets  was,  by  the  covenants  contained  in 
the  deeds,  to  be  made  on  or  before  September  9,  1782,  and  the  de- 
fendants covenanted  in  their  deeds  that  each  of  the  grantees  should 
have  and  enjoy  all  manner  of  wharfage,  cranage,  benefit  and  advan- 
tages growing,  arising,  or  accruing  by  or  from  the  wharves  to  be 
made  by  them  respectively.  It  appeared  by  a  map,  which  formed 
a  part  of  the  bill  of  exceptions,  that  a  wharf  or  street  was  made  upon 
the  westerly  side  of  Charlotte  Slip,  although  it  did  not  appear  by 
whom,  or  when  it  was  built,  and  there  was  some  uncertainty  as  to  its 
extent  and  dimensions.  As  nothing  to  the  contrary  appeared,  or  was 
alleged,  it  was  assumed  that  it  was  made  in  conformity  with  the 
covenant  contained  in  the  deed  of  Rutgers.  There  was  nothing  in 
the  bin  of  exceptions  which  showed  that  the  wharf  which  Eve 
Provost  agreed  to  make,  was  built  before  the  year  1888.  A  few 
years  previous  to  this  latter  period,  the  defendants  formed  a  plan  for 
extending  the  street,  which,  in  that  part  of  the  city  is  called  South 
street,  and  which  was  to  be  made  seventy  feet  in  width,  so  that  it 
would  form  the  outer  boundary  of  the  lots  granted  to  Rutgers  and 
Provost,  and  would  cross  Pike  Slip,  formerly  Charlotte  Slip ;  and  as  a 
part  of  the  plan,  determined  that  a  pier  should  be » built  on  the 
westerly  side  of  Pike  Slip  to  extend  into  the  East  River,  not  to  ex- 
ceed two  hundred  and  fifty  feet.  In  order  to  extend  South  street, 
it  became  necessary  to  fill  up  Pike  Slip,  and  for  that  purpose  a 
bulkhead  was  built,  which  now  forms  the  outer  boimdary  of 
the  street,  and  it  also  became  necessary,  for  the  security  of  the 
work,  to  build  a  return  bulkhead,  connecting  with  the  then 
existing  wharf  on  the  westerly  side  of  the  slip.  This  was  done 
by  the  defendants,  imder  the  provisions  of  the  act  of  1818  in 
reference  to  the  filling  up  of  slips.  At  about  the  same  time  the 
plaintiff  in  this  sidt,  who  had  become  the  owner  of  the  lot  con- 
veyed to  Rutgers  and  Provost,  constructed  a  bulkhead  in  front  of 
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those  lots,  so  far  as  it  had  not  been  done  by  the  defendants,  which 
also  forms  a  part  of  the  outer  boundary  of  8outh  street.  After  this 
had  been  done,  the  corporation  of  the  city,  at  its  own  expense,  con- 
structed a  pier  on  the  westerly  side  of  the  slip,  extending  into  the 
£a8t  River  two  hundred  and  ten  feet,  and  forty  feet  in  width.  This 
pier  adjoined  the  bulkhead  which  formed  the  outer  bonndaiy 
of  South  street,  and  covered  the  twenty-six  feet  which  had 
been  built  by  the  defendants  at  the  end  of  the  wharf  made 
by  Rutgers,  and  fourteen  feet  of  the  adjoining  bulkhead  which 
had  been  constructed  by  the  plointifE.  The  plaintiS  contended, 
and  the  court  below  held,  that  by  the  deeds  to  Rutgers  and  Provost, 
he  became  entitled  to  the  wharfage  upon  the  outer  boundary  of 
the  lots  conveyed  to  them,  and  owned  by  him ;  and  that,  as  he  had 
been  deprived  thereof  to  the  extent  of  forty  feet,  by  the  constarac* 
tion  of  the  pier  which  had  been  built  by  the  defendants,  he  was 
entitled  to  damages  for  the  injury  which  he  alleged  that  he  had 
sustained. 

Other  material  facts  sufficiently  appear  in  the  following  opinions. 

Edwabds,  J. — ^The  bill  of  exceptions  in  this  case  does  not  present 
the  facts  upon  which  the  rights  of  the  respective  parties  must  depend, 
with  that  degree  of  fullness  and  particularity  which  might  be  desired. 
The  statements,  however,  which  were  submitted  upon  the  argument, 
relieve  the  case,  to  a  great  extent,  from  that  difficulty. 

[The  learned  judge  here  stated  the  facts  substantially  as  above,  and 
then  continued  as  follows :] 

The  first  point  which  is  made  by  the  plaintiff  is,  that  the  defend- 
ants professed  to  construct  the  pier  in  question  under  the  provisions 
of  the  act  of  1806,  re-enacted  in  1818,  but  that  their  proceedings  bare 
not  been,  in  all  respects,  in  conformity  with  the  requirements  of  the 
statutes,  and  that  therefore  their  acts  were  illegal.  A  correct  under- 
standing of  the  circumstances  under  which  the  statute  referred  to  was 
passed,  may  aid  us  in  arriving  at  its  true  construction.  The  Hoot- 
gomerie  Charter  granted  to  the  defendants  all  the  land  lying  under 
water  from  Corlaer's  Hook  to  VHiitehall,  extending  from  low-water 
mark  four  hundred  feet  into  the  East  River. 

The  defendants  at  an  early  period  granted  a  considerable  portion  of 
this  land,  lying  in  the  lower  part  of  the  city,  to  individuals.  In  the 
year  1798  it  was  deemed  expedient  to  make  a  street  or  wharf  seventy 
feet  wide  upon  the  extremity  of  the  foiu*  hundred  feet,  which  should 
form  the  outer  boundary  of  the  city.  In  order  to  prevent  this  object 
a  plan  was  drawn,  upon  which  the  contemplated  street  was  marked 
out,  which  was  to  be  called  South  street,  and,  as  it  was  supposed 
that  the  defendants  did  not  possess  adequate  powers  to  carry  their  in- 
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tentions  into  efFcct,  a  petition  was  presented  to  the  legislature,  which 
stated  the  importance  of  the  projected  improTement,  and  prayed  that 
the  necessary  authority  might  be  granted.  The  legislature  there- 
upon passed  an  act  commencing  with  a  preamble  which  recited  the 
substance  of  the  petition,  and  conferred  the  powers  which  were  de- 
sired. 

The  act  also  authorized  the  defendants  to  direct  piers  to  be  sunk, 
and  completed,  at  such  distances  as  they  should  think  proper,  in  front 
of  the  streets  or  wharves  extending  along  the  river,  at  the  expense  of 
the  proprietors  of  the  lots  lying  opposite  to  the  places  where  such 
piers  should  be  directed  to  be  sunk,  and  if  the  proprietors  neglected, 
or  refused  to  sink,  and  make  such  piers,  it  was  enacted  that  it  should 
be  lawful  for  the  defendants  to  sink  and  make  the  same,  at  their  own 
expense,  and  receive  the  wharfage. 

In  the  year  1801,  the  defendants  passed  an  ordinance,  by  which 
they  directed  the  respective  owners  of  lots  fronting  on  South  street, 
from  Wall  Street  Slip  to  Ply  Market  Slip,  to  make  a  pier  on  the  north- 
east aide  of  Wall  street,  and  complete  it  according  to  the  directions 
therein  given;  on  doing  which  it  was  provided  that  the  defendants 
should  grant  the  pier  to  the  owners  of  the  lots,  reserving  to  the  cor- 
poration the  right  of  wharfage  and  slippage  on  the  side  of  the  pier  ad- 
joining a  public  slip.  The  grantee  of  one  of  the  piers  contested  the 
right  of  the  defendants  to  make  such  a  reservation,  and  it  was  finally 
held  to  be  illegal  (Corporation  v.  Scott,  1  Caine$y  548).  The  ground, 
upon  which  the  court  placed  their  decision  was,  that  the  land  on 
which  the  pier  was  made  had  never  been  granted  to  the  defendants, 
it  being  outside  of  the  four  hundred  feet  given  by  the  Montgomerie 
Charter;  that  no  implied  grant  was  contained  in  the  act  of  the  legisla- 
tore  which  authorized  the  corporation  to  direct  piers  to  be  sunk,  and 
that  in  giving  such  directions  it  acted  merely  as  an  authorized  agent 
or  attorney  for  the  public.  After  this  decision  was  made,  and  in  the 
year  1806,  an  act  was  passed,  which  provided  that  in  all  cases  where 
the  defendants  should  think  it  for  the  public  good  to  enlarge  any  of 
the  slips  in  the  city,  they  should  have  the  power  to  do  so,  and  upon  pay- 
ing one-third  of  the  expenses  of  building  the  necessary  piers  and 
bridges,  should  be  entitled,  not  only  to  the  slippage  on  the  side  of  the 
piers  which  should  be  adjacent  to  such  slips  respectively,  but  alsp  to 
one-half  of  the  wharfage  to  arise  from  the  outermost  end  of  the  piers. 

It  will  be  seen  that  by  this  act  a  distinction  was  introduced  between 
piers  which  were  built  in  front  of  lots  belonging  to  private  individ- 
uals, and  piers  which  enlarged  a  slip.  The  reason  of  this  distinction 
was,  that  the  slips  were  owned  by  the  defendants.  They  had  originally 
been  formed  by  the  natural  indentations  in  the  shore,  and  had  been  re- 
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served  and  kept  open  by  the  corporation  for  the  public  convenience. 
Under  these  circamstances,  when  it  became  necessary  to  constnict 
piers  for  the  pnrpose  of  enlarging  slips,  there  was  a  manifest  justice 
in  giving  the  city  at  least  equal  advantages  and  benefits  with  the 
owners  of  adjoining  lots.  The  acts  which  have  been  referred  to  were 
embodied  in  substance  in  the  act  of  1813,  ''To  reduce  several  laws 
relating  particularly  to  the  City  of  New  York  into  one  act "  (2  X. 
1813,  431  et  seq,). 

The  counsel  for  the  plaintiff  contended,  upon  the  argument,  thst 
the  resolution  passed  by  the  defendants  that  a  pier  should  be  built  on 
the  westerly  side  of  Pike  Slip,  to  extend  not  more  than  two  bnodred 
and  fifty  feet  from  the  southerly  line  of  South  street  into  the  Eist 
River,  and  the  notices  given  in  pursuance  of  it,  were  defective,  and  be 
stated  several  specific  objections,  all,  however,  founded  upon  the  as- 
sumption that  the  plaintiff  had  the  primary  right  to  build  the  pier  in 
question,  and  that  the  defendants  had  no  right  to  build  it  until  they 
had  given  directions  to  the  proprietors  of  the  lots  opposite  to  the 
place  where  the  pier  was  to  be  sunk  that  they  should  build  it,  as  if 
provided  by  the  acts  of  1798,  1806,  and  1813.  It  is  apparent  from  the 
course  of  legislation  which  has  been  alluded  to,  that  all  the  statutory 
provisions  which  have  been  made  in  reference  to  the  construction  of 
piers,  apply  only  to  such  as  shall  be  built  outside  of  the  four  hundred 
feet  beyond  low-water  mark.  As  to  piers  constructed  within  the  four 
hundred  feet,  no  legislative  aid  was  necessary,  for  the  charter  at  the 
same  time  that  it  granted  the  land,  also  granted  *'  full  powers  and 
authority  at  any  time  or  times  thereafter  to  fill,  make  up,  wharf,  and 
lay  out  every  part  thereof,  and  the  same  to  build  upon,  and  make  use 
of  as  the  Mayor,  Aldermen,  and  Commonalty  should  think  fit" 
(KerWi  Charter  J 147).  It  appears  by  the  bill  of  exceptions  that  the 
outer  line  of  the  plaintiff^s  lots  extended  only  to  the  distance  of  two 
hundred  feet  from  low-water  mark,  and  the  two  hundred  feet  beyond 
his  lots  belong  to  the  defendants. 

It  is  evident,  then,  that  the  defendants  had  a  perfect  authority,  wi- 
der their  charter,  to  build  the  pier  at  Pike  Slip. 

It  existed  anterior  to  and  irrespective  of  any  legislation  on  that 
subject.  It  is  urged,  however,  upon  the  part  of  the  plaintiff,  that  if 
the  corporation  possessed,  either  under  its  charter  or  by  virtue  of  its 
ownership  of  the  land,  any  right  to  construct  a  pier  at  the  point  ia 
question  prior  to  the  act  of  1798,  such  authority  was  surrendered  at 
the  time  that  the  act  was  passed.  I  can  see  nothing  which  can  in  any 
way  countenance  such  a  view.  It  will  be  remembered  that  the  plan 
which  had  been  made  by  the  defendants  before  they  requested  the 
passage  of  the  act,  marked  out  a  street  at  the  extremity  of  the  foor 
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handred  feet,  and  the  petition  which  they  presented  to  the  legislature 
stated  the  difficulties  which  they  encountered  in  carrying  the  plan 
into  execution. 

They  said  that  they  had  directed  a  permanent  street  of  seventy  feet 
in  width  to  be  laid  out,  and  completed,  on  the  extremity  of  their 
grants  already  made,  and  thereafter  to  be  made,  on  the  East  River, 
to  be  called  South  street;  that  by  reason  of  the  irregular  course  of  the 
shore  at  low-water  mark,  the  grants  theretofore  made  extended  to  un- 
equal distances,  and  that,  although  they  were  willing  to  give  the  soil 
under  water  on  which  the  street  was  to  be  made,  yet  it  was  doubtful 
whether  they  could  compel  any  of  the  proprietors  of  the  lots  fronting 
on  the  street  to  make  it  in  any  given  reasonable  time ;  that  they  also 
thought  it  desirable  to  extend  piers  at  right  angles  from  this  perma- 
nent street,  but  that  it  was  doubtful  whether  they  could  compel  the 
individual  proprietors  of  the  wharves  to  build  the  piers,  or  whether, 
ia  case  of  refusal  by  the  proprietors,  the  defendants  could  build  them 
at  the  city -s  expense ;  and  they  then  requested  the  legislature  to  con- 
fer upon  them  such  authority  as  should  be  proper  to  remove  their 
doubts  and  difficulties.      It  appears  from  this  that  the  permanent 
street  was  to  be  at  the  extremity  of  grants  not  only  made,  but  there- 
after to  be  made.     This  clearly  indicated,  as  the  fact  was,  that  the 
street  was  to  be  at  the  extremity  of  the  four  hundred  feet.    They  fur- 
ther say  that,  owing  to  the  irregular  course  of  the  shore,  a  street  of 
suitable  regulaiity  could  not  be  made,  that  is,  as  I  understand  it, 
could  not  be  made  without  taking  some  of  the  land  beyond  the  four 
hundred  feet.    They  also  say  that  it  was  desirable  to  extend  piers  at 
right  angles  from  the  permanent  street,  but  that  it  was  doubtful 
whether  they  could  compel  individual  proprietors  of  the  wharves  to 
build  the  piers,  or  whether,  in  case  of  refusal  by  the  proprietors,  the 
defendants  could  build  them  at  the  expense  of  the  city.    This  also 
shows  that  the  contemplated  piers  were  to  be  sunk  outside  of  the  four 
hundred  feet,  for  within  that  limit  their  chaiter  gave  them  express 
authority  to  use  the  land  as  they  should  think  fit.    The  whole  peti- 
tion shows,  not  that  the  defendants  intended  to  give  up  any  property, 
right,  or  power  which  they  possessed,  but  that  they  required  additional 
rights  and  powers.     The  law  of  1806,  in  reference  to  piers  which  en- 
larged slips,  was  also  evidently  intended  to  give  a  right,  which  did 
not  previously  exist,  when  it  was  necessary  to  construct  the  slip  out- 
side of  the  four  hundred  feet,  as  had  been  decided  in  the  case  of  the 
Corporation  v,  Scott  (ubi  sup.)^  and  1  Ker.  115. 

The  street  which  forms  the  outer  extremity  of  the  plaintifTs  lots  is 
called  South  street,  but  it  is  not  strictly  a  continuation  of  the  South 
street  which  was  made  upon  the  outer  extremity  of  the  four  hundred 
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feet,  and  which  the  corporation  were  authorized  to  make  by  the  tct 
of  1798.    That  street  ends  at  a  point  much  below  this.    It  wm 
probably  from  not  adverting  to  this  fact  that  the  defendants,  in 
constructing  the  pier  in  question,  appear  to  have  intended  to  comply 
with  the  provisions  of  the  statute,  which,  as  has  been  seen,  apply 
only  to  piers  to  be  built  outside  of  the  extreme  limits  of  the  dty, 
and  it  is  entirely  immaterial  whether  they  followed  the  provisions  of 
the  act  or  not,  for  it  had  no  application  to  the  subject  matter.    Bat 
even  if  it  were  applicable,  I  have  no  idea  tfaat  any  irregularity,  how- 
ever great  it  might  be,  would  have  the  effect  which  the  plaintiff 
seems  to  suppose.     The  statute  provides,  that  in  all  cases  where  the 
Mayor,  Aldermen  and  Commonalty  shall  think  it  for  the  public  good 
to  enlarge  a  slip,  they  shall  have  power  to  do  po,  and  it  also  provides 
that  upon  paying  one-third  of  the  expense  of  building  the  neceassry 
piers,  they  shall  be  entitled  to  the  slippage  of  that  side  of  the  pier 
which  shall  be  adjacent  to  the  slip,  and  one-half  of  the  wharfage  to 
arise  from  the  outermost  end  (25  S.  L.  485,  p.  230).     Suppose, 
then,  that  the  defendants,  without  giving  notice  as  directed  by  the 
statute,  should,  at  their  own  expense,  build  a  pier  for  the  purpose  of 
enlaiging  a  slip,  what  would  be  the  consequence  ?    Would  it  be  that 
the  building  of  the  pier  would  be  an  illegal  act,  or  would  it  be  that 
the  rights  of  all  parties  who  were  entitled  to  notice  would,  in  all 
respects,  be  preserved  ?     It  seems  to  me  that  the  latter  is  the  only 
consequence  which  would  follow. 

The  power  is  given  to  the  defendants  to  do  the  thing,  or  cause  it  to 
be  done ;  they  are  the  sole  judges  of  the  necessity  or  propriety  of 
doing  it,  and  they  may  direct  the  manner  in  which  it  shall  be  done. 
It  would  seem,  then,  that  where  there  has  been  irregularity  in  the 
proceedings,  all  that  the  parties  could  claim  would  be  their  pro- 
portionate share  of  the  wharfage— which  is  not  the  claim  which  is  set 
up  here.  But  it  is  not  necessary  to  determine  what  would  be  the 
effect  of  non-com^  ice  with  the  statute  in  a  case  arising  under  it 
It  is  sufficient  the'  ^^  this  case  the  power  exercised  by  the  defendants 
is  not  dependent  upon  the  statute. 

But  it  is  said  that  the  defendants  have  restricted  themselves,  by 
their  covenants,  from  doing  any  act  which  shall  interfere  with  the 
plaintiff^s  claim  for  wharfage. 

As  has  been  already  stated,  the  defendants,'  in  "their  deeds  to 
Rutgers  and  Provost,  covenanted  that  they  and  their  heirs  and 
assigns  should  have  all  manner  of  wharfage,  cranage,  benefits  and 
advantages  growing,  arising,  or  accruing,  by,  or  from  the  wharf 
which  they  agreed  to  make,  fronting  the  East  River.  This  is  the 
covenant  which  is  relied  upon  by  the  plaintiff,  and  the  first  qnestioii 
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which  is  preaented  is,  'what  is  its  meaning  and  extent  ?  It  will  be 
remembeTed  that  the  wharf  to  which  it  applied  was  two  hundred 
feet  within  the  outer  line  of  the  city,  and  that  the  two  hundred  feet 
outside  of  the  wharf  was  owned  by  the  defendants ;  that  at  the  time 
that  the  covenant  was  entered  into  the  city  was  increasing  in  its 
population  and  commerce,  and  it  must  then  have  been  apparent  that, 
at  some  fmture  period,  it  might  be  expedient,  if  not  absolutely  neces- 
sary, to  use  the  property  outside  of  the  wharf.  It  was  in  reference  to 
this  state  of  things  that  the  covenant  was  made,  and  if  it  be  so 
constraed,  it  seems  to  me  that  its  meaning  and  effect  is,  that  the 
covenanters  shall  be  entitled  to  the  wharfage  so  long  as  the  wharf 
shall  continue  to  be  the  outer  extremity  of  the  city ;  that  is,  until  the 
Mayor,  Aldermen  and  Commonalty  shall  deem  it  necessary  for  the 
public  good  to  use  the  land  beyond  it.  There  is  nothing  in  the 
teraks  of  the  covenant  which  is  opposed  to  this  construction ;  for  the 
defendants  have  not  bound  themselves  not  to  use  the  land  outside  of 
the  wharf,  neither  have  they  boimd  themselves  that  they  will  do  no 
act  which  shall  interfere  with  the  continuance  of  the  wharf.  But, 
eren  if  they  had  done  so,  such  a  covenant  could  not  take  away  any 

«'  ^ht  of  the  defendants  to  use  their  property  in  the  manner  in  which 
ey  have  done. 

One  of  the  powers  given  to  the  defendants  by  their  charter  is  to 
make  such  law  as  to  them  shall  seem  useful  and  necessary  for  the 
public  good,  common  profit,  trade,  and  better  government  and  rule 
of  the  city,  and  for  the  better  possessing,   governing,  disposing, 
letting  and  selling  of  its  lands,  tenements,  possessions,  and  heredita- 
ments (Kent's  Charter f  93).     This  power  extended  as  much  to  the 
lands  lying  outside  of  low- water  mark  as  to  any  other  property 
owned  by  the  defendants.    These  lands  were  given  to  them  to  be 
used  for  the  common  profit  and  trade  of  the  city,  especially  for 
wharves,  docks,  and  piers;  and  it  was  not  in  the  T^wer  of  any  set  of 
men,  who  for  the  time  being  might  be  the  n     .  tentatives  of  the 
corporation,  to*  take  away  or  abridge  any  of  its  cor^  rate  leg^tslative 
authority.     This  the  defendants  derived  from  their  charter,  which 
to  them  is  the  permanent  law.    And  it  would  be  a  manifest  absurdity 
to  say  that,  although  the  charter  ol  the  defendants  authorizes  them, 
in  the  exercise  of  their  legislative  powers,  to  use  their  property  for 
streets,  wharves,  docks  and  pier9,  yet  that  their  predecessors  have 
deprived  them  of  that  power  by  the  covenants  which  they  have  made 
with  individuals.    If  the  Mayor,  Aldermen  and  Commonalty  have 
entered  into  any  such  covenants  they  have  transcended  their  powers, 
and  the  covenants  are  void.    In  the  case  of  Presbyterian  Church  o. 
City  of  New  York  (5  Caw.  540),  the  corporation  had  conveyed  lands 
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for  the  purpose  of  a  church  and  cemetery,  with  a  covenant  for  quiet 
enjoyment  The  plaintiffB  brought  an  action  for  covenant  brokoi, 
and  alleged  as  a  breach  that  the  defendants  had  passed  a  bj-liw  by 
which  the  plaintiff  was  prohibited  from  using  the  premises  as  a 
cemetery.  The  defendants  justified  under  their  charter  of  iiioor- 
poration,  and  an  act  of  the  legislature  of  the  State,  which  authorized 
it  to  make  and  pass  such  by-law  and  ordinances  as  they  should  deem 
necessary  and  proper  for  the  regulating,  or,  if  they  should  find  it 
necessary,  preventing  the  interments  of  the  dead  within  the  city. 
The  court,  in  giving  their  opinion,  said  that  '^the  defendants  are 
considered  a  person  in  law  within  the  scope  of  their  corporate  powen, 
and  subject  to  the  same  liabilities  and  entitled  to  the  same  remedies 
for  the  violation  of  contracts  as  natural  persons.  They  are  also 
clothed,  as  well  by  their  charter  as  by  subsequent  statutes  of  the 
State,  with  legislative  powers;  and  in  the  capacity  of  a  local  legis- 
lature, are  particularly  charged  with  the  care  of  the  public  morab 
and  the  public  health  within  their  own  jurisdiction.  In  ascertaining 
their  rights  and  liabilities  as  a  corporation  or  as  an  individual,  we 
must  not  consider  their  legislative  character.  They  have  no  powen 
as  a  party  to  make  a  contract  which  shall  control  or  embarrass  their 
legislative  powers  and  duties.*'  The  same  principle  was  laid  down 
in  the  case  of  Britton  v.  Mayor,  &c,  of  New  York,  which  wis 
decided  by  the  supreme  court  of  this  State,  but  which  is  unreported. 

If  this  was  not  so  it  would  at  all  times  be  in  the  power  of  the  body 
of  men  who  for  the  time  being  should  be  intrusted  with  the  exercise 
of  the  corporate  powers  of  the  defendants  to  effect  a  virtual  repeal  of 
their  charter. 

That  the  power  granted  to  the  defendants  to  construct  piers  npon 
the  lands  granted  them  by  their  charter  is  a  legislative  power,  it 
seems  to  me  cannot  admit  of  a  doubt.  It  is  a  legislative  powff 
granted  to  them  to  be  exercised  for  the  common  benefit  of  all  the 
corporators,  and  while  the  charter  remains  in  force  and  is  unchanged, 
such  power  cannot  be  taken  away,  or  restricted. 

I  think  that  the  judgment  should  be  reversed. 

Denio,  J. — ^I  am  of  the  opinion  that  if  any  wrong  has  been  done  to 
the  respondent  by  the  acts  of  the  corporation  of  the  city  of  Keff 
York,  which  are  complained  of,  it  was  committed  in  constructing  the 
pier  in  such  a  manner,  and  under  such  circumstances,  as  to  deprire 
him  of  the  right  to  construct  the  same  himself,  so  as  to  become 
entitled  to  the  wharfage,  &c.,  pursuant  to  the  statute.  By 
section  224  of  the  **Act  to  reduce  several  laws,  relating  pardcn- 
larly  to  the  city  of  New  York,  into  one  Act,"  passed  April  8, 181S 
(2  B.  L.  [1813],  p.  433),  the  conunon  council  was  authoriaed  to 
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direct  the  construction  of  piers  in  front  of  the  streets  or  wharves, 
extending  round  the  water  part  of  the  city,  at  the  expense  of  the 
proprietors  of  the  lots  lying  opposite  to  the  place  where  the  piers 
were  to  be  constructed,  within  such  times  as  they  might  appoint ;  and 
upon  the  proprietors  neglecting  to  construct  the  piers  so  ordered,  the 
corporation  was  authorized  to  construct  them  at  its  own  expense, 
and  in  that  event  the  city  was  to  recelTC  the  wharfage  to  its  own  use. 
It  is  provided  by  section  225,  that  if  the  piers  were  constructed  by  the 
proprietors,  they,  the  proprietors,  were  to  be  entitled  to  the  wharfage. 

In  point  of  fact,  the  pier  in  question  was  constructed  by  and  at 
the  expense  of  the  corporation,  in  the  year  1888;  and  the  revenue 
accruing  from  the  wharfage  has  been  ever  since  claimed  and  received 
by  the  city.  Assuming  that  the  act  was  a  lawful  exercise  of  legis- 
lative authority,  and  this  was  not  questioned  by  the  respondent's 
counsel,  the  erection  of  the  pier,  pursuant  to  its  provisions,  subverted 
and  destroyed  the  wharfage  at  the  bulkhead,  on  the  south  side  of 
South  street,  for  the  distance  which  it  abutted  upon  that  structure ; 
and,  according  to  the  evidence,  it  rendered  useless,  for  the  purpose 
of  laying  up  vessels,  the  remaining  distance  that  the  bulkhead 
stretched  across  the  water  part  of  the  respondent's  land.  It  is  stated 
that  the  respondent  was  not  afforded  an  opportunity  of  complying 
with  the  direction  of  the  common  council,  and  has  therefore  been 
deprived  of  the  benefit  secured  him  by  the  statute.  In  suppoii  of 
this  position,  it  is  argued  that  the  bulkhead  ought  to  have  been  con- 
structed in  the  first  place,  and  that  the  proprietors  could  not  be 
required  to  make  their  election  until  that  had  been  done.  Doubtless 
the  bulkhead  might  have  been  finished  in  the  first  instance,  but  I  do 
not  see-  any  objection  in  the  work  upon  both  erections  proceeding 
paripoitu,  as  I  understand  to  have  been  the  case,  and  it  is  not  shown 
that  there  was  any  practical  difficulty  in  doing  the  work  in  that  man- 
ner. The  location  of  the  pier  was  sufficiently  defined  in  the  resolu- 
tion of  the  common  council.  It  was  to  be  on  the  westerly  side 
of  Pike  Slip.  It  was  constructed  so  that  the  easterly  side  of  the 
pier  was  in  a  line  corresponding  with  the  westerly  line  of  that  slip; 
and  such  I  should  understand  to  be  the  meaning  of  the  resolution. 
It  is  true,  that  the  width  of  the  work  was  not  given,  nor  the  manner 
of  attaching  it  to  the  bulkhead,  nor  any  particulars  of  the  manner  of 
constructing  it,  and  the  respondent's  counsel  is  right  in  saying  that 
sufficient  data  were  not  given  to  enable  the  respondent  to  go  on  with 
the  work  without  a  further  understanding  of  the  views  of  the  com- 
mon council. 

Without  pronouncing  a  definite  opinion  whether  the  proceedings 
of  the  corporation  were  so  far  regular  as  to  put  the  respondent  in  the 
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wrong,  and  produce  a  forfeitnre  of  his  rights,  it  is  enough  to  decide 
that,  inasmuch  as  the  pier  has  been  constructed,  the  respondent's 
remedy,  if  any,  is  by  an  action  for  the  specific  wrong  he  has  suffered, 
for  depriving  him  of  the  opportunity  to  contribute  to  the  expense, 

\  and  of  having  an  interest  in  the  pier  to  the  same  extent.  This  action 
assumes  that  the  pier  is  an  illegal  obstruction  to  the  use  of  his  wharf, 
that  the  corporation  were  wrong-doers,  and  are  to  be  treated  in  the  same 
manner  that  an  individual  might  be  treated  who  had  wantonly  placed 
an  obstruction  in  the  river  against  the  respondent's  wharf.  I  am  of 
opinion,  that  if  it  should  be  conceded  that  the  corporation  failed  to 
give  the  respondent  the  requisite  notice  to  erect  or  contribute  to  the 
expense  of  erecting  the  pier,  it  does  not  follow  that  that  stmcture  is  a 
nuisance  or  a  purpresture.  The  corporation  was  the  exclusive  judge 
of  the  propriety  of  constructing  piers,  and  of  the  places  where  the? 
should  be  situated.  This  power  was  committed  to  the  common  coon- 
oil  for  important  public  purposes,  having  relation  to  the  commerce  of 
the  great  city  of  which  they  were  the  local  legislature.  It  was,  how- 
ever, to  be  exercised  with  a  proper  regard  to  the  interest  of  riparian 
proprietors ;  but  the  structures  were  to  be  upon  the  land  under  water 

*  belonging  to  the  city,  and  not  to  the  proprietors.  It  would,  however, 
be  likely  to  prejudice  them  by  covering  a  portion  of  their  water 
part;  and  to  compensate  them  for  this  inconvenience,  they  were 
allowed  to  have  the  direct  profits  arising  from  the  pers  if  thej  would 
be  at  the  expense  of  constructing  them.  But  it  cannot  be  maintained 
that  because  a  directing  portion  of  the  statute  has  been  disregarded, 
that  an  important  public  work  which  the  city  had  a  general  right  to 
construct  is  to  be  therefore  regarded  as  a  nuisance.  If  it  were  sitQ- 
ated  upon  the  respondent's  land,  the  case  would  be  different. 

The  tender  regard  which  the  law  entertains  for  individual  prop- 
erty would,  in  such  a  case,  authorize  the  proprietors  to  treat  the  city 
authorities  as  trespassers.  But  it  being  on  the  land  of  the  city,  and 
having  been  erected  by  a  body  having  general  authority,  by  a  public 
law,  to  decide  upon  its  location,  and  to  erect  it,  it  is  rightfully 
erected,  and  lawfully  occupies  the  spot  on  which  it  is  situated.  If 
the  respondent  has  sustained  an  injury  in  being  deprived  of  an  oppor- 
tunity which  the  statute  intended  to  secure  him,  to  erect  it  himself, 
and  have  the  wharfage  arising  from  it,  he  is  entitled  to  his  action  for 
that  specific  grievance.  This  is  not  matter  of  form,  for  it  may  be,  for 
aught  that  has  appeared  in  this  case,  that  the  enterprise  of  construc^ 
ing  the  pier  was  a  very  unprofitable  one,  looking  only  at  the  direct 
revenue  arising  from  it,  and  that  the  respondent  could  not,  with  a 
proper  regard  to  his  own  interest,  have  afforded  to  erect  it  In  snch 
a  case  his  damage  would  be  merely  nominal.    But  this  cause  has  been 
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tried  and  decided  upon  the  theory  that  the  pier  is  unlawfully  in  the 
river.  The  damages  given  are  not  those  which  the  respondent  is  sup- 
posed to  have  suffered  on  account  of  the  want  of  notice,  and  of  a  due 
opportunity  to  erect  it,  and  have  the  profits,  but  such  us  he  would  be 
entitled  to  if  no  one  had  a  right  to  erect  it.  Upon  the  principle 
established  by  the  judgment,  I  do  not  see  why  the  respondent  might 
not  rightfully  demolish  it  as  a  nuisance.  He  could,  certainly,  com- 
pel the  corporation  to  take  it  down,  by  prosecuting  them  daily,  as  in 
the  case  of  a  private  nuisance,  and  that  a  wall,  which  we  are  bound 
to  suppose  is  a  public  benefit  and  convenience,  would  be  at  the  mercy 
of  an  adjoining  land-owner.  For  these  reasons  I  do  not  think  the 
judgment  can  be  sustained. 

In  Marshall «.  Guion  (4  Denio,  681),  it  was  held  that  when  a  pier, 
belonging  in  part  to  private  parties,  was  extended  in  length  by  the 
corporation,  without  giving  the  requisite  notice  to  the  proprietors  of 
the  lots,  that  the  corporation  did  not  own  the  new  part  of  the  pier, 
and  could  not  grant  the  right  to  take  wharfage  at  it.  This  is  a  differ- 
ent question  from  the  present.  It  does  not  draw  in  question  the 
legal  existence  of  the  pier.  It  is  possible  that,  assuming  that  decis- 
ion to  be  correct,  the  respondent  might  claim  a  portion  of  the  wharf- 
age at  the  pier.  The  recovery,  however,  was  not  placed  on  that 
ground.  I  have  assumed  that  the  act  of  1798  {8tat,  c.  80,  p.  450), 
re-enacted  in  1813,  as  before  referred  to,  was  constitutional.  The 
respondent's  counsel  insisted  that  it  was  constitutionally  valid,  and 
that  the  rights  of  all  parties  are  to  be  adjusted  according  to  its  pro- 
visions. I  am  satisfied  this  is  a  correct  view  of  it.  By  the  convey- 
ance of  September  0,  1772,  the  parties  under  whom  the  respondent 
claims  had  the  covenant  of  the  city  to  allow  •  them  to  take  in  per- 
petuity the  wharfage  to  arise  from  a  bulkhead  and  street,  fifty  feet 
wide,  at  the  southerly  line  or  water  part  of  the  lots  granted  to  them, 
of  land  under  water  in  the  £ast  River,  they  agreeing  to  construct  such 
street.  This  street  was  not  made,  nor  does  anything  appear  to  have 
been  done  towards  it  until  after  the  passage  of  the  acts  of  1708  and 
1818.  These  acts  ordained  that  the  outer  street  should  be  seventy 
feet,  instead  of  forty  feet  wide,  and  at  the  same  time  enacted  the  pro- 
vision respecting  piers,  to  which  I  have  referred.  It  is  important  to 
remember  that  they  were  parcels  of  the  same  enactment,  and  that 
they  were  respecting  parts  of  a  system  for  regulating  the  water  front 
of  the  city.  South  street  was  laid  out  accordingly,  covering  forty 
feet  of  the  respondents  water  lot,  and  an  additional  thirty  feet  in  the 
river  adjoining.  It  may  well  be  admitted  that  the  respondent's  right 
to  wharfage  would  attach  to  the  water  front  to  be  created  by  the 
street,  in  the  place  of  the  one  contemplated  by  the  conveyances  of 
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1772,  subject,  however,  to  the  qualification  created  by  the  authority 
to  erect  piers.  So  far,  it  impaired  the  full  effect  of  the  covenanU  m 
those  conveyances. 

It  is  argued  by  the  appellant's  counsel  that  the  corporation  could 
not  restrain  itself  by  contracts  which  should  impair  its  authority  as  a 
municipal  legislature  (See  5  Cate.  539,  585,  588 ;  7  /i2.  349 ;  6  Wheat 
693;  8  C<w.  146  ;  MSS.  opinion  of  Judge  Nelson,  in  Britton  f. 
Mayor,  &c.  of  N.  Y.).  And  it  is  said  that  so  far  as  that  effect  was 
produced,  the  covenants  were  void.  Without  deciding  that  question, 
I  think  this  case  may  be  safely  rested  on  the  consent  of  the  respond- 
ent to  the  new  system  organized  by  the  acts  to  which  I  have  referred. 
It  was  parcel  of  the  system  that  the  street  seventy  feet  wide  should  be 
constructed  at  the  expense  of  the  proprietors  of  lots,  and  those  whose 
grants  did  not  extend  to  the  new  water  line  were  authorized  to  fill  op 
the  land  under  the  water  to  such  line,  and  then  to  own  it  in  fee  simple. 
The  respondent  assented  to  this  arrangement,  and  proceeded  to  con- 
struct the  bulkhead  opposite  to  his  grants,  and  he  thereby  acquired 
valuable  rights.  By  this  act  he  assented  to  the  qualification  of  his 
rights  under  his  covenant,  and  to  the  new  system  for  regulating  the 
water  front  of  the  new  city.  The  provision  respecting  piers  was  an 
important  feature  in  that  system,  which  the  respondent,  after  affirm- 
ing the  portions  which  were  for  his  benefit,  cannot  repudiate.  That 
a  party  may  waive  the  advantage  of  a  constitutional  provision  for  his 
benefit,  is  well  settled  (Baker  v,  Broman,  6  ffill^  47 ;  Embury  v.  Conner, 
8  N.  T.  [Camat]  511).  Although  I  do  not  intend  to  express  any  opin- 
ion upon  the  distinction  which  has  been  taken  between  what  has  been 
called  the  powers  of  the  corporation,  or  a  private  incorporated  com- 
pany, and  those  which  they  possess  for  the  local  government  of  a 
community,  I  am,  nevertheless,  of  opinion  that  the  contract  in 
question,  by  which  the  parties  under  which  the  respondent  clums 
title  became  entitled  to  the  wharfage  at  the  southerly  end  of  the 
land  under  water  granted  to  them,  was  subject  to  the  power  of  the 
legislature  of  the  State  to  change  the  water  front  of  the  city,  though 
it  might,  as  an  incident,  impair  or  even  render  useless  the  rights  of 
wharfage  mentioned  in  the  contract  (Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420). 

I  am  of  opinion,  that  the  judgment  of  the  court  below  ought  to 
be  reversed,  and  a  venire  de  now  be  awarded. 


ABBOTT'S    NEW   CASES.  343 


Mullerv.  Strappman. 


MULLER  V.  STRUPPMAN. 

i\r.  T.  Suprerne  Courts  First  Department ;  Special 

Term^  September j  1878. 

Agaifij  Notemher^  1878. 

SAiiB  OF  Infants*  Lands. — Suspension  of  Powbb  of  Aliena- 
tion.— Will. — RsiKBURSEBiENT   OF   Expenses  fob 
Examination  of  Title. — LiABiLrrT  of  Guard- 
ian Ad  LiTEHy  FOR  Costs. 

The  sapreme  court  has  no  inherent,  original  authority  to  partition  and 
sell  the  real  estate  of  infants,  and  proceedings  for  that  purpose 
are  authorized  alone  by  legislation,  and  the  limits  imposed  upon 
them  are  controlling  on  the  courts. 

Tlie  lands  of  infants  cannot,  in  any  form,  be  sold,  when  a  sale  would 
defeat  the  instrument  under  which  the  title  should  be  acquired. 

A  direction  in  a  will,  which  simply  has  the  effect  of  preventing  a 
division  of  the  estate  until  the  youngest  child  of  the  testator 
attains  the  age  of  twenty-one  years,  or  previously  dies,  does  not 
pnxluce  an  unlawful  suspension  of  the  power  of  alienation. 


If,  after  the  sale  of  land  under  a  decree  of  partition,  the  buyers 
cannot  be  compelled  to  complete  their  purchase  on  account  of  the 
invalidity  of  the  partition  proceedings,  the  purchasers  should  be 
reimbursed  their  expenses  for  examination  of  title,  and  the  com- 
missioners, appointed  to  partition,  paid  out  of  the  money  of  the 
estate. 

Should  there  not  be  enough  money  in  the  estate  available  for  that 
purpose,  then  the  deficiency  should  be  paid  by  the  parties  to  the 
partition  suit,  in  proportion  to  their  interests. 

The  guardian  ad  litem  of  infant  parties  to  such  a  suit  is  personally 
liable  for  his  wards'  share  of  the  deficiency. 

I.  Motion  by  plaintiffs  to  compel  purchasers  of  real 
estate  to  complete  their  purchase. 

This  action  was  brought  by  Auguste  Muller  and 
Louis  Muller,  infants,  by  J.  C.  Julius  Langbein,  their 
guardian  ad  litem^  against  Charles  Struppman  and 
others,  for  the  purpose  of  obtaining  a  partition  of  cer- 


844  ABBOTT'S    NEW   CASES. 

MuUer  v.  Struppman. 

tain  real  estate,  or  a  sale  thereof  and  a  division  of  the 
proceeds,  if  partition  conld  not  be  made. 

The  facts,  so  far  as  they  are  necessary  to  be  here 
stated,  are  as  follows :  The  premises  in  qnestion  were 
owned  by  one  Adam  MnUer,  who  died  on  Febroary 
6,  1873,  leaving  him  surviving  Matilda  Mailer,  his 
widow,  and  four  children,  viz.  :  Mary,  wife  of  Charles 
Struppman,  then  aged  23  years ;  Bertha,  aged  18  years; 
Auguste,  then  aged  about  13  years ;  and  Louis,  then 
aged  about  8  years. 

The  deceased  left  a  will,  which  was  duly  admitted 
to  probate  on  February  25,  1873.  The  will,  among 
other  things,  contained  the  following  provisions : 

"  First.  After  all  my  lawful  debts  are  paid  and  dis- 
charged, I  give  and  bequeath  unto  my  wife  Matilda,  m 
lieu  of  her  dower,  the  one-half  of  all  the  rents,  interest 
and  profits  of  my  estate,  real  and  personal,  after  pay- 
ment of  the  taxes,  assessments,  insurance,  Croten  rents 
and  repairs  necessary  to  be  made,  to  have  and  to  hold 
the  same  to  her  during  her  natural  life,  she  to  support 
and  maintain  my  infant  children  thereout.    I  give  and 
bequeath  the  other  half  of  such  rents,  interest,  profits 
of  my  estate,  real  and  personal,  after  payment  of  such 
taxes  and  other  expenses  aforesaid,  to  my  children, 
equally  to  be  divided  among  them  until  the  youngest 
child  shall  attain  the  age  of  twenty-one  years,  when 
said  estate  is  to  be  divided  equally  among  my  said 
children  absolutely  in  fee  forever.    Provided,  however, 
that  if  at  such  time  my  said  wife  shall  still  be  living, 
then  my  estate  shall  be  divided  into  two  parts— one 
part  thereof  shall  be  set  apart,  and  the  income  thereof, 
subject  as  aforesaid,  shall  be  paid  to  my  wife  during 
her  life,  and  upon  her  death  such  one-half  shall  be 
divided  equally  among  my  children  absolutely  in  fee 
forever.     The  other  half,  when  my  youngest  child 
shall  be  of  age,  shall  be  divided  among  my  children 
.  bsolutely  in  fee  forever,  and  who  I  hereby  constitute 
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my  residaary  devisees,  any  posthnmoas  child  to  share 

equally  with  my  children  bom  during  my  life."  I 

Subsequent  to  the  death  of  the  testator,  Matilda  I 

MuUer,  the  widow,  and  Mary  Struppman  and  Bertha 
Young,  died.    Mrs.  Struppman  left  her  surviving  her  i 

husband  and  three^ infant  children.  i 

On  March  22,  1877,  a  petition  of  Auguste  Muller 
and  Louis  Muller,  by  their  general  guardian,  J.  C. 
Julius  Langbein,  praying  for  leave  to  commence  this  I 

action,  was  presented  to  the  court.     An  order  was 
made  granting  such  leave,  and  this  action  was  accord-  I 

ingly  commenced.  I 

On  March  19,  1878,  a  decree  was  entered  adjudging 
the  rights  and  interests  of  the  parties,  and  directing  a 
sale  of  the  premises  and  a  division  of  the  proceeds. 

The  commissioners  who  were  appointed  to  make 
the  sale,  sold  the  premises  No.  337  East  Fourth 
street  to  Isaac  Heilbrun ;  the  premises  181  Avenue  B 
to  Babette  Solomon,  and  211  Avenue  C  to  John  Gib- 
ney.  The  purchasers  respectively  paid  a  sum  equal  to 
ten  per  cent,  of  their  purchase  price,  as  a  deposit,  but 
at  the  time  appointed  for  the  completion  of  the  pur- 
chase, the  purchasers  refused  to  accept  the  title,  and 
filed  some  nineteen  specific  objections  to  the  title 
offered. 

The  plaintiffs  attorney  moved,  at  special  term,  for 
an  order  requiring  the  purchasers  severally  to  com- 
plete their  purchase.  The  same  objections  as  those 
filed  with  the  commissioners  were  urged  by  the  pur- 
chasers, in  opposition  to  the  motion,  but  the  only 
objection  passed  upon  was  that  the  sale  was  unauthor- 
ized, and  in  violation  of  the  statute. 

Oeorge  F.  and  J.  C,  Jvlius  Langbein^  for  plaintiflfs. 

Henry  M.  Ooldfogle^  for  purchaser  Heilbrun,  as  to 
the  question  of  jurisdiction,  claimed : — I.  It  was  against 
the  provisions  of  the  last  will  and  testament  to  parti- 
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tion  and  divide  the  real  estate  in  question,  or  to  sell 
the  same  and  divide  the  proceeds  among  the  children 
and  grandchildren  of  the  testator  (Young  v.  Langbein, 
7  Sun,  151).  The  restriction  created  by  the  will  was 
valid  (Hunter  v.  Hunter,  17  Barb.  25,  92 ;  Tucker  v. 
Bishop,  16  If.  r.  402 ;  Du  Bois  v.  Ray,  35  Id.  162; 
Eels  V.  Lynch,  8  Bosw.  465 ;  Lang  v.  Bopke,  5  Saiyif. 
864 ;  McGowan  v.  McGowan,  2  Duer^  67 ;  Burke  t). 
Valentine,  62  Barh.  412  ;  S.  C,  6  Ahh.  Pr.  N.  S.  164, 
and  cases  there  cited.  Vide  Levy  v.  Hart,  54  Barb. 
248).  Independent  of  any  statutory  provision,  the 
court  had  no  i)ower  or  authority  to  entertain  this 
action,  or  render  the  alleged  judgment  herein,  and  so 
defeat  the  intention,  as  well  as  the  imperative  will  of 
the  testator  (1  B.  8.  748,  §  2  ;  McGowan  v.  McGowan, 
2  Duer,  67 ;  Butler  ©.  Butler,  3  Barh.  Ch.  310 ;  Bat«8 
V.  Hillman,  43  Barh.  645 ;  Du  Bois  v.  Ray,  35  N.  T. 
162 ;  Morton  v.  Barrett,  22  Maine,  257 ;  Land  v.  Ot- 
ley,  4  Band.  213 ;  Tappan  v.  Deblois,  45  Maine,  133 ; 
Beno  V.  Davis,  4  Biea.  &  M.  283  ;  Jackson  t).  Merrill,  6 
Johns.  190 ;  Parks  ©.  Parks,  9  Paige,  117,  and  cases 
cited  in  note  to  2  ed.  ;  Rathbone  t>.  Dyckman,  3  /d.  9 ; 
Hoes  V.  Van  Hoesen,  1  N.  T.  122 ;  Cowenhoven  t. 
Shuler,  2  Paige,  122 ;  Pond  v.  Berg,  10  Id.  140). 

II.  The  sale  of  the  premises  was  illegal  and  in  vio- 
lation of  the  statute,  and  the  commissioner's  deed 
could  pass  no  title  to  a  purchaser  (2  Edm.  B.  8.  203,  § 
176 ;  Rogers  v.  Dill,  6  HiU,  415).  Independently  of  an 
authority  derived  from  the  legislature,  the  court  has 
no  right  or  power  to  entertain  the  question  or  direct  a 
sale  {Tyler  (m  Inf.  296 ;  Garmstone  v.  (Jaunt,  1  CM- 
yer,  577  ;  Rogers  v.  Dill,  6  HiU,  415,  417 ;  Onderdonk 
V.  Mott,  34  Barh.  106 ;  Baker  v.  Lorillard,  4  N.  T- 
266 ;  Russell  v.  Russell,  1  Molloy,  625 ;  Taylor  c. 
Philips,  2  Yes.  23 ;  Horton  u.  McCoy,  47  N.  T.  21, 
26).  The  statute  on  which  the  purchasers  rely  has 
application  not  only  to  proceedings  by  petition  for  the 


ABBOTT'S    NEW   CASES.  847 


Mullerv.  Strnppman. 


sale  of  infants'  estates,  but  also  to  actions  for  partition. 
It  was  the  intention  of  the  legislature  to  prevent  ''  in 
any  manner  ^^  the  dispersion  of  an  estate,  against  the 
wishes,  desires,  and  imperative  directions  of  a  testator, 
and  neither  the  statute  regulating  proceedings  for  par- 
tition, nor  the  act  of  1852  (c.  277),  under  which  the 
action  was  brought,  contain  any  words  of  repeal  or 
modification,  and  there  is  nothing  in  either  statute 
repugnant  to  that  rule  (Horton  «.  McCoy,  47  N.  F. 
21,  26). 

John  S.  McNvUy^  for  purchaser  Gibney. 

Daiktiels,  J. — This  court,  as  a  court  of  equity,  has 
no  inherent  original  authority  to  order  the  sale  of  the 
real  estate  of  infants.  It  proceeds,  on  the  other  hand, 
by  virtue  alone  of  statutory  power,  and  consequently, 
when  a  departure  is  made  from  that  authority,  the 
court  proceeds  without  jurisdiction,  and  the  acts  per- 
formed are  necessarily  void.  That  principle  has  been 
applied  and  acted  upon  when  adjudications  dependent 
for  their  validity  upon  the  observance  of  other  statu- 
tory regulations  have  been  brought  in  question  (Bully- 
more  V.  Cooper,  46  N.  T.  236).  Proceedings  of  this 
general  nature  have  often  been  drawn  in  question,  and 
practically  the  same  principle  has  been  applied  to 
determine  their  effect.  In  order  to  be  maintained, 
they  are  uniformly  required  to  observe  what  the  legis- 
lature, by  the  statute  governing  them,  may  have  pre- 
scribed. 

Proceedings,  by  petition  or  action,  for  the  sale  of 
the  real  estate  of  infants,  are  of  this  nature.  They 
have  been  authorized  alone  by  legislation,  and  the 
limits  imi)osed  upon  them  are  therefore  controlling  on 
the  courts.  Where  they  are  transcended  to  that  ex- 
tent the  proceeding  is  without  authority,  and  for  that 
reason  invalid.  One  of  these  restraints  has  been  im- 
posed upon  the  sale  of  infants'  lands  by  a  general 
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provision  of  the  statutes,  declaring  that  ^'No  real 
estate,  or  term  for  years,  shall  be  sold,  leased,  or  dis- 
posed of  in  any  manner,  against  the  provisions  of  any 
last  will,  or  of  any  conveyance  by  which  such  estate  or 
term  was  devised  or  granted  to  such  infant "  (2  Edm. 
B.  8.  203,  §  176).  This  is  a  general  prohibition, 
including  all  actions  and  proceedings  by  which  a  sale 
may  be  in  any  manner  made,  in  contravention  of  which 
no  infants'  land  can  be  legally  sold.  The  same  reason 
will  apply  for  preventing  the  sale  in  one  form  as  in 
another.  The  object  of  the  provision  was  to  prevent 
the  lands  of  infants  from  being  in  any  form  sold,  when 
a  sale  would  defeat  the  instrument  under  which  the 
title  should  be  acquired.  And  all  proceedings  ter- 
minating in  such  a  result  must  consequently  be  void, 
otherwise  the  courts  could  practically  repeal  the 
statute.  That  was  the  conclusion  which  was  sustained 
in  the  case  of  Rogers  v.  Dill  (6  Hill^  415),  and  its  au- 
thority in  this  respect  does  not  seem  to  have  since  been 
questioned.  No  such  restraint  upon  the  authority  of 
the  courts  was  in  the  case  of  Blakely  «.  Calder  (16  N. 
Y.  617),  or  in  that  of  De  Forest  v.  Farley  (62  Id.  628). 
They  were,  at  most,  simply  erroneous,  and  conclusive 
as  to  the  rights  of  the  parties  as  long  as  they  remained 
unreversed.  The  defect  is  much  more  serious  than 
that,  when  this  statute  applies  to  the  case,  for  it  in- 
volves the  exercise  of  authority  which  the  legislature 
have  declared  that  no  court  shall  i)ossess.  And  if  that 
can  be  disregarded,  then  the  means  may  be  supplied 
by  the  action  of  the  courts  through  which  the  inten- 
tion of  the  legislature  and  of  the  testators  will  be  at 
the  same  time  frustrated  and  defeated.  That  is  a  re- 
sult which  courts,  created  to  administer  the  laws, 
should  be  expected  not  to  sanction  by  th6ir  decisions. 
The  purchaser  of  the  property  sold  under  the  judg- 
ment in  partition  in  this  case  has  declined  to  accept 
the  title  tendered,  because  the  sale  was  made  in  viola- 
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tion  of  this  provision  of  the  statute.  The  will  under 
which  the  point  arises  was  before  the  general  term  of 
this  court  for  consideration  in  the  case  of  Young  v. 
Langbein  (14  If.  T.  Sup.  Ct  151),  and  so  far  as  its 
terms  become  important  in  the  decision  of  this  applica- 
tion, they  will  be  found  to  be  there  reported  {Id.  154, 
155).  The  testator,  by  his  will,  made  no  dii*ect  devise 
of  his  real  estate,  but  he  gave  to  his  widow  one-half  of 
its  net  rents,  and  the  other  half  of  such  rents  he  gave 
to  his  children,  ''until  the  youngest  child  shall  attain 
the  age  of  twenty-one  years,  when  said  estate  is  to  be 
divided  equally  among  my  said  children,  absolutely  in 
fee  forever."  It  was,  however,  further  declared  that  if 
the  testator's  widow  should  then  be  living,  that  she 
should  still  continue  to  receive  her  one-half  of  the 
income,  and  that  the  division  of  that  half  should 
be  postponed  until  the  period  of  her  decease.  But  the 
division  of  the  other  half  was  still  to  be  deferred  as  he 
had  directed  it,  until  his  youngest  child  should  become 
twenty-one  years  of  age.  As  to  this  one-half  of  his 
real  estate,  his  intent  very  evidently  was  that  no 
division  of  it  should  be  made  while  his  youngest  child 
remained  a  minor. 

The  widow  is  now  deceased,  and  for  that  reason  the 
contingency  made  to  depend  upon  her  Ufe  is  not  one 
imi)ortant  to  be  further  considered.  But  the  other 
restraint  as  to  the  other  half  of  the  testator's  real  estate 
still  remains  as  the  testiitor  declared  and  created  it,  and 
from  that,  as  no  sale  of  the  proi)erty  affected  by  this 
judgment  was  authorized  by  the  act  of  the  executors, 
it  is  evident  that  he  designed  his  children  should  only 
have  the  rents  during  the  minority  of  his  youngest 
child,  and  that  the  property  itself  should  not  be 
divided  among  them  until  the  youngest  child  became 
twenty-one  years  of  age.  This  was  the  view  taken  of 
this  will  when  the  case  of  Young  v.  Langbein  {supra) 
was  decided,  and  the  restraint  was  then  considered  to 
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be  operative.  And  the  same  conclusion  was  also 
expressed  concerning  a  similar  devise  in  the  case  of 
Sogers  V.  Dill  {supra).  It  has  been  suggested  that  a 
different  opinion  had  been  expressed  in  other  actions 
and  proceedings ;  but  no  adjudication  of  that  nature 
has  been  shown  which  would  justify  the  least  deviation 
from  the  principle  of  those  which  have  been  already 
mentioned.  The  sale  v^as  only  one  mode  for  making  a 
division  of  this  half  of  the  testator's  estate,  when  the 
legislature  had  declared  that  it  should  not  be  done  as 
long  as  it  contravened  the  directions  he  had  given. 

It  has  been  objected  that  this  restraint  produced  an 
unlawful  suspension  of  the  power  of  alienation,  and  for 
that  reason  it  was  inoperative.  But  that  was  not  the 
case,  for  such  a  direction  as  this  simply  has  the  effect 
of  preventing  a  division  of  the  estate  until  the  child 
attains  the  age  of  twenty-one  years,  or  previously 
departs  this  life.  In  either  event  the  estate  is  made 
dependent  on  the  continuance  of  the  minority  before 
the  property  becomes  divisible  (Lang  v.  Ropke, 
6  SaTuif.  363 ;  Burke  v.  Valentine,  62  Barb.  412). 

The  sale  made  as  to  this  one-half  of  the  estate  was 
unauthorized,  and  for  that  reason,  without  considering 
the  other  objections,  the  motion  made  to  compel  the 
purchasers  to  accept  the  title  must  be  denied,  and  the 
commissioners  must  refund  the  moneys  received  by 
them  under  the  terms  of  the  sale  which  they  made. 


n.  Subsequent  to  the  delivery  of  the  above  opinion, 
counsel  for  the  purchasers  applied  to  Mr.  Justice 
Daniels,  for  an  allowance  for  the  searching  and  ex* 
amination  of  the  titles  to  the  premises  sold.  Daring 
the  pendency  of  the  action,  a  receiver  of  the  estate  of 
Adam  Muller,  deceased,  had  been  api)ointed,  and  it 
was  asked  by  the  purchaser's  counsel  that  the  allow- 
ances be  paid  out  of  the  moneys  in  the  hands  of  the 
receiver,  and  if  any  deficiency  should  arise,  that  the 
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guardian  (id  litem  for  the  infant  plaintiff  be  required 
to  pay  the  same  personally. 

An  order  was  made  directing  the  commissioners  in 
I>artition  to  refund  to  the  purchasers  their  respective 
deposits,  with  interest ;  that  the  receiver  pay  to  the 
purchasers  the  auctioneer's  fees  paid  by  them  on  the 
sale,  and  also  the  sum  of  $206.70  to  the  purchaser 
Heilbrun ;  the  sum  of  $188.50,  to  the  purchaser  Gib- 
ney;  the  sum  of  $176.00  to  the  purchaser  Solomon, 
these  sums  being  allowed  for  the  searching  and  exami- 
nation of  the  titles.  The  fees  and  expenses  of  the 
commissioners  were  likewise  directed  to  be  paid.  The 
order  contained  a  provision  that  if  sujQScient  moneys 
were  not  in  the  hands  of  the  receiver  to  pay  the  sums 
above  mentioned,  then  that  one-half  of  the  deficiency 
be  x)aid  by  the  plaintiff's  guardian  ad  litenij  person- 
ally, and  the  other  half  by  the  other  parties  to  the 
action,  in  proportion  to  their  interest  in  the  premises 
affected  by  the  action. 

The  case  now  came  before  the  court  for  the  settle- 
ment of  the  order. 

Henry  M.  OoWfogle^  for  the  purchasers,  in  support 
of  the  application,  insisted : — I.  The  purchasers  should 
be  reimbursed  for  their  expenses  and  costs  in  having 
the  title  examined,  and  that  this  is  the  general  rule  in 
all  judicial  sales  on  discharging  a  purchaser  (1  Barb. 
Ch.  635  ;  Pleasants  tj.  Roberts,  2  Molloy^  5(fl ;  Morris 
«.  Mowatt,  2  Paigej  693 ;  Spring  v.  Sandford,  7  Id. 
666 ;  Clark  v.  Clark,  14  Abb.  Pr.  300  ;  Matter  of  Cav- 
anagh,  Id.  261,  note;  Rogers  v.  McLean,  31  Barb. 
805). 

IL  If  there  be  not  sufficient  moneys  in  the  receiver's 
hands,  the  guardian  ad  litem  for  the  infant  plaintiffs 
should  be  personally  charged  with  the  deficiency. 
This  action  having  been  commenced  under  the  old 
Code,  section  316,  providing,  ^^when  costs  are  adjudged 
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against  an  infant  plaintiff,  the  guardian  by  whom  he 
appeared  shall  be  responsible  therefor,  and  i)ayment 
thereof  may  be  enforced  by  attachment,''  applies  to 
and  governs  this  case.  The  Code  of  Civil  Procedure 
has  made  no  change  in  this  resx>ect  {(Jode  OivU  Pro. 
§469). 

O,  F.  Langbein^  in  opposition,  insisted :— That  the 
action  was  brought  in  good  faith,  and  the  estate 
should  not  be  subjected  to  pay  the  expenses  of  the 
purchasers.  That  these  expenses  were  not  costs  for 
which  the  guardian  would  be  liable,  and  that  the 
allowances  asked  for  were  excessive. 

Daniels,  J. — In  disposing  of  the  points  made  and 
objections  presented  on  the  settlement  of  the  order,  it 
will  be  proper  to  say  that  the  amounts  allowed  to 
the  purchasers  for  their  expenses  have  been  so  com- 
pletely sustained  by  the  affidavits  produced  in  their 
behalf,  that  no  good  reason  can  be  perceived  or 
assigned  for  reducing  them ;  and  these,  as  well  as  the 
expenses  of  the  commissioners,  have  been  apportioned 
between  the  parties  according  to  their  interests  as  they 
have  been  ascertained  by  the  judgment,  because  that 
method  of  distribution  has  been  prescribed  by  the 
statute,  for  the*  costs  of  proceedings  in  partition.  All 
are  required  to  contribute  according  to  their  interests 
in  the  property  (3  R.  8.  5  ed.  615,  §  76 ;  616,  §  86). 
And  besides  that,  it  is  the  only  equitable  method  of 
dividing  burdens  of  this  description.  All  the  parties 
seem  to  have  concurred  in  the  proceedings,  and  all 
have  in  like  manner  failed,  and  they  should  all  partici- 
pate in  proportion  to  their  interests  in  defraying  the 
exi)enses  resulting  from  such  failure. 

The  Code  of  Procedure,  under  which  the  proceed- 
ings were  commenced^  provides  that  the  guardiai^  of 
infant  plaintiffs  shall  be  liable  for  the  costs  adjudged 
against  them  (Code,  §  316).     The  allowances  are  for 
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the  costs  and  disbnrsements,  or,  more  properly,  the 
expenses  of  the  ineflfectual  proceeding,  and  within  this 
provision  shonld  be  x>aid  by  the  guardian  so  far  as 
they  are  recoverable  against  his  wards.  The  extent  of 
that  liability  is  one-half  the  amounts,  as  they  were  so 
far  interested  in  the  property. 

It  is  a  matter  of  regret  that  these  burdens  should 
be  required  to  be  imposed  upon  the  parties.  But  no 
other  course  seemed  to  be  open  to  adoption,  and,  while 
the  loss  is  a  serious  one,  it  will  in  the  end  add  security 
to  the  tenure  of  infants'  property,  which  there  seems  to 
be  too  great  a  desire  should  be  sold  under  the  sanction 
of  courts  of  justice;  and  when  these  sales  so  often 
jeopardize  the  estate  of  infants,  and  result  in  the  loss 
of  their  proceeds  before  they  themselves  can  exercise 
that  degree  of  intelligence  and  judgment  which  are 
necessary  for  the  protection  ot  their  interests,  a  strict 
adherence  to  the  statutory  authority  over  these  sub- 
jects cannot  fail  to  greatly  benefit  this  class  of  i)ersons, 
whom  the  law  justly  considers  incapable  of  protecting 
themselves,  and  this  to  some  extent  may  be  considered 
an  alleviation  of  the  hardship  resulting  from  the  dis- 
position which  it  has  been  found  necessary  to  make  of 
this  case. 

There  was  no  appeal. 


SPARMANN  V.  KEIM. 
N.  T.  Superior  Court ;  Special  Term^  March^  1879. 

Liability  of  Guardian  ad  LiiEBf  for  Costs. 

Where  an  infant  began  an  action  in  his  own  name,  and  a  guardian  ad 
Vlem  was  appointed  to  prosecute  the  suit  for  him,  and,  after  the 
plaintiff  arrived  at  majority,  he  assumed  the  management  of  the 
caose,  and,  hairing  been  defeated,  judgment  was  entered  against 
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him  for  costs^^Edd^  that  the  guardian  ad  litem,  was  not  liable  to 
pay  such  judgment.* 

Motion  by  defendant,  to  require  plaintiff's  former 
guardian  ad  litem  to  pay  judgment  for  costs,  and  that 
an  attachment  issue  against  him,  &c. 

This  suit  was  l)rought  on  an  alleged  claim  against 
defendant  for  money  had  and  received  by  alleged  false 
representations  as  to  the  profits,  &c.,  of  a  business  in 
which  plaintiff  was  to  become  interested  as  partner. 

At  the  commencement  of  the  action  plaintiff  was 
still  an  infant,  and  Charles  J.  Nehrbas  was  appointed 
guardian  ad  litein,  to  institute  and  prosecute  the  suit 
for  him.  The  petition  for  such  apx)ointment  showed 
when  the  plaintiff  would  come  of  age ;  and  the  com- 
plaint specially  referred  to  said  petition. 

Plaintiff,  on  arriving  at  majority,  in  1875,  assumed 
the  management  of  the  cause,  continuing  it  by  the 
same  attorneys  as  before,  with  whom  he  remained  in 
constant  communication  concerning  the  matter;  bat 
no  change  in  the  title  of  the  action  was  made.  The 
cause  was  tried  in  March,  1877,  and  re-tried  in  April, 
1878,  at  both  of  which  trials  the  plaintiff  was  present, 
and  took  general  control  thereof ;  he  also  testified 
there  in  his  own  behalf. 

It  duly  appeared  in  evidence,  on  such  trials,  that 
plaintiff  became  of  age  October  2,  1875. 

Plaintiff  was  nonsuited,  and  his  exceptions  were 
ordered  for  hearing  at  general  term,  where  the  same 
were  overruled,  with  costs  against  plaintiff.  Judgment 
was  entered  in  favor  of  defendant,  November  13, 1878, 
for  the  costs  against  plaintiff,  and  execution  issued 
thereon,  which  the  sheriff  returned  unsatisfied ;  where- 
upon payment  of  such  judgment  for  costs  was  de- 
manded by  defendant,  in  writing,  of  said  Charles  J. 

*  See  also  Wice  «.  Commercial  Fire  Ids.  Co.,  2  ^i^.  New.  On.  825; 
McDonald  9.  Brass  Goods  Manufacturing  Co.,  Id.  434. 
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Nehrbas,  who  had  so  been  appointed  plaintiffs  guard- 
ian ad  litem. 

Leonard  E.  Curtis^  for  defendant,  and  the  motion. 
—I.  Mr.  Nehrbas  is  liable,  under  2  JR.  8.  446,  §  2,  for 
the  costs  against  plaintiff. 

II.  If  the  action  by  a  guardian  fails,  he  is  liable  to 
be  attached  for  the  non-payment  of  the  costs  given 
against  the  plaintiff  (Grantman  v.  Thrall,  31  How.  Pr. 
464  ;  see  same  case  on  another  point,  19  Abb.  Pr.  308). 

ni.  The  guardian  ad  litem  is  directly  responsible 
for  the  costs  herein  up  to  time  when  plaintiff  became 
an  adult ;  for  such  guardian  conducted  the  proceedings 
thus  far. 

Wm.  F.  PitsJike^  for  guardian  ad  litem^  opposed. 
— I.  It  is  only  where  costs  are  adjudged  against  an 
infant  plaintiff,  that  his  guardian  is  liable  therefor 
{Code  of  Pro.  §§  115,  116,  316).  The  revised  statutes, 
80  far  as  they  relate  to  this  subject,  have  been  abro- 
gated (Linner  v.  Grouse,  61  Barb.  289 ;  Grantman  v. 
Thrall,  29  How.  Pr.  344).  In  case  plaintiff,  after 
majority,  continues  and  loses  the  suit,  the  costs  are 
then  adjudged  against  an  adult  plaintiff. 

n.  Defendant's  theory  of  this  motion  would  give 
him  two  persons  liable  for  the  costs  {i.  e. ,  the  plaintiff 
and  such  ex-guardian).  This  is  unreasonable,  and  was 
certainly  never  intended  by  the  legislature.  "  On 
principle,  there  is  no  more  reason  why  a  defendant 
should  have  more  security  for  his  costs,  when  litigating 
with  an  infant  plaintiff  than  with  an  adult  plaintiff" 
(61  Barb,  supra). 

III.  The  point  on  this  motion  is  settled  against 
defendant,  by  the  authorities,  to  wit,  on  arriving  at 
majority,  the  plaintiff  might  have  repudiated  the 
present  suit,  and  thrown  the  costs  upon  his  guardian 
(6  Paige,  53).  Plaintiff,  by  going  on  after  majority, 
is  liable  for  aZl  the  costs  of  the  suit  (1  McDanieU  Ch. 
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Pr.  78,  4ed.),  viz.,  "in  the  same  way,  as  if  the  suit 
had  not  been  instituted  until  after  he  was  of  age'" 
{Cooper  Eq.  PL  29).  By  plaintiff's  proceeding  in  the 
cause,  after  attaining  majority,  the  guardian  is  dis- 
charged from  liability ;  that  adopts  and  affirms  the 
acts  of  his  guardian  in  bringing  the  suit,  &c.,  and  ter- 
minates the  guardianship  thenceforth  (Waring  tJ. 
Crane,  2  Paige^  82 ;  Brown  v.  Brown,  11  Bean.  564). 
The  guardian  is  liable  for  none  of  the  cost«  herein— the 
guardianship  having  expired  at  plaintiff's  majority 
(October  2,  1875,  while  the  old  code  was  in  force), 
plaintiff  thereupon  adopting  and  continuing  the  cause. 
Plaintiff  is  alone  liable  for  these  costs. 

IV.  That  the  title  of  the  action  was  not  changed  is 
unimportant ;  a  mere  suggestion  of  the  time  of  cessa- 
tion of  plaintiff^  s  infancy,  somewhere  on  the  record, 
•  sufficed  (People  ex  rel.  Baker  v.  New  York  Common 
Pleas,  11  Wend.  166). 

Freedman,  J. — Motion  denied,  but  without  costs. 

There  was  no  appeal. 


MORGAN  tj.  STEVENS. 
JV.  y.  Common  Pleas ;  June^  1878. 

FoBBCLOstTRB  OF  Mbchaiucb'  Liek. — Caveat  Emftor. — BxmjmiG 

CONTBAOT. — ^EvmENCE  OP    CUBTOM. — CoSTS. — ^RbFEBJES. — 

Tbustees.  — SuB-CoNTKACTORs.— Extra   Wobk. — 
Execution  Aia>  Sale. — Decree. 

Where  a  written  contract  to  erect  a  building  upon  premises  already 
-covered  by  houses,  did  not  mention  them,  nor  the  use  of  the  ma- 
terials in  them, — HM^  that  the  contractor  became  the  owner  of  tbe 
materials  upon  taking  possession  and  removing  them,  and  could 
use  them  whenever  a»d  wherever  he  chose.* 

*  Compare  Cooper  v.  E^ane,  19  Wmd.  886.    The  right  to  make  al- 
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In  all  contracts  relating  to  real  estate  and  dealings  with  it,  the  rule  of 
ccmectt  «mptor  applies."^ 

If  the  owner  of  land  covered  by  houses  enters  into  a  contract  for  the 
erection  of  other  buildings  upon  the  same  land,  and  does  not  pro- 
vide lor  the  use  of  the  materials  of  the  old  buildings  in  the  new, 
or  does  not  remove  them  before  the  contractor  takes  possession 
under  his  contract,  he  will  waive  his  right  to  them,  and  they  will 
belong  to  the  contractor. 

Evidence  of  custom  or  usage  may  be  given  to  explain  a  written  con- 
tract, but  not  to  change  its  plain  terms,  or  introduce  those  incon- 
sistent with  it.f 

In  an  action  to  foreclose  a  mechanics'  lien,  all  those  sub-contractors 
parties  defendant,  who,  after  appearance  and  proof  of  their  claims 
(there  being  no  contest  between  themselves),  without  objection  by 
the  contractor,  have  allowed  their  liens  to  expire  during  the  pen- 
dency of  the  action  without  an  order  of  the  court  continuing  them, 
should  be  dismissed  as  to  the  owners,  with  costs,  as  for  want  of 
prosecution,  but  should  have  judgment  against  the  contractor 
for  the  amount  of  their  claims,  and  costs  as  upon  failure  to 
answer. 

If,  in  such  a  case,  a  party  wishes  to  withdraw  his  claim,  he  should 
apply  to  the  courts  which  has  power  to  relieve  him  without  costs 
in  a  proper  case. 

A  referee  has  the  same  power  as  a  court  in  allowing  costs  as  between 
the  parties,  where  all  the  issues  are  referred. 

Where  there  are  several  liens,  each  should  be  fully  proved,  and  the 
claimants  whose  liens  are  established  should  have  costs  of  the 
action  against  the  owners  who  contest  them  ;  and  costs  as  on  fail- 
ure to  answer  against  the  contractor. 

Such  costs  against  an  owner  are  chargeable  against  the  property,  and 
may  constitute  a  specific  lien  thereon. 

On  a  building  contract  executed  by  trustees  under  a  will,  the  trustees 

terations,  given  to  the  lessee  by  a  lease,  does  not  entitle  him  to  claim 
the  materials  taken  out  of  the  building  in  making  alterations.  Agate 
f>.  Lowenbein,  57  N.  Y,  604. 

*  And  to  judicial  sales  (Brant  «.  Virginia  Coal  &  Iron  Co.,  93  UI  8. 
[3  OUo\  326;  Osterberg  v.  Union  Trust  Co.,  Id,  424);  and  execution 
sales,  both  at  law  and  in  equity  (Upham  o.  Hamill,  W  R,  L  665  ;  S. 
C,  23  Am,  Sep,  525.  See  also  4  SovOh.  Law  Beo,  N.  8,  611,  and  cases 
dtody  and  Heal «.  GDlapsy,  26  Am,  Bep,  88,  note). 

t  Compare  Miller  «.  Ins,  Co.  of  North  America,  1  AUb,  New  Oai^ 
470,  and  note. 
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are  personally  liable  to  the  contractor,  when  it  is  regarded  as  a  per- 
sonal contract,  and  not  binding  the  estate. 

The  rights  of  sub-contractors  are  subject  to  all  equities  between  the 
owners  and  contractors. 

Where  extra  work  consists  of,  and  is  a  part  of  the  completion  of  the 
original  contract,  any  additional  amount  due  from  the  owners  to 
,the  contractor  in  consequence  thereof,  may  be  reached  by  the  sub- 
contractors, in  the  same  manner  as  if  it  became  due  under  the 
terms  of  the  original  contract,  although  they  did  not  specially  con. 
tribute  towards  it. 

In  an  action  to  foreclose  a  mechanics'  lien,  where  numerous  lienors 
are  parties  defendant,  the  settlement  with  the  owner  and  with- 
drawal of  some  of  the  lienors,  including  the  sole  plaintiff  in  the 
action,  does  not  prejudice  any  other  lienors. 

In  such  an  action,  where  the  contractor  has  not  filed  notice  of  lien,  and 
pleaded  in  the  nature  of  a  cross-action  against  the  owner,  he  cannot 
have  a  personal  judgment  against  the  owner  for  any  excess  over 
and  above  valid  liens. 

There  must  be  as  many  separate  sales  of  the  owner's  interest  in  the 
property  as  there  are  liens  established,  where  they  attached  at  dif- 
ferent times. 

The  practice  in  drawing  up,  settling  and  entering  decree  on  referee'fe 
report,  and  issuing  of  execution  thereon, — stated. 

Foreclosure  of  mechanics'  lien.    Trial  by  a  referee. 

This  was  an  action  by  Patrick  K.  Morgan  and  others 
against  Marietta  R.  Stevens  and  others,  for  the  fore- 
closure of  mechanics'  liens,  filed  on  behalf  of  sub-con- 
tractor, under  the  law  of  1863. 

The  written  contract,  under  which  the  work  was 
done,  was  for  Barbara  H.  Jones  to  erect  the  laige 
extension  to  the  Stevens'  house,  upon  the  premises 
known  as  Nos.  228  and  230  Fifth  avenue,  in  New  York 
city,  upon  which  were  then  standing  two  complete 
four-story  houses.  The  contracts  did  not  mention  or 
provide  for  the  removal  of  said  houses,'  or  the  use  of 
the  materials  when  taken  out  of  them.  Jones,  the 
contractor,  took  possession  of  the  property  under  the 
contract,  and  carefully  removed  these  houses,  which 
she  found  thereon,  and  appropriated  such  of  the  mate- 
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rials  as  she  chose  to  her  own  use,  and  used  much  of  it 
in  the  new  building  which  she  erected  in  their  place, 
and  for  which  she  was  by  the  contract  to  furnish  all 
the  material.  No  fault  was  found  with  the  quality  of 
snch  materials  used,  but  the  owner  claimed  that  the 
Talne  thereof  should  be  deducted  from  any  sum  due 
Jones  arising  under  said  building  contract. 
[Other  facts  appear  in  the  opinion.] 

Warren  O.  Brown^  and  Niles  &  Bagley^  for  plaint- 
iffs. 

Man  &  ParsonSy  for  defendant  Stevens. 

R.  S.  Guernsey,  Esq.,  Referee. — There  was  some 
conflict  of  evidence  as  to  the  value  of  the  material 
taken  out  of  those  houses,  but  I  have  regarded  it  mainly 
as  a  question  of  law.  It  not  being  mentioned  in  the 
written  contract,  it  might  well  be  questioned  whether 
any  evidence  should  have  been  allowed  upon  the  sub- 
ject, as  the  contract  covered  the  matter,  although  set 
np  by  the  owners  as  a  counter-claim  and  recoupment 
against  the  contractor  and  those  claiming  under  her. 
I  have  disposed  of  it  by  the  finding  of  fact  as  to  the 
value  of  those  two  houses  and  their  use  by  Jones,  the 
contractor,  and  the  conclusion  of  law  upon  the  contract 
that  the  owners  are  not  entitled  to  be  allowed  the  value 
thereof  as  a  counter-claim  or  deduction  from  the  con- 
tract price  for  the  erection  of  the  new  building.  In 
other  words,  under  the  building  contract,  which  did  not 
mention  these  houses  or  the  use  of  the  materials  in 
them,  Jones  became  the  owner  of  the  materials  upon 
taking  possession  and  removing  them,  and  conld  use 
them  whenever  and  wherever  she  chose,  either  in  the 
new  building  or  elsewhere.  The  only  question  the 
owners  can  raise  was — were  the  materials  of  good 
qnidity  and  condition  to  fulfill  the  terms  of  the  build- 
ing contract } 

These  two  houses  were  standing  upon  the  land  at 
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the  time  of  the  making  of  this  contract,  and  when  the 
contractor  took  x>os8ession  to  commence  work.  It  is  a 
long-recognized  principle  of  law  that  all  contracts 
relating  to  real  estate,  and  dealings  with  it,  are  pre- 
sumed to  be  made  with  reference  to  the  visible  condi* 
tion  of  it.  The  rale  of  caveat  emptor  applies  the  same 
as  to  personal  property  (Canaday  v.  Stiger,  66  N.  7. 
462 ;  Gwilhim  v.  Stone,  3  Taunt.  439 ;  Long  v.  Warren, 
68  N.  T.  426). 

This  is  so  in  regard  to  physical  incumbrances, 
boundaries,  watercourses,  highways,  surface,  soil,  loca- 
tion, surroundings,  fixtures,  &c.  (See  Long  v.  Warren, 
68  i\r.  r.  426). 

In  the  absence  of  fraud  or  special  contract  they 
all  follow  the  realty,  "  for  better  or  for  worse,"  run- 
ning with  the  land  as  fixtures,  without  any  special 
mention  or  exception .  A  building  contract  is  governed 
by  the  same  rule  in  regard  to  the  condition  of  the 
property,  and  the  disposition,  use  and  furnishing  of 
the  materials  and  the  preparation  of  it  for  the  contract 
(Shute  V.  Hamilton,  3  Daly,  462).  If  the  owners  ol 
the  land  had  the  right  to  the  materials  in  the  two 
houses,  in  this  case  it  was  waived  by  leaving  them 
until  the  contractor  took  possession  under  her  con- 
tract. Had  the  owners  removed  them  before  this,  a 
different  question  would  be  presented.  They  were 
obstructions  to  Jones  in  the  progress  of  the  contract, 
and  she  must  remove  them,  whether  to  her  benefit  or 
otherwise.  If  they  were  high  rocks  instead  of  houses 
they  must  still  be  removed  by  the  contractor,  and  it 
would  be  absurd  to  claim  that  the  contractor  oonld 
properly  charge  extra  for  such  removal. 

In  this  case  each  side  claimed  that  the  cnst(HBin 
regard  to  ownership  was  in  their  favor  in  such  in- 
stances, and  offered  evidence  to  that  effect,  which  was 
excluded.  I  think  the  question  of  custom  cannot 
properly  arise  here,   where  there  is  an  express  and 
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plain  written  contract  between  the  parties  which  re- 
lates to  the  subject  matter.  Evidence  of  custom  or 
usage  may  be  given  to  explain  a  written  contract,  bat 
not  to  alter  or  change  its  plain  terms  or  be  inconsis- 
tent with  it  ( Whart.  Evi.  %%  958,  960,  961,  969,  970). 
Cnstom  has  not  the  same  force  in  America  as  in 
England  nnder  the  common  law. 

I  have  not  been  able  to  find  any  decision  directly  in 
point  on  this  question  of  ownership  in  any  of  the 
English  or  American  reports,  but  I  believe  the  doctrine 
is  sound  upon  the  recognized  principles  above  stated. 

Many  of  the  claimants  who  are  parties  defendants 
and  sub-contractors  appeared  at  an  early  stage  of  this 
action  and  x>roved  their  claims,  and  then  left  the  main 
contest  of  the  issues  which  the  owners  set  up  as  to 
payment,  bad  workmanship,  defective  materials,  no 
^tra  work,  and  counter-claims  for  stipulated  damages 
under  the  contract  for  delay,  and  the  value  of  the 
materials  taken  out  of  the  old  buildings,  and  that 
nothing  was  due  the  contractor,  and  other  deductions, 
which  if  allowed  against  the  contractor  would  defeat 
the  lienors.  A  few  of  the  lienors  persevered  in  this 
action,  and  two  of  them  were  settled  with  (their  claims 
being  purchased  by  the  owners)  and  withdrew  just 
before  the  case  was  closed,  and  only  two  continued  the 
contest  until  the  end.  The  contractor  did  not  file  any 
notice  of  lien,  but  appeared  in  aid  of  the  claimants. 
All  of  those  who,  after  appearance,  allowed  their  liens 
to  expire  during  the  pendency  of  this  action  without 
an  order  of  the  court  continuing  them,  as  provided  by 
the  statute  (act  1863,  §  11),  should  be  dismissed  as  to 
the  owners  with  costs  as  for  want  of  prosecution,  they 
having  actually  abandoned  their  proceedings  against 
the  owners  (Schacttler  v.  Gardiner,  41  How.  Pr.  243 ; 
Huxford  V.  Bogardus,  40  Id.  94 ;  O'Donnell  v.  Rosen- 
berg, 14  Ahb.  Pr.  N.  8.  69).  Such  claimants  are  enti- 
tled to  a  judgment  against  the  contractor,  however,  for 
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the  amount  of  their  claim  (Grogan  v.  McMahon,  4 
M  D.  Smithj  754),  and  costs  as  upon  failure  to  answer, 
because  the  contractor  did  not  object  to  their  claims. 
The  lienors  did  not  contest  among  themselves. 

If  for  any  cause  a  party  wishes  to  withdraw  his 
claim,  he  should  apply  to  the  court,  which  has  the  power 
to  relieve  him  without  costs  in  a  proper  case  (De 
Barante  v.  Deyermand,  41  N.  T.  355). 

A  referee  has  the  same  power  as  a  court  in  allowing 
costs  as  between  the  x)arties,  where  all  the  issues  are 
referred  (Barker  v.  White,  1  Abb.  Ct.  App.  Dec,  95 ; 
Code,  §  1022).  Some  claimants  who  did  not  appear  and 
prove  their  claims  should  be  dismissed  as  to  all  parties 
without  costs,  because  they  took  no  part  in  the  action, 
except  nominally. 

Where  there  are  several  liens,  each  should  be  fully 
proved,  because  it  may  prejudice  the  rights  of  subse- 
quent lienors.  The  owners  and  contractor  cannot 
alone  in  such  case  admit  the  validity  of  the  lien  so  as 
to  affect  others. 

The  claimants  whose  liens  are  established  should 
have  costs  of  this  action  against  the  owners,  who  alone 
contested  them  (Doughty  tj.  DevliP;  1  E.  D.  Smith, 
625 ;  Dunning  ©.  Clark,  2  Id.  536 ;  Eagleson  v.  Clark, 
Id.  644),  and  costs  as  on  failure  to  answer  as  against 
the  contractor.  The  costs  against  an  owner  are  charge- 
able against  the  property,  and  may  constitute  a  specific 
lien  thereon  {2b. ;  Althause  v.  Warren,  2  JS.  D.  SmiOi^ 
657). 

The  two  defendants  who  signed  the  Jones  contract 
as  trustees  of  Marietta  R.  Stevens,  under  the  will  of 
Paran  Stevens,  deceased,  are  personally  liable  for  the 
amount  due  Jones  on  the  contract,  it  being  regarded 
as  a  personal  contract  with  them,  and  not  binding  on 
the  Stevens  estate  (Austin  v.  Munro,  47  N.  T.  380; 
New  V.  NichoU,  73  N.  T.  127). 

The   contract  contained   a  clause   for  stipulated 
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damages  at  $100  a  day  for  each  day  after  a  speciQed 
date,  when  the  building  was  to  be  completed  notwith- 
standing extra  work  thereon.  The  building  was 
not  completed  at  the  specified  time,  and  the  owner 
claimed  that  the  damage  np  to  the  time  of  the  comple- 
tion of  the  contract,  at  the  stipulated  rate  per  day, 
should  be  deducted  from  the  amount  that  remained 
unpaid  to  the  contractor  under  the  contract,  or  for 
extra  work  (Shute  v.  Hamilton,  3  Daly^  642). 

This  contract,  as  to  stipulated  damages,  was  bind- 
ing upon  the  sub-contractors  (O'Donnell  v.  Rosenberg, 
14  Abb.  Pr.  N.  8.  59). 

The  rights  of   sub-contractors  are  subject  to  all 
equities  between  the  owners  and  contractors  in  these  • 
cases. 

It  was  proved  t£iat  there  were  alterations  and  changes 
made  from  the  plans  and  specifications  upon  which 
this  written  contract  was  based,  and  that  there  was  also 
other  extra  work  done  from  time  to  time  in  the  progress 
of  the  building.  The  building,  as  completed,  reasona- 
bly took  longer  time  than  that  called  for  in  the  contract. 
The  owners  waived  the  stipulated  damage  clause  by 
requiring  the  changes  to  be  made  (Shute  v.  Hamilton, 
3  Daly,  462).  The  owners  also  had  the  right  to  com- 
plete the  contract  and  charge  the  expense  thereof  to 
the  contractor  in  case  of  delay  or  abandonment  of  the 
work.  This  latter  clause  should  also  be  taken  into 
consideration  in  such  cases,  as  to  the  owners'  delay  in 
assuming  the  completion  of  the  building.  It  was 
claimed,  on  the  part  of  the  owners,  that  as  the  liens  of 
the  sub-contracts  were  for  work  required  to  be  done 
by  the  written  contract,  that  if  there  was  anything  due 
Jones  for  extra  work,  as  was  claimed,  it  could  not  be 
reached  by  such  lienors.  If  the  evidence  showed  that 
the  ownei-s  had  paid  the  contractors  in  full  for  all  done 
under  the  contract  before  the  filing  of  the  liens,  the 
lienors  would  not  then  be  entitled  to  recover.    The 
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extra  work  must  be  shown  to  be  upon  another  inde- 
pendent  contract,  to  which  the  lienors  did  not  con- 
tribute  anything,  and  the  payments  must  have  been 
specially  applied  to  the  contract  under  which  the 
lienors  did  work,  &c.,  in  order  to  defeat  their  liens. 

Where  the  extra  work,  as  in  this  case,  consists  of 
and  is  a  part  of  the  completion  of  the  original  contract, 
any  additional  amount  due  from  the  owners  to  the 
contractor,  in  consequence  of  the  extra  work,  may  be 
reached  by  the  sub-contractors,  the  same  as  if  it  became 
due  under  the  terms  of  the  original  contract. 

In  this  case,  the  ]>ayments  made  were  not  specially 
appUed  upon  any  specific  work,  but  were  on  general 
account  (the  owners  claimed  that  there  was  no  extra 
work  done  by  the  contractor  which  entitled  her  to  be 
paid  more  than  the  contract  price).  Under  these  cir- 
cumstances, the  sub  contractors  are  entitled  to  reach 
the  sum  due  for  the  extra  work,  although  they  did  not 
specially  contribute  toward  it. 

It  must  be  regarded  as  due  from  the  owners  on  the 
original  contract,  toward  which  the  lienors  unquestion- 
ably contributed. 

The  settlement  with  the  owners,  and  consequent 
withdrawal  of  some  of  the  lienors  near  the  close,  did 
not  prejudice  any  other  lienors,  although  one  of  them 
who  settled  was  sole  plaintiff  and  commenced  the  pro* 
ceedings.  Each  lienor  is  independent  of  any  other,  so 
far  as  enforcing  his  own  lien  is  concerned  (Abham  9. 
Boyd,  5  Baly^  321).  The  contractor's  claims  on  the 
contract  and  for  extra  work  were  many  thousand  dol- 
lars  more  than  the  aggregate  claimed  by  the  lienors. 

By  the  contractor's  not  filing  any  notice  of  lien  and 
pleading  in  the  nature  of  a  cross-action  against  the 
owners,  her  personal  claim  against  the  owners  can  here 
be  considered  only  so  far  as  it  may  affect  the  lienors 
whose  claims  are  finally  established.  The  contractor 
cannot  in  this  proceeding  have  a  personal  judgment 
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against  the  owners  for  the  excess  over  and  above 
the  valid  liens,  although  all  the  issues  and  the  rights 
of  the  parties  herein  were  referred  to  me  to  hear,  try 
and  determine.  It  was  not  an  issue  herein,  and  there 
is  now  no  jurisdiction  in  this  reference  to  determine  the 
amount  due  the  contractor  above  the  valid  liens. 

If  the  excess  due  the  contractor  should  be  definitely 
stated,  in  such  a  case  it  would  be  of  no  avail  to  either 
party  for  any  purpose,  being  a  mere  obiter  dictum. 
The  contractor  must  now  bring  a  separate  action  to  de- 
termine the  amount  due  her  from  the  owners.  This 
result  as  to  her  must  be  regretted,  because  from  the 
evidence  in  this  case  it  can  all  be  ascertained  and 
determined  now. 

A  decree  in  accordance  with  referee's  report  must 
be  drawn  up,  and  should  include  all  the  separate  judg- 
ments and  costs  and  allowances,  for  and  against  the 
resrpeotive  parties,  and  the  practice  is  to  have  it  settled 
by  the  referee  who  tried  the  issues,  with  or  without 
notice,  in  his  discretion,  and  his  approval  thereof 
indorsed  upon  it,  and  then  it  is  entered  by  direction 
of  a  judge  (who  may  then  designate  the  person  to  sell) 
(Gfauhn  v.  Mills,  2  Abb.  New  Cos.  114),  or  by  the  clerk 
of  the  court,  as  provided  by  the  Code  of  Civil  Proced- 
ure, section  1228. 

When  the  judgment  gives  special  relief,  it  must 
be  entered  by  direction  of  a  judge,  the  same  as  form- 
erly. In  all  cases  it  should  be  entered  in  form  as  done 
by  authority  of  the  court,  with  the  usual  caption  in 
such  cases.  There  may  be  separate  executions  upon 
this  judgment  {Code,  §  1374). 

If  no  person  is  named  as  referee  to  sell,  an  execu- 
tion, directed  to  the  sheriff  for  that  purpose,  must  be 
issued  against  the  specific  property  (Suydam  v.  Holden, 
11  Abb.  Pr.  N.  S.  329). 

There  must  be  as  many  separate  sales  of  the  owners' 
interest  in  the  property  as  there  are  Hens  established, 
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for  they  attached  at  diflferent  times,  and  the  owners' 
interest  may  have  varied,  and  incambrances  may  have 
intervened. 

It  is  still  the  contractor's  interest  and  right  to  see  that 
the  sales  are  properly  made,  and  to  obtain  the  best  price, 
and  that  the  personal  judgments  against  the  owners  for 
a  deficiency  are  efficiently  enforced  (see  McLean  «. 
Tompkins,  18  Abb.  Pr.  24),  for  the  contractor  is  also 
liable  for  the  amount  of  the  judgment  (excepting  the 
costs  of  this  litigation  on  the  part  of  the  owners),  and 
must  pay  it  if  it  is  not  collected  out  of  the  property 
or  from  the  owners.  If  the  contractor  pays  it  first 
she  can  then  enforce  this  judgment  for  her  own 
benefit. 

The  decree  may  be  settled  by  the  court  (Chamber- 
lain V.  Dempsey,  36  N.  T.  144),  and  may  be  entered 
without  notice.  If  it  is  not  in  accordance  with  the 
referee's  report  it  must  be  corrected  on  motion  (Camp- 
bell V.  Seaman,  63  iT.  Y.  568).  An  appeal  on  such 
questions  is  not  the  proper  remedy,  until  after  hear- 
ing the  parties  on  the  motion  (People  v.  GroflE,  62 
If.  T.  434 ;  and  see  Coope  v.  Bowles,  18  Abh.  Pr. 
442). 

Judgment  was  entered  upon  the  referee's  report, 
November  30,  1878. 


The  defendant  Stevens  appealed,  but  afterwards 
settled  with  claimants  and  withdrew  the  appeal. 
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GATES  t.  BUDDENSICK. 
If.  T.  Common  Pleas ;  Special  Term^  October y  1878, 

MBcsAiacs'    LiEK.— Matbbial-Mbn. — ^TiMB    TO    File    Libit    for 

Matbbials. 

Under  the  mechanics'  lien  law  for  the  city  and  county  of  New  York 
(Z.  1875,  c.  879),  the  lien  of  a  person  furnishing  materials  must  be 
filed  within  thirty  days  after  the  materials  are  furnished.'*' 

Demurrer  to  answer. 

The  action  was  brought  to  foreclose  a  mechanics' 
lien  in  the  city  of  New  York,  and  the  question  to  be 
determined  was,  within  what  time  a  lien  must  be  filed 
by  one  who  furnishes  materials  towards  the  erection, 
alteration  or  repair  of  a  building  in  this  city  ? — whether 
it  must  be  filed  within  thirty  days  after  the  materials 
are  furnished,  or  whether  it  may  be  filed  within  thirty 
days  after  completion  of  the  building,  improvement, 
Btmcture,  repairs  or  alterations  in  which  the  materials 
were  used. 

The  plaintiff  furnished  materials  between  October 
12  and  November  8,  1877,  to  one  Buddensick,  who 
used  them  in  the  erection  of  buildings  under  a  contract 
with  one  Bellmann,  the  owner.  Plaintiff  did  not  file 
his  lien  notice  until  March  18,  1878,  one  hundred  and 
thirty  days  after  the  materials  were  furnished,  but 
before  the  expiration  of  thirty  days  after  the  build- 
ings were  completed  under  Buddensick' s  contract. 

The  owner  set  up  as  a  defense  that  the  lien  was  not 
filed  within  thirty  days  after  the  materials  were  fur- 
nished.   Plaintiff  demurs  to  this  defense. 

J.  F.  Daly. — [After  stating  the  facts.] — ^The  act 
of   1876,  c.  379,  prescribes   the   time  within   which 

*  See  next  case. 
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lien  notices  mast  be  filed.  In  section  6,  it  is  enacted 
that  every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every 
person  save  the  original  contractor,  claiming  the 
benefit  of  this  act,  must  within  thirty  days  after  the 
completion  of  any  building,  improvement,  or  structuiei, 
or  after  the  completion  of  the  alteration  or  repair 
thereof,  or  after  the  completion  of  the  work,  or  the 
furnishing  of  the  materials  for  which  the  lien  is 
claimed,  file  with  the  county  clerk,  &c. 

The  language  used  does  not  leave  the  question  free 
from  doubt,  but  I  deem  the  proper  construction  to 
require  the  lien  of  a  person  furnishing  materials  to  be 
filed  within  thirty  days  after  the  materials  are  sap- 
plied. 

Special  reference  to,  and  provision  for,  the  claims 
of  persons  furnishing  materials  is  made  in  the  section, 
indicating  the  intention  to  enact  i)articalarly,  in  that 
clause,  upon  the  subject  of  their  claims.  The  limita- 
tion of  thirty  days  after  the  furnishing  of  the  materials 
is  special,  as  is  the  limitation  as  to  other  claims.  The 
section  provides  for  liens  under  eight  different  species 
of  claims : 

1.  By  the  original  contractor,  who  has  sixty  days 
^fter  the  completion  of  his  contract  to  file  his  notice. 
2.  By  one  claiming  a  lien  for  the  completion  of  a  build- 
ing. 3.  By  one  claiming  a  lien  for  the  completion  d 
:an  improvement.  4.  One  claiming  for  the  completion 
of  a  structure.  6.  One  claiming  for  the  completion  of 
alterations.  6.  One  claiming  for  the  completion  of  re- 
pairs. 7.  One  claiming  for  work  completed  by  him 
(evidently  intended  to  cover  the  claim  of  an  individual, 
mechanic  or  laborer,  who  has  not  been  paid  for  hi£ 
work).  8.  One  claiming  for  materials  furnished  b; 
him  ;  and  in  each  of  the  last  seven  cases  the  lien  must 
be  filed  within  thirty  days  after  the  completion  of  the 
building,  improvement,   structure,  alteration,  repair, 


ABBOTT'S    NEW   CASES.  869 

Qaiea  «.  Buddensick. 

work,  or  the  famishing  of  the  materials,  as  the  case 
may  be. 

To  give  the  section  the  construction  claimed  by 
plaintiff,  it  would  be  necessary  to  hold  that  the  legisla- 
ture fixed  two  imperative  limitations,  one  within  the 
other ^  for  the  filing  of  liens  by  sub-contractors ;  i.  e., 
that  the  person  famishing  materials  must  within  thirty 
days  after  the  materials  are  furnished,  or  must  within 
thirty  days  after  the  completion  of  the  building,  im- 
provement, stracture,  alteration,  repair  or  work,  in 
the  course  of  which  the  materials  were  used,  file  his 
notice.  The  latter  being  the  greater  limitation,  includes, 
of  course,  the  former,  and  renders  the  former  unneces- 
sary ;  but  we  may  not  conclude  that  the  legislature 
made  an  unnecessary,  inconsistent  or  idle  provision,  if 
any  construction  shows  the  provision  to  be  reasonable 
and  proper. 

That  the  limitation  contended  for  by  defendants  is 
reasonable  and  proper,  one  illustration  will  clearly 
show :  Suppose  one  furnishes  stone  to  the  original  con- 
tractor for  the  construction  of  the  foundation  of  a 
building,  which  building  is  not  to  be,  or  cannot  be, 
completed  for  years.  Has  the  claimant  who  furnishes 
the  foundation  stone  until  thirty  days  after  the  build- 
ing is  finished  in  which  to  file  his  lien,  even  if  his  claim 
against  the  contractor  is  outlawed  by  time?  If  he 
have,  then  the  statute  is  meaningless  and  the  pro- 
visions idle  that  require  him  to  file  it  within  thirty 
days  after  the  materials  are  furnished.  A  decision  in 
the  courts  of  another  State  support,  however,  the  con- 
struction of  the  act  claimed  by  plaintiff,  and  must  be 
examined. 

The  mechanics'  lien  law  of  the  city  of  Baltimore 
{Laws  of  Maryland^  1838,  c.  205,  §  1)  provides  that 
every  building  erected  in  the  city  shall  be  subject  to  a 
lien  for  the  payment  of  all  debts  contracted  "  for  work 
done  or  materials  furnished"  for  or  about  the  erection 
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or  construction  of  the  same ;  and  farther  (§  13)  pro- 
vides that  every  such  debt  shall  be  a  lien,  as  aforesaid, 
nntil  the  expiration  of  six  months  ^^  after  the  work 
shall  have  been  finished  or  materials  famished,  &c." 

In  the  case  of  O'Kisko  Co.  v.  Matthews  (3  Md.  176), 
it  was  held  that  the  lienor  was  entitled  to  the  benefit 
of  the  two  alternatives,  i.  e.,  that  his  lien  was  good 
either  for  six  months  after  the  materials  were  famished, 
or  after  the  work  was  finished,  in  the  coarse  of  which 
the  materials  were  so  famished. 

I  should  have  supposed,  from  a  reading  of  the 
statute,  that  the  legislature  intended  to  provide  for  two 
classes  of  debts,  one  for  materials,  and  one  for  work ; 
and  to  have  designed  that  if  the  lien  was  for  the  former 
it  was  to  continue  for  six  months  after  the  fonushing 
of  the  materials,  and  if  the  latter,  then  for  six  months 
after  the  doing  of  the  work. 

Such  is  the  interpretation  which  the  language  of  a 
nearly  similar  provision  in  the  Kings  County,  K.  T., 
mechanics'  lien  act  of  1858  (c.  836)  has  received  from 
our  court  of  appeals.  The  last-named  act  provided 
that  the  notice  of  claim  must  be  filed  before  the  expira- 
tion of  "  thirty  days  after  the  completion  of  the  work, 
or  within  sixty  days  after  the  materials  are  famished/' 
and  the  court  held  (Spencer  v.  Barnett,  35  N.  T.  94) 
that  in  the  case  of  a  claim  for  materials  the  notioe  mast 
be  filed  within  sixty  days  from  the  date  of  furnishing 
them.  No  suggestion  was  made  that  the  material-man 
had  any  ^'  alternative"  between  the  limitations  in  the 
statute. 

The  demurrer  should  be  overruled  with  costs. 

Ordered  accordingly.  J 


J 
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HECKMANN   v.    PINKNEY. 
N.  T.  Common  Pleas ;  Oeneral  Term^  March^  1879. 

Mechanics'  Lien.— Cohstruction  o9  Statutes. — Repeal  by  Im- 

fuoation. 

The  N.  Y.  mechanics*  lien  law  of  1875  repeals  that  of  1863. 

A  statute  providing  a  new  method  of  pursuing  a  remedy,  impliedly 
repeals  the  whole  of  a  former  act,  although  particular  clauses  of  the 
fonner  act  would  be  susceptible  of  application  in  connection  with 
the  later.* 

Appeal  from  a  judgment  entered  upon  the  report  of 
a  referee. 

The  action  was  brought  by  Charles  Heckmann,  as 
sub-contractor,  against  John  Pinkney,  as  owner,  and 
W.  J.  Gessner,  as  contractor,  to  foreclose  a  mechanics' 
lien  for  $619.12  upon  premises  No.  72  Fifth  avenue,  in 
the  city  of  New  York. 

The  contract  between  Pinkney  and  Gessner  was 
entered  into  June  15, 1876,  to  make  certain  alterations 

and  additions  to  said  premises  within  two  months. 

»^— ^^^— ^— ^-^^— ^■^—  — ^^— ^  ^— ^^^     — ^^^— ^— »^—i ^^— ^^— ^^—     .^■^-^■^— ^^— ^ 

*  See,  on  this  subject,  (Harnett «.  Bradley,  89  I/iw  Times  Bep,  JST, 
8.  260. 

In  general,  repeal  by  implication  is  not  favored  (People  ex  rd, 
EingBland  v.  Palmer,  52  N.  F.  83;  Whipple  v.  Christian,  15  Hun,  321). 

A  new  statute  as  to  acts  hereafter  done  is  not  necessarily  a  repeal 
of  old  as  to  penalties,  &c.,  then  incurred  (Mongeon  v.  People,  55  N, 
Y.  613;  affl'g  but  overruling  2  8upm.  Ot,  [T.  d  0,]  128.  Compare 
Richardson  v,  Pnlver,  63  Barb,  67). 

Special  local  legislation  is  not  necessarily  repealed  by  implication 
by  a  general  law  prescribing  a  different  rule  (People  «.  Quigg,  59  N, 
Y.  S3;  Matter  of  Commissioners  of  Central  Park,  60  Id,  493;  Village 
of  Deposit  o.  Yaile,  5  Hun,  310). 

On  the  question  whether  one  act  repeals  another  by  implication, 
the  priority  is  determined  not  by  time  of  enactment  but  by  time  of 
taking  effect.  If  an  act  is  passed,  not  to  take  effect  immediately, 
and  after  it  is  passed,  but  before  it  takes  effect,  another  and  incon* 
nstent  act  is  passed  to  take  effect  immediately,  the  later  is  repealed 
when  the  earlier  goes  into  effect  (Beckwith  v.  Whalen,  65  N.  T.  822; 
rev'g  5  Lane.  878). 
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The  contractor  employed  the  plaintiff  to  do  the  carpen- 
ter and  joiner  work.  On  September  2,  1876,  and 
before  he  had  finished  his  job,  the  latter  filed  a  notice 
of  lien  upon  the  premises  for  the  amount  then  due  Urn 
for  work  done  up  to  that  time,  and  on  the  same  day 
notified  Pinkney  of  it,  and  informed  him  that  he 
intended  to  stop  working.  But  Pinkney  requested 
him  to  continue  and  finish  his  work,  which  he  did,  and 
then,  on  September  18,  1876,  discharged  the  aforesaid 
lien  and ,  filed  a  new  notice  of  a  lien  for  the  whole 
amount  of  his  work.  On  December  1, 1876,  and  within 
ninety  days  after  the  filing  of  the  lien,  he  duly  com- 
menced this  action  to  foreclose  it. 

On  April  28,  1877,  the  cause  was  referred  to  a 
referee  to  hear,  try  and  determine  all  the  issues.  He 
found  that  the  element  of  time. in  the  contract  was 
I  waived,  and  that  there  was  a  balance  of  $1,000  due  the 
contractor,  Gessner,  from  Pinkney,  the  owner,  at  the 
time  of  the  completion  of  the  work  and  the  commence- 
ment of  this  action. 

He  also  found  at  the  request  of  the  defendant  that 
the  lien  had  not  been  by  order  of  the  court  continued, 
and  a  new  docket  made  stating  such  fact ;  but  refused 
to  find  that  the  lien  ceased  one  year  after  it  was  filed. 

The  referee  having  decided  in  favor  of  the  plaintiff, 
the  defendant,  Pinkney,  api)ealed  from  the  judgment 
entered  upon  his  report. 

James  Emott  {John  M.  PinJcney^  attorney),  for 
defendant,  appellant. — A  party  claiming  a  lien  must 
bring  himself  strictly  within  the  terms  of  the  lien  law 
(Mushlitt  V.  Silverman,  50  N.  T.  360 ;  Benton  t.  Wick- 
wire,  64  Id,  226  ;  Grant  v.  Vandercook,  57  Barh.  165). 
The  unsigned  contract  should  have  been  admitted  in 
evidence  (Dutch  v.  Mead,  36  Swper.  CL  [4  /.  <6  51]  427 ; 
affi'd  in  Ct.  of  App.,  10  Alb.  L.  J.  336).  There  was  not 
substantial  performance,  nor  a  waiver  of  the  terms  of 
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the  contract  (Green  v.  Haines,  1  Hilt  254 ;  Stewart  v. 
Kittellas,  36  If.  T.  388) ;  and  there  should  have  been  a 
tender  of  performance  (Nelson  v.  Plimpton  Fire  Ins. 
Co.,  55  N.  Y.  480) ;  a  substantial  compliance  not  suffi- 
cient (Tompkins  v.  Dudley,  25  N.  T.  272).  The  law 
of  1875  neither  expressly  nor  by  implication  repeals 
section  11  of  L.  1863  (People  v.  Palmer,  52  N.  T.  83  ; 
Mongeon  v.  People,  55  Id,  613 ;  Hawkins  v.  Mayor, 
&c.  of  N.  Y.,  64  Id,  18  ;  Matter  of  Evergreens,  47  Id. 
216 ;  Davis  v.  Fairbain,  3  How.  Pr.  636  ;  Vandenbergh 
t.  Village  of  Greenbush,  66  N.  T.  1).  If  the  law  of 
1875  is  held  to  entirely  repeal  the  law  of  1863,  no  lien 
for  the  value  of  any  work  or  materials  furnished  can 
now  be  acquired,  as  L.  1875,  c.  379,  §  1,  gives  a  lien 
merely  for  "  the  work  or  labor  done  or  materials  fur- 
nished," and  not  for  the  value  of  the  same,  as  do  L. 
1863,  c.  600,  §  1 ;  L.  1851,  c.  573,  %1\  L.  1869,  c.  558, 
§  1 ;  L.  1844,  c.  305,  §  1 ;  i.  1854,  c.  402,  §  1. 

C.  K.  Cm^liss  {Alfred  Erhe^  attorney),  for  plaintiff, 
respondent. — Workmen  or  material-men  must  file  their 
claim  within  thirty  days  after  it  accrued  (Gates  v. 
Buddensick,  page  367  of  this  vol.).  The  owner's  lia- 
bility to  pay  upon  a  contingency  was  fixed  from  the 
moment  the  contract  was  made  (Knapp  v.  Anderson, 
72  N.  Y.  466,  affi'g  7  Hun,  295).  The  act  of  1875  is 
not  an  amendment  of  the  prior  act,  but  repealed  it  in 
toto.  It  does  not  require  any  refiling  or  renewal  of 
the  lien  {L.  1875,  c.  397,  §  8).  There  was  a  waiver  of 
the  contractor's  failure  to  complete  the  work  accord- 
ing to  the  contract  (Wheeler  v.  Schofield,  67  If.  Y.  311, 
314 ;  Gallagher  v.  NichoUs,  60  Id.  438,  448 ;  Sinclair  v. 
Tallmadge,  35  Barb.  602,  606).  Substantial  perform- 
ance is  suflScient  to  sustain  the  lien  (Glacius  v.  Black,  67 
N.  Y.  563,  566,  567).  The  claim  for  unliquidated  dam- 
ages is  inadmissible  (Schuyler  v.  Hay  ward,  67  JSf.  Y. 
253,  258).    The  findings  of  fact  by  the  referee  are  con- 
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elusive  (Rogers  ».  Wheeler,  62  N.  T.  262, 268 ;  Sinclair 
V.  Tallmadge,  35  Barb.  603). 

Larbemore,  J. — It  is  conceded  tliat  the  plaintiff's 
lien  of  September  2, 1876,  was  not  renewed  by  an  order 
of  the  court  within  the  time  prescribed  by  section  11 
of  the  act  of  1863.  The  first  and  most  important  ques- 
tion, therefore,  is  the  consideration  of  the  effect  of  the 
act  of  May  17,  1876,  as  a  repealing  statute.  It  is  enti- 
tled ^^  An  act  to  define  and  limit  the  liens  of  contractors 
and  others  upon  real  estate  in  the  city  and  county  of 
New  York,  and  to  provide  for  enforcement  thereof." 
Though  not  in  express  terms  repealing  any  former 
acts,  it  saves  and  reserves  all  rights  accruing  under 
them  prior  to  July  1,  1876.  Prom  that  date,  it  would 
appear  to  have  been  the  intention  of  the  legislature 
that  the  act  of  May  17,  1875,  should  and  woold  afford 
a  complete  remedy  for  the  rights  of  lienors  within  the 
city  and  county  of  New  York.  It  was  held  by  this 
court  at  special  term  (Robinson,  J.),  (Diossy  v. 
Martin,  March  16,  1876 ;  Burbridge  v.  Marcy,  March 
5,  1878),  that,  by  the  ordinary  rules  of  constmction, 
the  act  of  1875,  which  engrossed  the  whole  subject  of 
mechanics'  and  material-men's  liens,  previously  the 
subjects  of  prior  statutes  (except  as  therein  reserved), 
superseded  all  previous  legislation  on  the  subject.* 

A  noticeable  feature  of  the  new  act  (§§  1,  2)  is  that 
the  validity  of  the  lien  is  made  to  depend  upon  the 
extent  of  the  owner's  liability  for  payment  at  the  time 
of  the  filing  of  the  lien,  without  regard  to  the  fact  of 
an  amount  then  actually  due  the  contractor  by  the 
owner.  Thus,  the  lien  attaches  when  the  liability 
exists,  subject  to  the  contingencies  provided  for 
between  the  owner  and  contractor.  By  section  5  of  the 
act  of  1875,  sub-contractors  must  file  their  claims  within 

*  The  principle  was  not  ao  fally  discussed  as  in  the  case  of  Heck- 
man  V.  Pinkney,  in  the  text. 
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thirty  days  after  the  same  have  accrued.  If  no  amonnt 
was  then  due,  bat  sabseqaently  became  dae  to  the  con* 
tractor,  is  it  a  fair  inference  that  the  legislatal:e 
intended  to  invalidate  all  such  claims  i 

The  renewal  of  the  lien  required  by  section  11  of 
the  act  of  1863  was  for  the  purpose  of  giving  con- 
structive notice  of  the  continuance  of  the  lien.  This 
object  is  effected  under  section  8  of  the  act  of  1875,  by 
the  commencement  of  an  action  to  foreclose  the  lien, 
filing  notice  of  lis  pendens  and  an  entry  on  the  lien 
docket  within  the  time  prescribed. 

We  assent  to  the  general  proposition,  that  a  repeal 
of  statutes  by  implication  is  not  favored  (Mitchell  v. 
Halsey,  15  Wend.  241 ;  Bowen  v.  Lease,  5  ITiUj  221 ; 
People  V.  Deming,  1  ffiU.  271 ;  Cohoes  v,  Moran,  25 
Sow.  Ft.  386).  That  where  both  statutes  can  stand, 
there  is  no  repeal  (People  «.  Palmer,  52  N.  Y.  83),  the 
subsequent  statute  only  operating  as  a  repeal  to  the 
extent  that  the  two  are  repugnant*  (Mongeon  x.  People, 
55  N.  Y.  613 ;  Werner  «.  German  Savings  Bank,  2 
Daly,  406).  But  although  the  subsequent  statute  be 
not  repugnant  in  all  its  provisions  to  the  prior  one, 
yet  where  it  is  manifest  that  the  recent  act  was  clearly 
intended  to  prescribe  the  only  rule  in  cases  for  which 
it  provides,  it  repeals  the  earlier  act  (Dexter  &  Limerick 
Plank  Road  Co.  v.  Allen,  16  Barb.  15  ;  Potter's  Dwar- 
ris  on  Statutes^  115,  154-6 ;  VatteT.s  Maxims^  No.  40). 
We  think  this  principle  applicable  to  the  act  of  May 
17,  1875  {L.  1875,  c.  379).  A  careful  examination  of 
its  twenty-two  sections  discloses  the  fact  that  it  affords 
a  complete  remedy  for  the  very  class  of  cases  embraced 
within  the  act  of  1863  {L.  1863,  c.  500).  It  enters 
more  into  details  than  the  older  act,  and  incorporates 
provisions  to  meet  the  various  exigencies  that  may 

*  For  an  extreme  case  of  the  application  of  this  rule,  see  Lefevre 
9.  Lefevre,  59  N.  T.  484,  rev'g  in  part  2  8up'm  Ct.  (T.  d  C)  830. 
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arise  in  the  enforcement.  Whatever  doabt  heretofore 
existed  as  to  the  form  of  pleading  and  judgment,  is 
specifically  provided  for  in  the  recent  act.  As  it  pro- 
vides a  remedy  for  the  same  cases,  and  in  a  more 
detailed  and  extensive  manner  than  the  act  of  1863, 
the  inference  is  fair  that  it  was  the  intention  of  legis- 
lature to  repeal  the  statute  last  mentioned.  The  act  of 
1875  says  to  the  plaintiff:  "Fulfill  my  requirements, 
and  your  lien  shall  be  continued."  He  does  so,  follows 
the  latest  authority,  and  is  met  by  an  exaction  of  a 
former  statute,  which  the  one  he  followed  utterly 
ignored.  A  consistent  construction  of  the  act  in  ques- 
tion requires  that  it  should  be  held  to  be  a  repealing 
statute. 

[Remarks  on  a  question  of  facts  are  omitted.] 
The  exceptions  should  be  overruled,  and  judgment 
of  affirmance  ordered. 

Daly,  Ch.  J. — (Concurring.) — I  think  that  the  de- 
sign of  the  act  of  1875  was  to  provide  a  complete 
remedy  for  the  enforcement  of  mechanics'  liens,  and 
to  supersede  the  pre-existing  statutory  provisions  upon 
that  subject.  It  is  entitled  An  act  to  define  and  Imii 
the  liens  of  contractors  and  others,  and  as  it  is  more 
extensive  and  complete  in  its  details  than  all  the  pre- 
ceding acts  put  together,  it  appears  to  me  that  the 
design  and  the  effect  of  it  is  to  substitute  for  the  pre- 
vious legislation  one  general  system.  As  it  does  not, 
however,  in  terms,  repeal  any  of  the  existing  acts,  their 
provisions  would  necessarily  continue  in  force,  under 
a  familiar  rule  in  the  construction  of  statutes,  except 
where  their  provisions  are  repugnant,  or  where  it  is 
evident  that  they  were  intended  to  be  abrogated  by 
new  and  different  provisions.  The  act  of  1863  (§  11) 
provided  that  the  lien  should  cease  after  one  year,  un- 
less by  order  of  court  it  was  continued,  and  a  n^ 
docket  made  stating  the  fact.    The  act  of  1876  pro- 
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vides  (§  8)  that  it  shall  cease  in  ninety  days,  unless  an 
action  is  commenced  within  that  time  to  enforce  it, 
and  a  notice  is  filed  with  the  county  clerk  of  the  pend- 
ency of  the  action.  This  is  a  much  more  stringent 
and  effectual  provision,  and  was,  I  think,  evidently 
intended  as  a  substitute  for  the  former  one.  It  pro- 
vides for  the  bringing  of  an  action  and  the  termination 
of  the  lien  in  a  much  shorter  time,  unless  a  notice  is 
filed  of  the  i)endency  of  such  an  action.  There  is  no 
occasion  for  a  new  docket,  for  the  filing  of  the  lis 
pendenSj  which  the  county  clerk,  by  the  same  section, 
is  required  to  enter  on  the  lien  docket,  is  notice  to  all 
who  may  be  affected  by  the  lien,  and  a  much  more 
effectual  notice  than  stating  apon  the  docket  before 
the  expiration  of  a  year  that  the  lien  is  continued  by 
order  of  the  court.  Within  ninety  days  from  the  fil- 
ing of  the  lien  all  are  notified  who  consult  the  docket 
that  an  action  is  pending  for  the  enforcement  of  the 
lien,  and  can  ascertain  upon  due  inquiry  whether  judg- 
ment has  been  rendered  for  the  enforcement  of  it  or 
against  the  claimant,  or  whether,  by  order  of  the  court, 
the  action  has  been  discontinued.  The  act  makes  no 
provision  for  what  is  to  be  done  where  judgment  is 
rendered  in  the  action,  either  of  discontinuance,  or  for 
or  against  the  claimant.  It  seems  to  assume  that  the 
filing  and  docketing  of  notice  of  the  pendency  of  the 
action  furnishes  the  necessary  means  of  inquiry,  and 
therefore  provides  only  for  the  discharge  of  the  lien 
in  the  cases  specified  in  section  18. 
Order  afiirmed. 

Daly,  Ch.  J.,  and  Van  Beunt,  J.,  concurred  in 
opinion  of  Lakbemobe,  J. 
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SCHWEIZER  V.  RAYMOND. 

Jf.  T.  Supreme  Courts  Fov/rth  Departmefnt^  MgMh 
District;  Brie  Special  Term^  May^  1879. 

RlBFBBBKCE.— POWBR  OF  SPECIAL  TeBM  TO  COBRBCT  £bB0B8.«- 

Nkw  Tbial. — ^Laches. — Code  Cnr.  Pbo.  §  7M.— 
Statute  of  Limit ationb. — ^Mistake. 

The  court  at  special  term  cannot  correct  errors  committed  by  a  lefeiee 
on  the  trial. 

Where  a  defendant,  having  appealed  from  a  judgment,  entered  upon 
the  report  of  a  referee,  and  pressed  the  appeal  to  a  decision,  after 
more  than  one  year  from  the  entry  of  the  judgment  moved  to  open 
the  same,  and  that  a  new  trial  be  granted  on  the  grotind  of  mistake 
and  surprise  at  the  trial, — HiMy  that  the  motion  was  made  too  late, 
and  the  defendant  must  be  deemed  to  have  waived  the  objeetiotf 
of  surprise,  &c. 

R  «00ffu,  that  even  if  such  a  motion  should  be  made  within  one  year 
after  entry  of  judgment,  as  prescribed  in  Code  Civ.  Pro.,  §  724,  the 
court  at  special  term  could  not,  with  propriety,  set  aside  the  ja^g* 
ment  after  it  had  been  affirmed  at  general  term  on  the  appeal  of  the 
moving  party. 

Motion  by  defendant  to  open  a  judgment  entered 
on  the  report  of  a  referee,  and  for  a  new  trial. 

The  action  was  bronght,  Christoph  Schweizer  against 
Alonzo  B.  Raymond  and  A.  Clayton  Baymond,  to 
recover  the  freight  on  a  cargo  of  beans  carried  on  the 
deck  of  a  canal-boat  from  Albion  and  Brockport  to 
New  York. 

By  the  express  agreement  of  shippers  (the  defend- 
ants) and  the  carrier,  the  beans  were  to  be  carried  on 
deck.  The  plaintiff  (the  carrier)  agreed  to  furnish  the 
lumber  to  cover  the  cargo,  and  the  defendants  to  see 
to  the  covering  with  the  captain,  plaintiff's  employee. 
Plaintiff  supplied  what  he  supposed  to  be  BufBcient 
lumber  for  the  covering,  but  the  defendants  did  nothing 
towards  covering  the  beans,  and  the  captain  did  not 
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projwrly  cover  them,  and  en  route  they  got  wet  from 
rains,  and  were  injured  to  a  large  amount.  The  dam- 
ages sustained  were  alleged  by  way  of  counter-claim. 

At  the  conclusion  of  the  trial,  defendants'  counsel^ 
in  addition  to  yarious  questions  of  fact,  asked  the 
referee  to  find  the  following  conclusions  of  law :  "1. 
That  the  plaintiflE  is  entitled  to  recover  of  the  defend- 
ants in  this  action  the  sum  of  $159.77.  2.  That  the 
defendants  are  entitled  to  recover  damages  of  the 
plaintiff  in  the  sum  of  $1,152.10.  3.  That  the  defend- 
ants are  entitled  to  judgment  against  the  plaintiff,  in  a 
balance  of  $992.33  and  their  costs  of  this  action." 

The  referee  found  as  requested  in  the  first  above 
request,  and  refused  to  find  the  second  and  third 
requests. 

Judgment  was  entered  for  plaintiff  on  the  report, 
March  11,  1878,  on  which  day  a  copy  of  the  judgment, 
with  notice  of  the  entry  thereof,  was  served  on  defend- 
ants' attorney. 

The  defendants  thereupon  appealed  from  the  judg- 
ment to  the  general  term,  where  the  appeal  was  heard, 
and  the  judgment  ajfirmed. 

On  May  17, 1879,  notice  of  this  motion  was  served,  to 
be  heard  May  22,  1879,  '^for  an  order  opening  the 
judgment  entered  in  this  action,  in  favor  of  the 
plaintiff  against  the  defendants  ....  and  for  a 
new  trial  on  the  ground  of  defendants'  mistake  and 
surprise,"  which  mistake  and  surprise,  as  set  forth  in 
the  accompanying  affidavits,  consisted  in  the  above 
requests  made  to  the  referee  to  find  conclusions  of 
law. 

D.  C.  Hyde^  for  defendants  and  motion. 

Oeorge  W.  Cothran^  for  plaintiff,  opposed. 

Barker,  J. — ^This  court  is  without  power  to  grant 
the  relief  asked  for  by  the  defendants. 

The  court,  at  special  term,  cannot  correct  errors 
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committed  by  the  referee  on  the  trial,  nor  does  the 
moving  party  ask  that. 

Unless  the  judgment  entered  on  the  report  of  the 
referee  is  opened  and  set  aside,  the  defendants  cannot 
be  relieved  from  the  predicament  in  which  they  con- 
ceive themselves  to  be,  arising  out  of  their  own  mistake 
and  misapprehension. 

The  judgment  was  entered,  of  which  the  defendant 
had  due  notice  more  than  one  year  prior  to  making 
this  motion. ,  The  application  is,  therefore,  out  of  time. 
Had  the  motion  been  timely  in  all  respects,  then  doubt- 
less the  court  could  have  given  relief  upon  the  grounds 
stated,  if  upon  examination  they  appeared  to  be  based 
upon  merits  {(Jode  Civ.  Pro.  %  724). 

The  prior  sections  (721,  722,  723)  contain  provisions 
for  sustaining  verdicts,  judgments  and  proceedings  in 
the  face  of  mistakes,  omissions,  defects  and  irregulari- 
ties, and  for  correcting  and  supplying  the  same. 

The  right  to  relieve  the  moving  parties  must  be 
found  in  the  provisions  of  section  724,  and  the  time 
within  which  the  aggrieved  party  must  move  is  one 
year. 

As  was  stated  by  the  court  on  the  argument,  the 
moving  party  having  appealed  from  the  judgment  and 
pressed  the  same  to  a  decision  before  making  this 
motion,  he  is  now  precluded  from  urging  before  liiis 
tribunal  that  the  judgment  ought  to  be  set  aside,  with 
a  view  of  relieving  them  from  a  mistake,  inadvertence, 
surprise  or  excusable  neglect.  If  either  of  these  things 
did  occur  in  fact,  they  must  be  deemed  as  waived. 

I  think  it  is  without  precedent  in  this  stage  of  the 
proceedings  to  relieve  the  parties  in  the  manner 
sought. 

If  the  motion  had  been  made  within  one  year  after 
notice  of  the  entry  of  judgment,  I  am  satisfied  that 
this  court  could  not,  with  propriety,  set  aside  the  judg- 
ment after  it  was  affirmed  at  general  term  on  the 
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ajypeal  of  the  moving  party  (Utica  Ins.  Co.  v.  Lynch, 
2  Barb.  Ch.  573 ;  Lyon  tj.  Merritt,  6  Paige^  473 ;  Gtes- 
ton  tJ.  Codwise,  1  Johns.  Ch.  189). 

These  cases  are  cited  from  among  many  that  bear 
on  the  qaJBstion  as  indicating  the  reasons  and  propriety 
of  the  rule. 

The  motion  is  denied  with  $10  costs.  Let  order  be 
entered  accordingly. 


GOULD  V.   THE  CENTRAL  TRUST  CO. 

N.   T.  Supreme  Courts  First  Department;  Special 

Termj  January^  1879. 

PxjEDoxB. — Salb  of   Ssgurities   Plbdoed. — Subrogation.  ^Mab- 

BHALiKG  Assets. 

* 

A  pledgee,  with  whom  securities,  which  belonged  to  several  persons, 
are  pledged  as  collateral  security  for  a  loan,  made  thereon  to  one 
having  all  the  securities  in  his  possession,  and  who  wrongfully 
pledged  them,  should  proceed  paripcusuy  in  the  application  of  the 
securities  to  the  satisfaction  of  the  loan.'*' 

The  complete  interest  of  one  owner  should  not  be  spared,  at  the  ex- 
pense of  other  owners,  by  an  intentional  discrimination  in  a  sale  of 
the  securities  by  the  pledgee. 

When  a  pledgee,  without  notice  of  the  claims  of  the  true  owners, 
sells  the  securities  of  one,  and  realizes  a  sum  equal  to  the  amount 
loaned  on  all  the  securities,  leaviog  in  his  hands,  undisposed  of,  the 
securities  of  the  others,  a  court  of  equity  will,  at  the  suit  of  one 
whose  securities  were  sold,  order  the  remaining  securities  to  be  dis- 
posed of  and  the  proceeds  applied  in  such  a  manner  that  the  burden 
of  the  loan  will  be  borne  by  all  in  equitable  proportions. 

This  result  is  reached  through  the  equitable  principle  of  subrogation, 
as  well  as  the  rule  observed  in  marshaling  assets. 

Trial  by  the  court. 

This  action  was  brought  by  William  R.  GK)uld  and 

*  Compare  Chamberlain  v.  Greenleaf,  4  Ahb,  Nw>  Cos.  178;  Rich 
0.  Boyce,  89  Md.  814. 
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another,  against  The  Central  lYust  Company,  Thomas 
8.  Marlor  and  others,  to  compel  the  trust  company 
to  sell  certain  stock,  which  had  been  wrongfully  hy* 
XK)thecated  to  it  by  John  Bonner  &  Co. 

On  October  15,  1877,  the  plaintiffs  borrowed  from 
John  Bonner  &  Co.  $50,000,  on  the  security  of  800  shares 
of  Chicago  &  Alton  Bailroad  stock.  Soon  afterwards 
John  Bonner  &  Co.  borrowed  from  The  Central  Trust 
Company  $100,000,  on  the  security  of  500  shares  of  the 
plaintiff's  stock,  and  certain  other  stocks  and  bonds, 
including  $3,000  of  Wabash  Railway  bonds,  which  had 
been  pledged  by  the  defendant,  Thomas  S.  Marlor,  and 
400  shares  of  stock  in  the  Bankers'  &  Brokers'  Asso- 
ciation, which  belonged  absolutely  to  said  Bonner 
&Co. 

No  demand  of  payment  was  ever  made  by  said  firm 
upon  the  plaintiffs,  but,  on  January  3,  1878,- the  latter 
found  that  all  their  stock  had  been  re-hypothecated, 
and  were  compelled  to  pay  to  the  Union  Bank  $21,000, 
to  redeem  300  shares,  while  on  January  4,  The  Centod 
Trust  Company  sold  out  the  600  shares  pledged  to  it, 
realizing  $38,000  therefrom,  and  at  the  same  time  sdd 
other  securities  pledged  by  Bonner  &  Co.,  sufficient, 
with  the  proceeds  of  the  plaintiff's  stock,  to  pay  all 
the  loan  made  by  it  to  Bonner  &  Co.,  and  to  leave  a 
surplus  of  $989.59.  But  the  trust  company  did  not 
sell  Mr.  Marlor's  $3,000  of  Wabash  bonds,  nor  the 
400  shares  of  Bankers'  &  Brokers'  Association  stock. ' 

On  January  6, 1878,  the  plaintiffs  offered  to  pay  to 
John  Bonner  &  Co.  the  full  amount  of  their  loan,  with 
interest,  upon  condition  that  their  stock  should  be 
returned ;  but  this,  of  course,  Bonner  &  Co.  refused  to 
do.  The  plaintiffs  then  requested  The  Central  Trust 
Company  to  sell  the  other  securities  remaining  in  its 
hands,  so  as  to  increase  the  surplus  in  which  the  plaint- 
iffs would  be  entitled  to  share,  but  this  the  trost 
company  refused  to  do. 
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This  action  was  brought  to  compel  the  trust  oom- 
p&nj  to  do  this,  so  that  the  loss  might  be  apportioned 
between  the  owners  of  all  the  securities  originally 
pledged. 

ThoTJias  O.  Shearman  {Shearman  <fe  Sterling^  attor- 
neys), for  plaintiffs. — The  plaintiffs  are  entitled  to  a 
sale  of  the  securities.  It  is  plainly  inequitable  that  a 
pledgee,  to  whom  several  parcels  of  stock  have  been 
te-hypothecated,  without  authority,  should  select  one 
or  more  of  such  stocks,  sell  them,  to  the  destruction  of 
the  owner's  title,  and,  having  thus  satisfied  his  own 
claim,  hand  over  the  remaining  securities  free  of  all 
incumbrances  to  certain  favored  parties.  All  must  be 
treated  alike ;  and,  if  the  pledgee  will  not  do  this  vol- 
untarily, a  court  of  equity  will  compel  him  to  do  so 
{Exp.  Alston,  L.  H.  4  C%.  168 ;  Broadbent  v.  Barlow, 
8  De  Gex,  F.  &  J.  670  ;  Semmes  r>.  Boykin,  27;  Oa.  47 ; 
see  Ingalls  n.  Morgan,  10  N.  Y.  178 ;  Glass  r?.  Puller, 
6  Bush^  346).  Where  a  creditor,  having  the  right  to 
resort  to  two  funds,  has  actually  exercised  his  right 
and  satisfied  his  claim  by  exhausting  one  only  of  those 
funds,  any  x)erson  having  a  subordinate  interest  in  that 
fund,  whether  as  owner  or  creditor,  has  the  right  to 
be  subrogated  to,  and  stand  in  the  place  of  such  cred- 
itor, and  to  enforce  against  the  untouched  fond  the 
same  rights  which  the  senior  creditor  could  have 
.enforced  against  it,  to  the  extent  of  the  interest  of 
such  x)erson  in  the  exhausted  fund  {Story  Bg.  Jur. 
§§  499,  562,  564 ;  Galton  t.  Hancock,  2  Atk.  436  ;  Clif- 
ton t>.  Burt,  1  P.  Wm^.  679,  and  note ;  Cheesebrough  tj. 
Millard,  1  Johns,  Ch.  409,  413 ;  Clowes  v.  Dickenson^ 
6  Id.  235 ;  Wilson  v.  Fielding,  2  Vern.  763  [see  espe- 
cially the  decree  in  the  note] ;  Haslewood  v.  Pope,  3  P. 
Wms.  322 ;  PoweU  v.  Robins,  7  Ves.  209 ;  Alston  v. 
Munford,  1  Brock.  Marsh.  266 ;  Gist  t.  Pressley,  2 
HiU  Ch.  [8.  G]  318 ;  Jones  v.  ZoUicoffer,  2  Hawks.  623 ; 
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Ramsey's  Appeal,  2  Watts ^  228  ;  Mosier's  Appeal,  66 
Perm.  St.  76;  Exp.  Alston,  L.  R.  4  Ch.  168).  Theplaint- 
iflfs  are  entitled  to  contribution  on  the  ground  of  surety- 
ship. Their  property  and  that  of  Mr.  Marlor  was 
hypothecated  to  secure  the  same  debt ;  and  this  fact 
entitled  them  all  to  the  rights  of  sureties  against  Bon- 
ner and  against  one  another  (See  Vartie  v.  Underwood, 
18  Barh.  561 ;  Gahn  v.  Niemcewicz,  11  WeTvd.  312 ; 
3  Paige,  614 ;  Barnes  v.  Mott,  64  N.  T.  397).  A  surety, 
out  of  whose  funds  a  creditor  has  obtained  payment^  is 
entitled  to  receive  contribution  from  all  his  co  sureties, 
so  as  to  put  them  upon  an  equality,  although  they 
became  sureties  without  any  communication  with,  or 
knowledge  of,  each  other,  and  without  regard  to  the 
order  of  time  in  which  they  became  sureties  (Norton  t. 
Coons,  8  Dm.  130  ;  aff  d,  6  N.  T.  33  ;  Story  Eq.  Jur. 
§  492 ;  Layer  v.  Nelson,  1  Vern.  456 ;  Kemp  v.  Finden, 
12  M.  <6  TT.  421 ;  Deering  v.  Winchelsea,  1  Cox,  318 ; 
2  Bos.  &  P.  270 ;  Stirling  n.  Forrester,  3  Bligh,  576). 
This  doctrine  is  not  confined  to  sureties  alone.  It 
extends  to  all  cases  in  which  the  property  of  one  per- 
son is  taken  to  satisfy  an  obligation  which  is  equitably 
a  burden  upon  the  property  of  several  persons.  Thus, 
among  tenants  in  common,  one  of  whom  had  been 
obliged  to  pay  a  debt  burdening  the  whole  land  {Fiiz- 
herhert  Nnt.  Breo.  16,  338X.  So,  if  land  was  aliened  to 
several  parties,  subject  to  a  lien  which  one  of  them  was 
comi)elled  to  satisfy  (Harbert's  Case,  3  Coke,  12,  13). 
A  very  old  instance  was  that  of  the  prisage  of  wine. 
The  king  was  entitled  to  one  tun  before  the  mast  and 
one  tun  behind ;  and  accordingly,  a  writ  of  contribu- 
tion accrued  to  the  parties  whose  particular  wine  was 
taken.  The  king  might  take,  by  his  prerogative,  any 
two  tuns*  of  wine  which  he  thought  fit ;  but  the  owners 
of  th^t  wine  were  never  allowed  to  bear  the  burden 
alone.  All  the  others  had  to  contribute  (See  Deering 
V.  Winchelsea,  1  Cox,  321 ;  2  B.  &  P.  270).    So  a  spe- 
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clfic  legatee,  whose  legacy  is  taken  in  satisfaction  of 
testator's  debts,  is  entitled  to  contribution  from  other 
specific  legatees  (Chase  v.  Lockerman,  11  Oill  &  J.  185 ; 
Snow  V.  Galium,  1  Dessaus,  543).  So  in  the  case  of  a 
devisee,  whose  land  is  taken  for  debt  (livingston  v. 
Livingston,  3  Johns.  Oh.  148 ;  Rogers  v.  Rogers, 
1  Paige,  88 ;  Schermerhorn  t.  Barhydt,  9  Id.  28).  The 
familiar  rale  of  general  average  in  maritime  law  is 
founded  upon  this  same  general  principle ;  and  there 
is  no  more  reason  for  refusing  relief  to  the  plaintiffs, 
simply  because  their  property  has  been  sold  first,  than 
there  would  be  in  holding  that  the  owners  of  a  cargo 
must  see  that  it  is  thrown  overboard  in  equal  propor- 
tions, or  be  deprived  of  remedy. 

William  H.  Arnoux^  for  defendant  Marlor. 

Thomas  H.  Hubbard^  for  the  Trust  Company. 

Charles  M.  Da  Costa^  for  assignee  of  Bonner  &  Co. 

Van  Vorst,  J.— The  claim  of  the  plaintiffs  is  rea- 
sonable and  just,  and,  in  arguing  that  the  Central  Trust 
Company,  under  the  circumstances  of  this  case,  should 
have  proceeded  pari  passu,  in  the  application  of  the 
securities  deposited  with  it  by  Bonner  &  Co.,  as  col- 
lateral security  to  the  loans  made  to  them,  so  that 
what  loss  should  be  occasioned  to  the  parties  whose 
stock  and  bonds  Bonner  &  Co.  wrongfully  pledged  to 
it  shall  fall  on  them  ratably,  they  contend  only  for 
what  equity  approves.  Had  they  known  of  the  rights 
and  claims  of  the  plaintiffs  and  Marlor,  at  the  time  they 
sold,  they  should  have  so  proceeded. 

This  is  but  an  application  of  the  principle  of  natural 
justice,  which  requires  every  one  to  exercise  his  rights 
in  a  way  not  to  occasion  loss  to  others,  which  might 
be  avoided  without  inconvenience  to  himself.  , 

The  principle  contended  for  by  the  learned  counsel 
for  the  plaintiff  is  fundamental  in  eqxdty,  and  is  well 
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sustained  by  the  nnmerons  and  well  selected  authori- 
ties which,  he  has  been  caref al  to  cite. 

The  securities  of  the  plaintiffs  and  the  defendant 
Marlor,  in  the  hands  of  the  trust  company,  originally 
stood  upon  equal  footing,  and  should  be  regarded 
equally  by  the  company.  The  complete  interest  of 
one  real  owner  should  not  be  spared  at  the  expense  of 
the  other.  Neither  by  a  partial  election,  or  intentional 
discrimination  on  the  part  of  the  pledgee,  shall  either 
party  be  disappointed. 

Had  the  attention  of  the  trust  company  been  in 
season  called  to  the  rights  of  the  x>aJ*ties  claiming  to 
own  the  stock  and  bonds,  it  would  have  been  inequita- 
ble to  proceed  to  sell  the  property  of  one  exclusively, 
and  satisfy  its  claims  thereout,  with  an  idea  that  it 
could  in  that  way  relieve  the  property  of  the  other  wholly 
from  the  burden  of  the  loan  made  to  Bonner  &  Co. 
That  would  be  to  throw  the  loss  entirely  on  one  party. 

But  that  it  has,  in  this  manner,  without  notice  of 
the  claims  of  the  real  owners,  proceeded  to  sell  the 
securities  of  one  of  them,  has  not  placed  it  beyond  the 
power  of  this  court  to  intervene,  and,  even  now,  order 
to  be  done  what  equity  requires.  It  may  be  that  the 
pledgees  were  under  no  duty,  and  would  not  have  been 
originally  justified  to  sell  more  of  the  securities  than 
was  sufficient  to  satisfy  its  claims,  but  that  would  not 
relieve  the  unsold  security  from  the  burden  of  contri- 
bution. 

I  do  not  think  the  defendant  Marlor  should  now  be 
allowed  to  say,  this  "w  a  Iticky  hiV^  The  Central 
Trust  Company  has  satisfied  its  whole  claim  out  of  the 
plaintiff's  stock,  and  my  property,  although  equally 
pledged,  shall  be  free. 

The  stock  of  the  defendant  Marlor  is  still  in  the 
hands  of  the  trust  company,  and  relief  may  yet  be 
granted  on  principles  applicable  to  marshaling  assets 
(Aldrich  V.  Cooper,  8  Ves.  308 ;  Bxp.  Alston,  L.  R  i 
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Ch.  168 ;  Story  Eq.  Jur.  §  638 ;  Broadbent  v.  Barlow, 
Z  DeO.,F.&  J.  570;  Cheeseborough  t).  Millard,  1 
Johns,  Ch.  409,  413). 

Plaintiffs  are  also,  as  is  well  urged  by  their  counsel, 
entitled  to  relief  arising  from  the  relation  of  surety- 
ship between  them  and  the  defendant  Marlor,  for 
through  their  stock  and  bonds  pledged  by  Bonner  & 
Co.  to  the  trust  company,  they  were  to  that  extent,  in 
substance,  sureties  for  the  debt,  and  are  interested 
upon  conditions,  with  rights  of  subrogation  with  all 
its  incidents  (Delaware  &  Hudson  Canal  Company's 
Appeal,  2  Wright^  512,  516 ;  see  also  Barnes  v.  Mott, 
64  N.  T.  397,  which  was  applied  in  Green  v.  Milbank, 
3  Ahb.  New  Cos.  138,  165).  The  rule  of  general  aver- 
age, in  maritime  law,  is  founded  upon  the  same  gen- 
eral principle. 

The  plaintiffs,  being  in  ignorance  as  to  with  whom 
Bonner  &  Co.  had  pledged  their  stock,  were  unable  to 
give  notice  in  season  to  prevent  a  sale,  or  adequately 
protect  themselves,  but  that  does  not  defeat  their  right 
of  subrogation,  and  to  subject  the  defendant's  bonds, 
even  now,  to  their  just  proportion  of  a  common 
burden.  Nor  is  it  a  good  answer  to  plaintiffs'  claim, 
that  Bonner  &  Co.  had  wrongfully  pledged  the  defend- 
ant's bonds ;  he  had  done  the  same  with  the  plaintiffs' 
stock.  The  title  of  the  trust  company,  who  was  a 
bona  fide  holder,  attached  to  all  the  securities  alike, 
and  it  is  through  such  legal  title  and  claim,  as  it 
originally  existed,  that  the  plaintiffs  are  entitled  to 
relief. 

And  it  must  be  adjudged  that  the  Wabash  bonds, 
and  the  Bankers'  and  Brokers'  Association  stock,  still 
in  the  hands  of  the  trust  company,  should  be  sold,  and 
that  the  proceeds  should  be  divided  between  the 
plaintiffs  and  the  defendant  Marlor,  according  to  their 
interests,  and  in  such  proportions  as  is  equitable,  with 
reference  to  the  amount  realized  on  the  sale  of  the 
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plaintiffs'  stock,  which  has  already  been  made,  and 
the  total  proceeds  of  the  sale  now  ordered  to  be  made. 

Under  the  facts  of  the  case,  I  do  not  think  that  the 
assignees  of  Bonner  &  Co.  are  entitled  to  any  of  the 
proceeds.  The  stock  and  bonds  did  not  belong  to  that 
bankrupt  firm,  and  were  pledged  in  fraud  of  the  rights 
of  the  true  owners. 

The  claims  of  the  Brokers'  and  Bankers'  Associ- 
ation, who  are  not  parties  to  the  action,  cannot  be 
now  determined,  and  if  they  have  any  claim  or  right, 
they  are  not  to  be  prejudiced  by  the  judgment  to  be 
entered  herein. 


CUTTING  V.  MAELON. 


N.  F.  Supreme  Court,  First  Departmeid;   l^edd 

Term,  1879. 

BANKINa. — ^LlABIUTT  OF  BaNKINO  CORPORATION  FOR  MlBAFPEOPBU- 

TioN  OF  Depositor's  Propbbtt. 

A  banking  corporation,  whose  president,  by  taking  advantage  of  the 
negligent  system  of  management  of  its  directors,  conrects  to  bis 
own  use  securities  pledged  to  it  by  a  customer  for  a  loan,  is  Uibla 
to  the  customer  therefor. 

Trial  by  the  court. 

This  was  an  action  by  Robert  L.  Cutting,  Jr.,  as 
receiver  of  the  Bankers'  and  Brokers'  Association, 
against  Thomas  S.  Marlon,  to  recover  from  the  defend- 
ant the  sum  of  $6,000,  loaned  to  him  by  the  associa- 
tion. 

The  defendant  admitted  the  loan,  but  the  evideooe 
adduced  on  his  behalf  showed  that  he  deposited  with 
the  association,  as  collateral  security  for  the  loans, 
twelve  bonds  of  the  Wabash  Railway  Company  of  Ute 
par  value  of  $1,000  each,  and  fifty  shares  of  the  stock 
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of  the  Metropolitan  Bank,  of  the  i)ar  valne  of  $100  each; 
that,  before  the  commencement  of  this  action,  he  ten- 
dered to  the  plaintiff  the  princii>al  and  interest  of  the 
loans,  and  demanded  the  return  of  his  stock  and  bonds, 
and  the  plaintiff  replied  that  he  was  nnable  to  return 
the  same.  The  facts  in  regard  to  the  stock  and  bonds 
were,  that  Bonner,  the  president  of  the  Bankers'  and 
Brokers'  Association,  had  taken  and  converted  the 
same  to  his  own  nse.  He  had  pledged  them,  together 
with  other  property,  to  bankers  and  others,  as  security 
for  loans  made  to  himself,  and  they  were  lost  thereby, 
as  well  to  the  Bankers'  and  Brokers'  Association  as  to 
the  defendant. 

John  McKeon  {Chray  &  Davenport^  attorneys),  for' 
plaintiff. 

William  H.  Arnoux^  for  defendant. 

Vak  Voest,  J. — [After  stating  the  facts.] — ^The 
question  arises,  under  these  circumstances,  Can  the 
plaintiff  recover  the  amount  of  these  loans  to  the 
defendant}  and  this  involves  a  determination  of  the 
principal  subject  litigated,  as  to  whether  the  Bankers' 
and  Brokers'  Association  is  liable  for  the  tortious  act 
of  its  president  with  respect  to  defendant's  stock  and 
bonds.  The  plaintiff's  counsel  claim  that  they  are  not 
80  liable,  and  that  the  defendant  must  pay  the  loans, 
although  his  securities  are  lost  to  him,  through  the 
wrongful  act  of  Bonner. 

If  that  be  so,  the  entire  loss  falls  upon  the  defend- 
ant, although  it  was  occasioned  by  no  act  or  omission 
of  his  own,  and  the  association  will  sustain  no  damage 
through  the  act  of  its  president. 

In  support  of  this  view,  the  plaintiff's  counsel  con- 
tend that  the  Bankers'  and  Brokers'  Association  were 
mere  bailees,  and  liable  only  for  ordinary  care;  that  they 
are  not  resi>onsible  for  the  fraud  or  felony  of  Bonner, 
unless  bad  faith  be  shown  against  them,  or  such  negli- 
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gence  as  amounts  to  fraud.  Numerous  cases  are  cited 
by  the  counsel,  in  which  bailees,  with  whom  property 
was  left  on  deposit,  have  not  been  held  liable  for  the 
loss  of  the  subject  of  the  bailment,  through  thefts 
of  their  agents,  servants  or  employees. 

It  is  claimed  that  this  immunity  extends  to  banking 
corporations,  and  that  they  are  not  liable  for  secorides 
held  as  collateral  for  the  payment  of  notes  discounted 
by  the  bank,  and  which  have  been  stolen  without  neg- 
ligence on  the  part  of  the  bank  itself.  Some  of  the 
cases  cited  are  of  gratuitous  bailments,  others  for  hire 
(Foster  v.  Essex  Bank,  17  Mass.  479 ;  Jenkins  v.  Nat 
V.  Bank,  58  Me.  275 ;  First  Nat.  Bank  of  Lyons  ». 
Ocean  Nat.  Bank,  60  IT.  T.  279 ;  Giblin  v.  McMulliii, 
L.  JR.  2  P.  0.  Cases,  318 ;  First  Nat.  Bank  t.  Boyd, 
44  Md.  47 ;  Schwerin  v.  McKie,  61  N.  T.  180). 

I  do  not  deem  it  important  to  enter  into  a  close 
analysis  of  these  cases.  The  general  principle  npon 
which  they  rest  is  that  in  bailments  of  the  nature  of 
the  one  under  consideration,  in  order  to  charge  the 
bailee  for  loss  occasioned  by  the  tortious  act  of  its 
officers  or  agents,  there  must  have  been  negligence  on 
the  part  of  the  bailee. 

Absence  of  all  supervision  and  care,  on  the  part  of 
the  bailees,  with  respect  to  the  subject  of  this  bailment, 
would  of  itself  be  such  negligence  as  to  render  them 
liable. 

The  Bankers'  and  Brokers'  Association  was  a  corpo- 
ration, and  was  authorized,  among  other  things,  to 
receive  stocks  and  bonds  on  deposit,  and  to  make  loans 
on  the  same.  They  were  entitled  to  charge  commis- 
sions for  all  services  other  than  the  loaning  of  money. 

The  management  of  the  concerns  of  the  corporation 
was,  by  its  charter,  committed  to  a  board  of  trostees, 
who  were  authorized  to  make  by-laws  directing  its 
affairs,  and  for  carrying  out  its  object.  The  board  of 
trustees  consisted  of  thirteen  persons,  which,  by  the 
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by-laws,  was  to  meet  on  the  first  Friday  of  each  month. 
Now,  to  advert  more  partiaularly  to  the  defendant's 
stock  and  bonds,  held  as  collateral  security  for  the 
loans,  and  which,  in  value,  were  largely  in  excess 
thereof,  it  appears  that  the  president  of  the  associa- 
tion, Bonner,  either  personally  took  them  from  the 
office  of  the  bank,  or  that  they  were  delivered  to  his 
messenger  at  his  request.  He  left  nothing  in  place  of 
them.  Mr.  Oley  was  the  ostensible  manager  of  the 
affairs  of  the  association,  and  had  the  nominal  charge 
of  its  property  and  securities.  But  Bonner,  who  was  a 
broker,  and  a  large  borrower  of  money,  was  accustomed 
to  take  its  securities  to  his  own  office,  and  use  them 
without  apparent  let  or  hindrance.  His  habit  was  to 
visit  the  office  of  the  association  whenever  it  pleased 
him,  and  inquire  of  the  officer  in  charge  what  securities 
they  had,  and  take  them.  This  practice  prevailed 
largely  for  a  period  of  six  months  before  he  finally 
failed  and  absconded.  In  this  way,  with  other  illegal 
practices,  he  despoiled  the  corporation  of  its  property 
and  wasted  its  capital. 

Mr.  Oley,  the  manager  in  charge,  did  not  consent 
to  his  taking  the  securities.  He  made  objection,  but 
he  could  not  resist  Bonner,  who  was  his  superior  offi- 
cer, nor  prevent  his  taking  the  property. 

The  defendant's  stock  and  bonds  were  taken  by 
Bonner  in  this  way.  No  entry  was  made  on  the  books 
of  the  corporation  of  the  delivery  of  this  property  to 
its  president ;  but,  in  the  books  of  Bonner's  firm,  the 
stocks  taken  from  the  ^sociation  were  entered  in  a 
loan  account.  Whenever  Mr.  Oley  wanted  a  return  of 
stock  or  bonds  taken  by  or  delivered  to  Bonner,  he 
would  send  over  for  them  and  they  would  be  re- 
turned. 

I  conclude  that  a  system  of  management  of  a  bank- 
ing house  in  which  such  conduct  of  its  officers  was 
permitted,  was  a  breach  of  duty,  and  grossly  negligent 
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toward  its  dealers  and  i)er8ons  having  stocks  and 
bonds  in  its  keeping. 

It  does  not  appear  that  the  trustees  took  any  sub- 
stantial oversight  of  the  affairs  of  the  association,  or 
devised  any  measures  for  the  safe  custody  of  its  prop- 
erty. The  trustees  did  not  hold  meetings,  as  provided 
in  the  by-laws.  If  summoned  to  attend  they  did  not 
appear.  No  periodical  examination  of  the  securities, 
to  ascertain  what  were  on  hand,  or  how  secured,  ap- 
pears to  have  been  made  by  any  committee.  The 
association  had  a  safe,  but  the  securities  were  not 
lodged  in  it.  Ordinary  circumspection  and  safeguards 
were  not  interposed  for  the  protection  of  the  property 
of  the  association,  or  of  its  depositors  and  dealers,  and 
Bonner's  license  to  do  as  he  chose,  without  accoanta- 
bility,  seemed  unlimited.  The  legitimate  outcome  of 
such  license  was  ruin  to  Bonner  and  the  associadoD, 
and  loss  to  depositors  and  stockholders. 

It  is  urged  in  behalf  of  the  associates  of  Bonner,  in 
justification  of  the  confidence  and  power  rei)osed  in 
him,  that  he  was,  up  to  his  failure,  a  man  of  good 
character. 

But  it  should  not  be  allowed  to  any  man,  however 
good  he  may  seem,  to  be  tempted  with  power  and 
property  in  this  way.  The  stock  and  property  of  the 
association,  so  readily  acquired,  was  the  aliment  by 
which  his  appetite  for  speculation  was  fed  and  through 
which  his  ruin  was  probably  hastened. 

A  banking  corporation,  with  the  i)Owers  and 
privileges  of  the  one  under  consideration,  is  under  a 
duty  to  adopt  rules  and  regulations,  and  so  to  condact 
its  business  as  that  proi)erty  intrusted  to  its  safe  keep- 
ing shall  be  reasonably  protected  against  misapplies' 
tion  by  its  servants  and  agents.  An  omission  to  adopt 
and  enforce  prudent  rules  in  this  regard  is  a  failure  of 
duty  towards  its  dealers,  and  is  blamable  n^^ligence. 

It  is  true  that  confidence  must  be  reposed  in  some 
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person,  who  has  the  ultimate  custody.  But  it  can  be 
only  intrusted  under  reasonable  regulations  and  safe- 
guards, which  involve  examinations  and  circumspec- 
tion on  the  part  of  the  managers. 

No  such  easy  access  to  the  securities,  without 
accountability,  as  was  indulged  in  Bonner,  can  be 
esteemed  reasonable  care.  It  would  be  a  misnomer  so 
to  call  it. 

If  his  associate  managers  did  not  know  of  Bonner's 
control  of  the  securities  they  were  bound  to  know  it* 
They  adopted  no  rules  against  it. 

His  practices  in  this  regard  had  prevailed  for  a  time 
sufficient  to  raise  an  implication  of  knowledge.  It  is 
said,  in  answer  to  the  suggestion  that  the  securities 
should  have  been  kept  in  the  safe  of  the  association, 
that  Bonner,  as  president,  would  have  been  entitled  to 
the  safe  combination,  and  could  have  as  well  taken  the 
property  from  such  place  of  deposit.  It  will  be  time 
enough  to  decide  whether  the  association  would  be 
liable  for  the  loss  of  bonds  and  stocks,  feloniously 
taken  from  its  safe,  by  an  offix;er  who  had  possessed 
himself  of  the  means  of  opening  it,  when  that  case 
arises.     Such  question  is  not  now  involved. 

The  conclusion  reached  is  that  the  association  is 
liable  for  the  act  of  Bonner  in  converting  the  defend- 
ant's bonds  and  stock,  and  that  the  defendant  should 
recover  the  value  thereof  in  this  action  out  of  any  assets 
of  the  corporation  in  the  hands  of  the  plaintiff,  leas 
the  amount  of  the  loans  made  to  defendant. 
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THE  GERMAN  EXCHANGE  BANK  v.  THE  COM- 

MISSIONERS  OP  EXCISE. 

If.  T.  Supreme  Court,  First  District;  Special  Tem^ 

March,  1879. 

Intbbflbadeb. 

A  bank  may  interplead  parties  making  adverse  claims  to  moneys  and 
property  held  by  it  on  deposit* 

Although  a  bank  is  in  general  under  a  duty  to  recognize,  and  pay  the 
claims  of  a  depositor,  yet  when  a  depositor  has  parted  with  Ms  in- 
terest, and  others  have  succeeded  to  his  rights,  by  his  act,  or 
through  operation  of  law,  the  bank  would  not  be  justified,  apoo 
being  notified  of  the  adverse  claims,  in  paying  the  depodtor. 

When,  through  a  change  of  public  officers,  the  title  to  moneys  held 
on  deposit,  in  the  name  of  officials,  is  questioned,  the  person  vitb 
whom  the  funds  are  deposited  may  interplead  the  contesting  par- 
ties, so  that  the  funds  may  reach  the  proper  hands. 

The  facts  are  stated  in  the  opinion. 
Barlow  &  Olney,  for  the  plaintiff. 

BeiUon  N,  Harrison,  T,  E.  TbmZinson,  V.  C. 
Whitney,  and  M.  Di^endojf,  for  the  several  defend- 
ants. 

Van  Voest,  J.— I  think  that  this  action,  which  is 
one  of  strict  interpleader,  is  well  brought.  It  is  sup- 
posed by  the  counsel  for  some  of  the  defendants  that  a 
bank  cannot  maintain  such  action,  but  must  unaltera- 
bly respond  to  the  person  who  made  the  deposit.  But 
it  will  be  found,  upon  examination,  that  a  bank  is  not 
precluded  from  bringing  such  action  when  conflicting 
claims  are  made  to  moneys  or  property  held  by  it  on 
deposit ;  but  otherwise,  upon  general  principles  of 
equity  jurisprudence,  a  bank  may  be  entitled  to  relief 

*  See  also  Wehle  v.  Bowery  Savings  Bank,  40  Super,  Ct,  (J-  *^^ 
97  ;  Dom  v.  Fox,  61  N.  T.  264  ;  rev'g  6  Lom.  162;  Br.  Aclns-Oo. 
0.  Davenport,  10  Hun,  264;  Conner  «.  Weber,  12  Id.  680. 
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by  a  bill  of  interpleader  against  separate  and  adversary 
claims  of  parties  to  the  moneys  or  properties  deposited 
(City  Bank  of  New  York  v.  Skelton,  2  Blatchf.  14,  per 
Betts,  J.). 

When  the  adverse  claim  is  created  by  the  act  of  the 
principal,  as  by  an  assignment  equitable  or  legal,  or  by 
operation  of  law,  as  by  assignment  in  bankruptcy,  an 
agent  may  question  the  title  of  his  principal  so  far  as 
by  interpleader  to  bring  the  rights  of  the  respective 
claimants  before  a  court  of  equity  for  adjudication 
{^my  Eq.  Jut,  §§  808,  813,  b,  817). 

And  where,  by  operation  of  law,  through  a  change 
of  public  officers,  the  title  to  moneys  held  by  them, 
as  such,  is  substantially  changed,  the  persons  with 
whom  the  funds  are  deposited  may,  in  reason,  when 
there  are  contesting  claims  arising  from  such  change, 
interplead  the  parties,  so  that  the  funds  may  reach 
the  proper  hands. 

In  the  case  under  consideration  the  defendanta 
Morton  and  Patterson  were  commissioners  of  excise, 
the  former  being  president  of  the  board,  and  the  latter 
its  treasurer.  They  opened  an  account  in  the  plaintiff's 
bank,  in  which  to  deposit  moneys  received  by  them. 

The  tickets  accompanying  the  deposits  disclose  that 
the  moneys  were  deposited  by  the  board  of  excise. 
The  account  on  the  plaintiffs  books  was  opened  with 
such  board,  and  the  pass-book  of  such  defendants, 
which  contains  entries  of  the  deposits,  was  indorsed 
with  the  names  of  G.  W.  Morton,  president,  and  Jacob 
M.  Patterson,  Jr.,  treasurer,  commissioners  of  excise, 
and  the  account  was  headed  inside  the  book,  ^'  Board 
of  Excise*  Commissioners  in  account  with  the  German 
Exchange  Bank."  On  the  morning  of  the  day  the 
account  was  opened  the  bank  was  notified  that  all 
checks  and  drafts  made  for  or  on  account  of  the  board 
of  excise  should  be  signed  by  the  treasurer,  Patterson, 
and  countersigned  by  the  president,  Morton.     How- 
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ever,  the  fact  in  truth  was,  in  regard  to  the  moneys 
which  entered  into  this  account,  there  was  enough  in 
the  way  in  which  the  dei)osits  were  received  and 
entered,  and  in  this  notification,  to  induce  a  belief  on 
the  part  of  the  bank  that  the  moneys  were  public  and 
not  private  funds,  and  were  held  officially  by  these 
parties. 

Patterson  afterwards,  and  in  January,  resigned  hia 
office  as  commissioner,  a  considerable  sum  of  money 
still  standing  to  the  credit  of  this  account. 

On  January  26,  1878,  the  defendants  Merkle  and 
Morrison  were  appointed  commissioners. 

The  governor  of  the  State  afterwards  by  his  war- 
rant removed  Morton  from  his  office.  Although  the 
validity  of  this  removal  is  questioned  by  him,  Morton 
has  not,  in  fact,  since  the  warrant  of  his  removal  was 
issued,  performed  the  duties  of  the  office.  The  de- 
fendants Merkle  and  Morrison  have  acted  as  commis- 
sioners, and  have  continued  the  account  with  the 
plain tifiTs  bank,  by  making  deposits  therein. 

Merkle  and  Morrison  have  forbidden  the  bank  to 
pay  the  moneys  to  Patterson  and  Morton,  and  the 
latter  demand  it.  I  do  not  deem  it  necessary  to 
examine  the  validity  of  these  respective  claims,  nor  do 
I  think  that  the  plaintiff  should  be  called  upon  to 
determine  which  of  the  contesting  parties  is  entitled 
thereto. 

From  the  general  nature  of  these  adverse  claims, 
the  plaintiff  should  not  be  called  upon  to  settle  tbe 
controversy,  by  paying  one  party  and  exposing  itself 
to  an  action  from  the  other  (Bleeker  v.  Graham,  3 
Bdw.  Ch.  647 ;  Badeau  v.  Tylee,  1  Sand/.  Ch.  270). 

Morton,  through  the  actio^  of  the  governor  for  his 
removal,  has  ceased  to  exercise  the  duties  of  president 
of  the  board,  and  Patterson,  when  he  gave  up  his 
office,  was  no  longer  treasurer.  And  from  the  form  in 
which  the  deposits  were  made,  and  the  entries  in  the 
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pass-book,  the  bank  may  reasonably  entertain  a  qaes- 
tion,  under  the  facts  and  circumstances  existing,  as  to 
whether  Morton  and  Patterson  are  entitled  to  draw 
any  jmrt  of  the  moneys  deposited,  especially  so,  after 
having  been  notified  of  the  claims  of  the  present  com- 
missioners, Merkle  and  Morrison. 

It  is  true  that  a  bank  or  other  agent  would  not  be 
justified  in  commencing  an  action  of  interpleader  upon 
iiny  and  every  claim  made  by  others  to  moneys  de- 
posited with  it  by  a  dealer. 

A  bank  is  in  general  under  a  duty  to  recognize  and 
jMty  the  claims  of  a  depositor. 

It  may  be  conceded  that  actions  of  this  character 
are  not  to  be  encouraged,  and  should  be  dismissed,  if 
there  exist  any  means  of  adjusting  the  claims  with 
safety  to  the  holder  of  the  funds  (Bedell  v.  HoflFman,  2 
Paige,  199).  To  sustain  such  action  it  must  appear 
that  the  plaintiff  has  good  reason  to  believe  that  the 
adverse  claim  is  well  founded,  and  that  unless  the 
court  protects  him  he  will  be  exposed  to  loss. 

When  a  depositor  has,  however,  parted  with  or 
ceased  to  have  an  interest  in  the  deposit,  and  others 
have  succeeded  to  his  rights  by  his  act  or  through  the 
operation  of  law,  the  bank  would  not  be  justified,  upon 
being  notified  of  the  facts  and  of  the  adverse  claim,  in 
paying  the  depositor  (Marvin  v.  Elwood,  11  Paige, 
865 ;  Balchen  v.  Crawford,  1  Sand/.  Oh.  380).  And 
whenever  it  is  a  matter  of  doubt  to  which  of  the  de- 
fendants the  fund  in  the  complainant's  hands  actually 
belongs,  so  that  he  cannot  safely  pay  to  either,  a  bill 
of  interpleader  may  be  filed  (Bell  %.  Hunt,  3  Barh.  Ch. 
391). 

The  rule  that  a  bailee  or  agent  cannot,  in  an  action 
at  law,  dispute  the  original  title  of  the  person  from 
whom  he  received  the  property,  and  cannot  interplead 
the  depositor  with  a  stranger  who  claims  the  proi)erty 
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by  a  distinct  and  independent  title,  has  no  application 
in  this  action.* 

The  claims  of  these  adverse  parties  to  the  funds  in 
question  do  not  arise  nnder  distinct  and  independent 
titles.  In  a  true  sense  they  each  claim  through  the 
same  title,  and  the  question  is,  Which  is  the  rightfnl 
claimant?  Swartwout  v.  Mechanics'  Bank  (5  Dctl 
655)  was  not  a  case  of  interpleader.  The  defendant 
set  up  as  a  defense  that  the  money  belonged  to  thfe 
United  States,  and  not  to  the  depositor.  It  did  not 
appear  that  the  United  States  claimed  the  money. 

The  court,  however,  said  that  if  it  could  be  shown 
that  the  money  belonged  to  the  United  States  the 
plaintiff  could  recover.  Lund  v.  The  Seamen's  Savings 
Bank  (37  Barb.  129),  cited  by  the  defendants,  does  not 
in  its  facts  appear  to  be  in  point. 

The  plaintiff  in  its  complaint  offers  to  pay  the 
moneys  into  court,  and  should  be  allowed  to  do  so, 
deducting  from  the  funds  in  its  hands  a  reasonable 
allowance,  to  be  determined  by  the  court,  for  its  costs 
and  counsel  fees,  and  the  defendants  be  allowed 
among  themselves  to  contest  the  question  as  to  which 
is  entitled  to  the  moneys. 


MATTER    OF    ORTHODOX   CONGREGATIONAL 

CHURCH  IN  UNION  VILLAGE. 

-ZT.    T.  Supreme  Courts  Third  DepartmenJL^  FinifOi 

District ;  Special  Term^  1878. 

Belioioub  Cobporations. — Tbustbes. — Statute  op  LnnTATioHS.- 

LbGACI£S. — DiSTBIBUTION    OP   SuBFLUB  UPON  DISSOLU- 
TION OP  Religious  Cobpobationb. 

Trastees  of  a  religious  corporation  should  not  be  permitted  to  tllow 

*  See,  on  this  subject,  Rogers  «.  Weir,  84  N,  T,  468  ;  BliTen  ». 
Hudson  River  R.  R.  Co.,  86  Id,  408  ;  Western  Transportation  Co.  »• 
Barber,  56  Id,  444. 
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claims  against  the  corporation  which  are  barred  by  the  statute  of 
limitations.'** 

Where  legacies  to  a  religious  corporation  consisted  of  annual  pay* 
ments  to  be  made  to  the  trustees  so  long  as  the  church  should  bear 
public  testimony  against  slavery  and  intemperance, — nddj  that 
when  such  public  testimony  ceased  the  right  to  the  legacy  ceased, 
and  the  principal  of  the  legacies  and  unexpended  interest  received 
should  be  divided  pro  rata  among  the  residuary  legatees. 

Trustees  of  a  church  society  who,  without  authority,  change  the  se- 
curities of  a  trust  fund  from  those  authorized  by  law  to  those  unau- 
thorized, make  themselves  personally  responsible  for  any  loss  sus- 
tained thereby,  no  matter  how  perfect  the  good  faith  with  which 
they  made  the  change. 

The  church  society,  in  such  a  case,  is  not  liable  for  the  loss  to  the 
residuary  legatees  upon  forfeiture  of  the  legacy,  unless  it  in  some 
way  authorized  or  ratified  the  change. 

Upon  the  dissolution  of  a  religious  corporation,  surplus  funds  derived 
from  legacies  should  be  paid  over  in  such  a  manner  as  the  court 
shall  believe  to  be  most  in  harmony  with  the  will  of  the  contribu- 
tors to  the  fund,  could  they  have  foreseen  the  event. 

Application  for  dissolution  of  a  religious  corpora- 
tion. 

Application  having  been  made  by  the  trustees,  for 
the  dissolution  of  the  Congregational  Church  in  Union 
Village,  Greenwich,  Washington  county,  in  this  State, 
and  certain  members  opposing  it,  the  court  appointed 
a  referee  to  ascertain  and  report  a  proper  person  for  a 
receiver ;  what  indebtedness  existed ;  what  property  it 
possessed ;  what  legacies  were  held  by  the  corporation, 
and  the  purposes  for  which  the  trustees  propose  to 
apply  the  surplus  of  the  property.  The  referee  re- 
ported sundry  small  bills  against  the  society,  amount- 
ing to  $84.37.  In  addition  to  this  that  two  certain 
promissory  notes,  one  for  $700,  dated  April  2,  1839,  on 
which  there  was  due  $820.59,  principal  and  interest, 
and  another  for  $1,025.03,  on  which  there  was  due 

*  See  Chapin  v.  Thompson,  4  Sun,  779  ;  Lowndes  v,  Gamett,  &c. 
IGning  Co.,  88  X.  /.  Ch.  JT.  8,  418;  Eoehler  o.  Black  River  Falls 
Co.,  2  Black/.  715. 


400  ABBOTT'S    NEW  CASKS. 


Matter  of  Congregational  Church  in  Union  YiUage. 


$3,368.96,  principal  and  interest,  were  presented,  and 
proved  to  be  the  property  of  Mrs.  Ann  C.  Holmes,  of 
Greenwich,  in  her  lifetime,   and   now  held  by  the 
administrator  of  her  estate,  Mr.  William  M.  Holmes, 
who  claimed  them  as  debts  against  the  society,  due 
said  estate.    That  the  trustees  recognized  and  allowed 
these  notes  as  a  just  and  equitable  indebtedness  of  the 
society,  but  that  the  remonstrants  objected  to  them 
as  barred  by  the  statute  of  limitations.    That  it  ap- 
peared from  the  evidence  based  on  information  derived 
from  Mrs.  Holmes,  in  her  lifetime,  that  the  first  men- 
tioned note  represented  a  part  of  moneys  agreed  to  be 
paid  as  the  purchase  price  of  the  lot  on  which  the 
church  edifice,  parsonage  and  bam  now  stand ;  that 
said  note  when  pressed  for  payment  was  taken  up  and 
paid  by  Mrs.  A.  C.  Holmes,  by  reason  of  the  inability 
of  said  church  and  society  to  meet  the  same;  that 
I)ayments  had  been  made  thereon  at  various  times 
down  to  and  including  the  year  1840,  and  that  since 
its  transfer  to  Mrs.  Holmes  she  had  held  it  as  a  debt 
against  the  society,  without  pressure  of  payment  on 
her  part,  on  account  of  the  poverty  of  said  society. 

That  the  second  mentioned  note  represented  a  loan 
to  said  society  by  Mrs.  Holmes,  and  the  amount  rep- 
resented thereby  was  used  towards  the  erection  of  the 
church  edifice  and  parsonage,  and  as  purchase-money 
for  the  lot  on  which  they  stand.  That  the  remoAstrants 
objected  that  the  trustees  who  signed  this  note  wm 
not  trustees  de  jure  of  said  society  at  the  time  said 
note  was  given,  there  having  been  no  election  of  trusts 
ees  between  June  23,  1842,  and  February  28,  1848,  and 
that  therefore  all  the  trustees  must  have  been  oat  of 
ofi9[ce  June  23,  1846,  about  five  months  before  said  note 
was  given.  That  it  further  appeared  that  this  note 
was  given  in  renewal  of  other  notes  for  like  amounts, 
from  time  to  time,  up  to  its  last  mentioned  date.  That 
copies  of  the  two  notes,  with  a  memorandum  wrapt 
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about  them,  shown  to  be  in  the  handwriting  of  Mrs. 
Holmes,  were  received  in  evidence  by  him  under  ob- 
jection of  the  remonstrants,  but  without  opposition  on 
the  part  of  the  trustees.  That  it  appeared  that  the 
tmstees  named  in  said  note  were  the  acting  and  recog- 
nized trustees,  but  not  by  actual  election  within  the 
period  required  by  law. 

The  referee  found  also  that  the  total  estimated 
value  of  real  and  personal  property  amounted  to 
$3,625.01,  besides  an  unsettled  account  between  the 
society  and  the  estate  of  Dr.  Hiram  Corliss,  the  settle- 
ment of  which,  it  was  mutually  agreed,  should  be 
effected  between  the  receiver  and  the  executors  of  said 
Corliss. 

That  the  legacies  given  to  said  society  were  be- 
queathed under  four  wills,  made  by  Charles  H. 
Holmes,  Erastus  Bigelow,  Mary  Bigelow  and  Angelina 
G.  Mowry.  That  the  wills  of  the  three  first  mentioned 
persons  gives  the  income  of  $1,000,  while  that  of  the 
last  named  gives  $50  a  year.  That  all  of  these  are 
given  in  trust  to  the  executors  of  said  wills,  to  be  paid 
to  the  persons  who  shall  annually  act  as  the  trustees 
of  said  church,  for  the  use  and  benefit  of  said  church 
and  society,  so  long  as  the  said  church  shall  continue, 
openly  and  avowedly,  to  protest  against  slavery  and 
intemperance,  and  withhold  communion  and  fellowship 
from  all  persons  who  shall  uphold  slavery,  and  shaU 
use,  manufacture,  and  sell  intoxicating  liquors  as  a 
beverage.  That  the  principal  of  the  legacies  given 
under  the  wills  of  the  three  last  named  persons  was 
originally  invested  in  United  States  6-20  bonds,  and 
amounted  to  the  sum  of  $2,800.  That  no  particular 
investment  was  made  of  the  principal  of  the  legacy, 
given  under  the  first  mentioned  will,  but  the  interest 
was  paid  on  the  same  by  the  executor  of  the  said  will, 
and  after  his  death  the  same  was  invested  in  a  security 
which  has  since  become  worthless.    That  the  interest 
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SO  bequeathed  in  said  will  was  'psdd  to  the  trustees  of 
said  society  down  to  the  year  1870 ;  but  no  payments 
have  been  made  since. 

That  on  February  3, 1870,  under  a  written  order, 
signed  by  William  M.  Holmes,  Hiram  Corliss,  and  A. 
P.  White,  three  of  the  then  six  acting  trustees  of  said 
society,  addressed  to  D.  W.  Mandell,  treasurer  thereof, 
the  said  treasurer  was  directed  to  sell  the  United  States 
6-20  bonds  before  mentioned,  and  invest  $1,000  of 
the  money  in  Ot.  &  J.  B.  B.  bonds,  and  the  balance 
of  the  fund  in  town  bonds  of  the  town  of  Greenwich, 
which  order  was  immediately  acted  upon  by  said 
treasurer,  in  accordance  with  its  direction,  and  the 
amount  realized  from  the  sale  of  said  bonds  was  in- 
vested as  follows :  $1,000  in  G.  &  J.  B.  B.  bonds, 
par  value  $1,400,  balance  in  town  bonds,  par  valoe 
$2,000.  That  the  town  bonds  a  secure  investment, 
but  the  security  of  the  railroad  bonds  somewhat  doubt- 
ful, no  particular  value  being  placed  upon  them  at 
present,  but  their  estimated  value  being  40  cents. 

That  the  legacy  given  under  the  will  first  above 
mentioned  will  revert  to  the  estate  of  Mrs.  A.  C. 
Holmes,  of  which  estate  Mr.  William  M.  Holmes,  her 
son,  is  administrator ;  those  given  under  the  wills  of 
Mary  Bigelow  arid  Angelina  G.  Mowry  to  the  heirs  d 
said  persons  respectively,  viz. :  Henry  L.  Mowry,  Wil- 
liam G.  Mowry,  Mrs.  Jeannie  E.  Haskell  and  Mis. 
Sarah  M.  Lavake,  all  residents  of  the  town  of  Green- 
wich aforesaid  ;  that  given  under  the  will  of  Erastns 
Bigelow,  on  forfeiture  of  the  condition  on  which  it  is 
bequeathed,  is  directed  by  said  will  to  be  paid  to  the 
I)erson  who  shall  on  such  forfeiture  act  as  the  treasurer 
of  the  American  Missionary  Association,  New  Toik 
That  the  reversions  above  mentioned  also  depend 
upon  forfeiture  of  the  conditions  under  which  the 
legacies  are  given.  That  it  was  claimed  on  the  part  of 
those  to  whom  these  legacies  revert  that  such  reversion 
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should  date  from  March,  1869,  at  which  time  the  last 
pastor  left,  and  since  which  time  the  regular  and  or- 
dinary church  services  have  not  been  kept  up.  That 
he  found,  from  the  evidence  produced  before  him,  that 
the  society  grew  financially  weaker  up  to  March,  1869, 
when  they  became  unable  to  support  a  pastor,  and 
that  since  that  time  there  has  be^n  no  regular  preach- 
ing of  the  gospel,  and  no  administration  of  the  sacra- 
ments of  the  church.  That  a  formal  organization  was 
maintained,  and  moneys  used  for  church  expenses  at 
various  times  within  the  last  nine  years,  but  energetic 
action  on  the  part  of  said  society  within  this  period 
has  been  an  imx>ossibility. 

That  the  trustees  designated  the  "  minister,  elders, 
and  deacons  of  the  Reformed  Dutch  Church  in  Union 
Village,"  to  receive  said  surplus.  That  he  found  this 
object  to  be  a  proper  one  under  the  statute,  and  such 
as  said  statute  contemplates ;  but  it  was  contended,  on 
the  part  of  the  remonstrants,  that  the  purpose  afore- 
said is  not  a  proper  one  under  the  circumstances  of  the 
formation  of  their  church  and  society.  That  it  appears 
that  this  society  was  originally  formed  by  certain 
members  of  said  Reformed  Dutch  Church,  who,  in  the 
year  1837,  withdrew  from  said  church  because  of  vital 
differences  of  opinion  between  them  and  said  church 
on  the  subjects  of  slavery  and  intemperance.  That  it 
farther  appeared  that  said  Reformed  Dutch  Church  has 
no  rule  binding  itself  to  withhold  communion  and 
fellowship  from  those  who  use,  manufacture,  or  sell 
intoxicating  liquors,  although  it  is  at  present  in  full 
sympathy  with  the  cause  of  temperance  work,  and 
gives  active  aid  and  encouragement  to  such  work. 
That  it  is  also  claimed  on  the  part  of  the  remonstrants, 
and  it  appeared  from  the  evidence,  that  a  new  Congre- 
gational society  has  been  organized  in  said  village ; 
that  any  surplus  arising  from  the  sale  of  the  property 
of  the  old  Congregational  church  should  be  given  to 
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this  new  society,  or  to  the  American  Congregational 
Union ;  that  it  appeared  from  the  evidence  that  the 
new  society,  so  formed,  as  above  stated,  is  financially 
weak,  and  there  is  no  certainty  of  its  continued  exist- 
ence. That  a  majority  of  the  members  of  the  old 
Congregational  church  and  society  have  united  with 
and  become  members  of  the  church  and  congregation 
of  the  Reformed  Dutch  church  aforesaid;  and  it  is 
their  wish  that  any  surplus  shall  be  given  to  said 
Reformed  Dutch  church. 

That  as  regards  the  interest  account  on  the  legacies 
between  the  church  and  the  l^atees  he  found  that  the 
church  had  received  the  interest  on  the  legacies  given 
under  the  wills  of  Erastus  Bigelow  and  Mary  Bigelow, 
each  being  $70  a  year,  from  December,  1869,  to  May, 
1878,  amounting,  without  interest  or  annual  rests,  to 
the  sum  of  $1,190.  That  under  the  will  of  Angelina 
G.  Mowry,  the  legacy  of  $50  had  also  been  received  by 
the  church  for  the  same  time,  amounting  to  the  sum 
of  $425,  making  a  total  of  $1,615,  which,  if  the 
legacies  are  to  revert  from  1869,  the  heirs  and  legatees 
claim  shall  be  repaid  them,  the  church  taking  the 
coupons  on  the  railroad  bonds,  which  have  not  been 
paid  since  November,  1873.  That  legacies  of  the  three 
wills  of  Erastus  and  Mary  Bigelow  and  Angelina  6. 
Mowry  represented  a  principal  of  $2,800,  as  before 
mentioned,  invested  in  United  States  6-20  bonds,  bat 
by  the  exchanges  made  as  hereinbefore  stated  the 
total  investment  suffered  a  loss  of  $273.35,  which,  being 
on  the  principal  of  said  legacies,  the  legatees  claim 
should  be  made  up  to  them  by  the  church. 

D.  A.  Boies  {Lotorie  <6  CKhson^  attorneys),  for  peti- 
tioners. 

A.  A.  Moor^  for  remonstrants. — ^Trustees  of  relig- 
ious societies  possess  no  powers  but  those  designated 
by  the  statute  under  which  they  act.  They  could  only 
give  a  note  in  the  name  of  the  corporation  and  under 
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seal  {L.  1813,  c.  60,  §  4 ;  Brockway  v.  Allen,  17  Wend. 
40).  They  can  only  bind  the  church  and  society  when 
assembled  as  a  body  {L.  1813,  c.  60,  §  5  ;  Constant  v. 
St  Alban's  Church,  4  Daly,  805 ;  U.  S.  Dig.  §  137; 
Packard  v.  Universalist  Soc.  in  Quincy,  10  Mete. 
[Mass.]  ^^7;  Dennison  v.  Austin,  15  Wise.  334,  cited 
in  11  U.  S.  Dig.  691,  §  137 ;  Moore  v.  Rector,  &c.  of 
St.  Thomas,  4  Abb.  New  Cos.  51).  The  note  for 
$1,025.03  is  the  individual  note  of  the  trustees  and  not 
of  the  corporation  (Baker  v.  Mechanics'  Fire  Ins.  Co., 

8  Wend.  94  ;  Taf t  v.  Brewster,  9  Johns.  334 ;  White  v. 
Skinner,  13  Id.  WTI ;  Stone  v.  Wood,  7  Cow.  453 ; 
Moss  V.  Livingston,  4  N.  T.  208  ;  De  Witt  v.  Walton, 

9  Id.  571  ;  Powers  u.  Briggs,  79  III.  493 ;  22  Am.  H. 
175).  The  society  having  lost  its  existence  by  non- 
nser  in  1843,  and  not  having  been  reorganized  until 
1850,  could  not  be  the  corporation  sought  to  be  bound 
now  {L.  1844,  c.  158,  §  3  ;  Z.  1813,  c.  60,  §  16).  The 
notes  are  barred  by  the  statute  of  limitations,  and  the 
tmstees  should  not  allow  them  (Attorney-General  v. 
Life  Ins.  Co.,  4  Paige^  225,  226 ;  Robinson  v.  Smith,  3 
Id,  221,  231,  232,  233 ;  Vestry,  &c.  of  St.  Bartholo- 
mew's V.  Cantey,  3  McCord  \_8.  C]  317;  11  U.  8.  Dig. 
702,  §  311).  Equity  regards  the  property  of  a  corpora- 
tion as  held  in  trust  for  stockholders  or  members  and 
creditors  (Jackson  v.  Snelling,  21  Wall.  616 ;  Chicago, 
&c.  R.  R.  Co.  V.  Howard,  7  Id.  398,  409,  410 ;  Cumber- 
land Coal  Co.  V.  Sherman,  30  Barb.  570).  The  act  of 
the  trustees,  even  where  they  can  act  in  favor  of  one 
of  their  own  number  against  the  corporation,  as  in 
auditing  his  bill  against  it,  must  be  at  a  meeting  where 
there  is  a  quorum  without  him  (Butts  v.  Wood,  37  JV. 
r.  317  ;  Ghirdner  v.  Ogden,  22  Id.  332).  The  trustees 
acting  beyond  the  scope  of  their  authority  did  not 
bind  the  corporation  (Nat.  Bank  v.  Norton,  1  Ilillj 
672;  Bentlejv.  Columbia  Ins.  Co.,  19  Barb.  595;  N. 
Y.  Central  Ins.  Co.  v.  Nat.  Protection  Ins.  Co.,  20  Id. 
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468).  The  trustees  making  the  exchange  shonid  make 
good  the  loss  (3  Paige^  331,  333).  The  surplus  should 
not  be  given  to  the  Refonned  Batch  church,  because 
that  would  be  to  divert  the  fund  from  its  proper  ob- 
jects (Wheaton  v.  Gates,  18  N.  Y.  395,  403).  It  can- 
not be  given  to  any  church  or  society  but  one  in  con- 
nection with  the  Congregational  faith  and  order  (i). 
1875,  c.  79,  §  4 ;  i.  1876,  c.  176,  §  1). 

Landon,  J. — I  cannot  allow  the  notes  of  Anna  C. 
Holmes.  On  their  face  they  have  been  barred  by  the 
statute  of  limitation  for  more  than  a  quarter  of  a  cen- 
tury. There  is  no  evidence  that  the  notes  have  not 
been  paid.  The  declarations  of  Mrs.  Holmes,  in  her 
own  favor,  are  not  such  evidence  as  a  court  ought  to 
receive  or  act  upon  ;  that  the  trustees  consent  to  the 
reception  of  such  evidence,  and  the  allowance  of  the 
notes,  is  of  no  value  in  this  proceeding — whose  rights 
and  property  are  they  thus  giving  away  ?  The  consent 
of  the  officers  of  a  company  against  the  interests  of  a 
company  may  generally  be  set  down  as  in  favor  of  their 
own  interests.  It  is  the  duty  of  the  court  to  ascertain 
the  debts,  and  the  court  refuses  to  consent  to  the 
allowance  of  a  claim  that  has  had  no  recognition  for 
more  than  twenty-five  years. 

The  receiver  will  report  to  the  court  the  facts,  when 
he  ascertains  them,  in  regard  to  the  account  between 
the  estate  of  Hiram  Corliss  and  the  society. 

The  legacies  given  by  the  several  wills  consist  of 
annual  payments,  to  be  made  to  the  trustees,  so  long 
as  the  church  should  bear  public  testimony  against 
slavery  and  intemperance  ;  upon  further  consideration 
I  concur  in  the  view  that  when  such  public  testimony 
ceased  the  right  to  the  legacies  ceases. 

The  referee  has  fixed  that  cessation  as  in  March, 
1869.  I  do  not  find  any  reason  to  disapprove  his 
finding. 
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From  the  referee's  report  it  appears  that  the  church 
received  the  principal  of  the  legacy  funds  under  three 
of  the  wills,  but  not  under  the  will  of  Charles  Holmes. 
Under  the  latter  will  the  church  has  nothing  to  restore. 
Under  the  other  wills  the  principal  of  the  fund  has 
been  invested  in  town  bonds  and  railroad  bonds,  and 
nominally  amounts  to  $3,400.  The  bonds  should  be 
divided  pro  rata  among  the  residuary  legatees  ;  seven- 
nineteenths  under  the  will  of  Erastus  Bigelow  to  the 
treasurer  of  the  American  Missionary  Association; 
seven-nineteenths  under  the  will  of  Mary  Bigelow,  to 
the  residuary  legatees  named  in  the  will,  or  their 
representatives;  five-nineteenths  under  the  will  of 
Angeline  Mowry,  to  the  residuary  legatees  named  in 
her  will,  or  their  representatives.  I  presume  they  are 
correctly  named  in  the  referee's  report,  but  I  use  the 
above  terms  for  the  reason  that  the  referee  uses  the 
term  ^^heirs^"  and  the  two  terms  may  not  be  identical. 

So  far  as  the  church  has,  since  March,  1869,  spent 
the  interests  or  dividends  upon  these  investments,  it 
mnst  be  held  that  the  same  was  spent  with  the  concur- 
rence of  the  legatees  ;  so  far  as  such  interest  remains 
unimpaired  it  should  be  paid^ro  rata  with  the  princi- 
pal to  the  several  residuary  legatees.  The  deposit  of 
$388.26,  I  presume,  arose  from  these  investments,  and 
may  be  divided  and  paid  as  aforesaid.  The  costs  of 
these  proceedings  as  reported  by  the  referee  are 
allowed* 

The  receiver  will  pay  such  costs  and  his  own  fees 
and  expenses  out  of  the  proceeds  of  the  sale  of  real 
and  personal  property.  He  will  pay  the  debt  as 
reported  by  the  referee,  except  the  notes  of  Anna  C. 
Holmes.  He  will  distribute  the  securities  as  aforesaid, 
and  the  said  remaining  accumulation  of  interest 
thereon. 

Upon  what  principle  the  church  should  pay  to  the 
residuary  legatees  the  loss  upon  the  securities  held  for 
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its  benefit,  by  the  bank  or  by  its  trustees,  I  do  not 
nnderstand,  unless  it  be  that  because  there  is  a  fund 
to  be  distributed,  it  should  be  distributed  generously. 

The  individuals  who  changed  the  securities  from 
those  authorized  by  law  to  those  unauthorized,  made 
themselves  p^^oTiaZZj/  liable^ — responsible  for  whatever 
loss  the  unauthorized  investments  sustained,  no  matter 
how  perfect  the  good  faith  with  which  the  investments 
were  made.  But  that  act,  though  made  for  the  benefit 
of  the  church,  was  not  the  act  of  the  church,  and  if  it 
could  recover  of  these  individuals  for  the  wrong  done 
by  them,  it  would  be  because  the  wrong  was  done  to  it. 
It  would  be  a  strange  rule  that  would  make  the  church 
liable  because  it  has  been  wronged,  unless  it  in  some 
way  authorized  or  ratified  the  wrong.  The  three  indi- 
viduals who  changed  the  investments  were  not  the 
church.  I  do  not  think  in  a  proceeding  of  this  kind 
the  funds  should  be  in  any  seni/e  given  to  individuals ; 
if  so,  other  churches  may  follow  the  bad  example  of 
this. 

The  founders  of  the  church  were  Congregational- 
ists.  The  Reformed  Church,  from  which  its  founders 
went  forth,  was  not  stringent  in  a  particular  which  they 
held  to  be  vital,  and  hence  this  church  was  established. 
I  can  hardly  believe  that  in  their  zeal  they  would  have 
complacently  listened  to  the  suggestion,  that  when  the 
usefulness  of  this  church  was  over,  the  Reformed 
Church  should  be  heir  of  its  estate.  I  think  the  Amer- 
ican Congregational  Union,  of  New  York,  is  the  best 
Congregational  body  to  which  this  surplus  can  be  paid, 
regard  being  had  to  what  the  court  must  believe  to  be 
most  in  harmony  with  the  will,  the  contributors  to  the 
fund  now  under  dissolution  would  have  expected, 
could  those  contributors  have  foreseen  this  event.  The 
Congregational  society,  recently  organized  at  Green- 
wich, for  the  purpose,  among  other  things,  of  sharing 
in  this  distribution,  is  for  that  reason  excluded  from  it. 
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If  the  trustees  will  amend  their  petitipn  so  as  to 
confonn  to  the  above  suggestion,  the  order  may  be 
made  accordingly ;  if  not,  the  receiver  will  retain  the 
surplus  until  the  further  order  of  the  court. 


BRUMMER  V.  COHEN. 
N.  T.  Common  Pleas ;  Special  Term^  March^  1879. 

LzFB  Iksttrancb. — ^Non-Ab8ionability  of  Policy  in  Favor  of 
Wife. — Married  Woman. — Hubbakd  and  Wife. 

A  policy  of  insurance  on  the  life  of  a  husband  in  favor  of  his  wife, 
and  payable  on  his  death  to  her  or  her  personal  representatives,  if 
the  premiums  be  paid  by  the  husband,  is  not  assignable  by  the 
wife. 

The  same  rule  applies  to  an  endowment  policy  on  the  husband^s  life, 
payable  on  a  certain  date  or  upon  his  death  before  that  date,  to  the 
wife  or  her  personal  representatives. 

Although  such  a  policy  contains  no  provision  for  the  children,  and 
gives  the  wife  a  vested  instead  of  a  contingent  interest  in  the  fund, 
and  does  not  refer  in  terms  to  the  statute  providing  for  the  insur- 
ance of  husbands'  lives  for  the  benefit  of  their  wives  (£.  1840,  c. 
277)  and  its  amendments  (Z.  1858,  c.  187;  X.  1862,  c.  170;  X.  1866, 
c.  656 ;  and  L.  1870,  c.  277),  yet  if  it  was  taken  out  by  the  husband 
and  the  premiums  are  paid  by  him,  the  presumption  is  that  it  was 
taken  out  with  reference  to  that  act. 

A  married  woman  having  children  cannot  assign  such  a  policy  under 
the  enabling  act  of  1873,  c.  821.* 

*  The  part  of  the  statute  referred  to  above  {L,  1873,  p.  1234,  c. 
821,  §  2),  provides  that  a  **  married  woman  may,  in  case  she  have  no 
child  or  children  bom  of  her  body,  or  any  issue  of  any  child  or 
children  bom  of  her  body,  dispose  of  such  poli(;y  in  and  by  a  last  will 
and  testament,  or  any  instrument  in  the  nature  of  a  last  will  and 
testament,  or  by  deed  duly  executed  and  acknowledged  before  an 
officer  authorized  to  take  acknowledgments  of  deeds,  in  the  same 
manner  as  required  by  law  to  pass  her  dower  right  in  lands  of  her 
husband,  which  disposition  lawfully  made  shall  invest  the  person  or 
persons  to  whom  such  policy  shall  have  been  so  bequeathed,  or  granted 
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BnuDiuer  v.  Goheu. 

Action  by  Peane  Bmmmer  against  Jacob  Cohen,  to 
compel  the  re-assignment  to  the  plaintiff  of  a  policy  of 
insurance  on  her  husband's  life,  which  policy  pkindff 
had  previously  assigned  to  defendant  as  collateial 
security  for  a  loan  or  loans  of  money  to  her  said 
husband. 

The  policy  was  issued  by  the  Mutual  Life  Insurance 
Company  of  New  York,  on  May  12, 1868,  in  considera- 
tion of  $687.30,  recited  to  have  been  paid  by  Peane 
Brummer,  wife  of  A.  Brummer ;  and  on  the  annual  pay- 
ment of  a  like  amount  on  or  before  May  12,  in  each 
year,  during  the  continuance  of  the  policy,  the  oom- 
pany  assured  the  life  of  A.  Brummer  for  the  amount 
of  $10,000,  and  agreed  to  pay  that  sum  to  the  said 
Peane  Brummer,  or  her  executors,  administrators  or 
assigns,  on  May  13,  1883,  or,  should  he  die  previous 
thereto,  in  sixty  days  after  due  notice  and  proof  of 
his  death,  to  her  or  her  executors,  administrators  or 
assigns. 

The  premiums  were  changed  from  annual  to  semi- 
annual payments  of  $357.40,  payable  May  12  and 
November  12,  in  each  year.  Thfa  change  was  naade  on 
May  11,  1874. 

All  the  premiums  were  paid  by  the  husband,  so  far 
as  premiums  were  paid  in  cash.  At  a  certain  period 
the  dividends  which  the  policy  had  earned  were,  by 
consent  of  the  company,  applied  to  the  payment  of 
premiums. 

There  are  children  living  of  the  marriage,  and  such 
children  were  in  being  at  the  time  defendant  took  the 
assignment  from  Mrs.  Brummer. 

Two  questions  were  litigated   at   the  trial:  the 

and  conyeyed,  with  the  same  rights  in  respect  thereto  as  such  married 
woman  would  have  had  in  case  she  surviyed  the  person  on  whose  life 
such  policy  was  issued,  and  such  legatee  or  grantee  shall  have  the 
same  right  to  dispose  of  such  policy  as  herein  conferred  on  such 
married  woman."' 
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assignability  of  the  policy,  and  whether  all  the  ad- 
vances intended  to  be  secured  by  the  assignment  had 
been  rejyaid. 

A.  Blumenstielj  for  plamtiflf. 

Damd  Leoentritty  for  defendant. 

J.  P.  Daly,  J. — ^If  this  were  an  ordinary  life  policy 
the  case  would  be  free  from  difficulty.  .  A  policy  of  in- 
surance on  the  life  of  the  husband,  taken  out  in  favor 
of  the  wife,  and  payable  on  his  death  to  her  or  her 
personal  representatives,  if  the  premiums  be  paid  by 
the  husband,  is  within  the  equity  of  the  statute  pro- 
viding  for  insurance  for  the  benefit  of  married  women, 
of  their  husbands'  lives  (£.  1840,  c.  277),  and  is  not 
assignable  (Wilson  v.  Lawrence,  13  Hun^  238,  affirmed 
in  court  of  appeals,  187&).  It  appears  from  that  de- 
cision, not  yet  reported,  that  it  is  not  necessary  that 
the  policy  should  refer  in  terms  to  the  act  of  1840, 
chapter  277,  or  to  the  acts  amending  it  {L.  1868,  c. 
187 ;  L.  1862,  c.  170  ;  L.  1866,  e.  666 ;  L.  1870,  c.  277), 
nor  that  the  policy  should  contain  provisions  for  the 
benefit  of  the  children  in  case  the  wife  should  not  sur- 
vive her  husband  (Bade  7i.  Slimnon,  26  N.  T.9\  Barry 
V.  Blune,  69  Id.  587). 

It  only  remains  to  consider  whether  an  endowment 
policy  on  the  husband's  life,  payable  on  a  certain  date^ 
or  upon  his  death  before  that  date,  to  the  wife  or  her 
I)ersonal  representatives,  is  necessarily  a  form  of  insur- 
ance not  contemplated  by  the  statute.  The  act  of  1840 
intended  to  secure  a  provision  for  the  wife  during  her 
widowhood,  and  her  orphan  children.  Any  insurance 
on  a  husband's  life,  which  created  a  fund  for  the  wife, 
free  from  his  debts,  although  procured  by  i>remiums 
paid  from  his  property,  may  be  regarded  as  such  a 
provision.  It  is  hardly  within  the  province  of  the 
court  to  say  that  the  husband  and  wife  are  restricted 
to  certain  forms  of  insurance,  and  may  not  exercise 
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their  jadgment  and  discretion  in  seeking  to  obtain  the 
benefit  of  other  forms.  It  may  seem  to  them  that  an 
endowment  policy,  securing  to  the  wife  in  the  old  age 
of  the  husband  a  sum  which  will  comfortably  maintain 
her  and  her  children,  when  his  inability  to  support  her 
and  them  is  impaired,  and  which  is  also  secured  to  her 
in  case  of  his  death  before  arriving  at  the  age  appointed 
in  the  policy,  and  is  also  available  to  her  for  her 
widowhood,  if  he  died  afterwards — ^it  may  seem  to 
them,  I  repeat,  that  such  a  provision  is  more  desirable 
for  many  reasons  than  an  ordinary  life  policy,  payable 
to  her  after  his  death,  and  subject  to  delays  and  diffi- 
culties in  collection,  which  might  not  arise  in  the  case 
of  a  policy  payable  in  the  lifetime  of  the  assured.  The 
husband  might,  in  other  words,  be  better  satisfied  if 
he  had  the  opportunity  of  ascertaining  during  his  life- 
time that  the  provision  that  he  intended  for  his  family 
is,  in  fact,  secured  to  them. 

The  danger  that  the  wife,  receiving  the  amount  of 
the  policy  in  her  husband's  lifetime,  may  squander  it 
before  widowhood  and  leave  herself  and  children  pen- 
niless, is  not  greater  than  that  which  arises  where  she 
receives  the  insurance  to  her  own  unrestricted  use  upon 
his  death,  or  where,  in  case  of  her  death  before  him, 
the  amount  of  the  policy  passes  on  his  death  to  her 
personal  representatives,  and  her  children  may  be  left 
bare  if  her  debts  absorb  the  insurance. 

The  act  of  1840  contemplates  insurance  of  the  hus- 
band's life  for  any  "definite  period,"  or  for  the  term 
of  his  natural  life.  If  insurance  may  be  effected  for  a 
term  of  years  only,  resulting  in  no  benefit  to  the  wife 
if  the  husband  survive  the  allotted  period,  it  would 
seem  strange  that  a  policy  of  this  character,  resulting 
in  direct  benefit  to  her,  whether  he  survived  or  not, 
should  not  be  as  effectual  a  provision  for  her  benefit 
and  that  of  her  children. . 

The  decision  in  Wilson  v.  Lawrence  disposes  of  the 
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objections  (urged  in  view  of  the  previously-reported 
cases,)  that  the  policy  contained  no  provision  for  the 
children,  and  gave  the  wife  a  vested  instead  of  a  contin- 
gent interest  in  the  fund ;  also,  that  it  does  not  refer  to 
the  act  of  1840  in  terms.  Whether  the  insurance  in 
favor  of  the  wife  is  a  provision  under  the  act  of  1840  is 
a  question  of  fact  in  every  case  and  does  not  depend 
ux>on  the  form  of  the  policy.  Where  the  premiums 
are  paid  by  the  husband,  the  presumption  should  be 
that  the  policy  is  taken  out  with  reference  to  the  act. 
The  fact,  in  this  case,  that  the  premiums  were  paid  by 
him  and  the  policy  was  taken  out  by  him,  is  evidence 
that  the  insurance  was  obtained  with  reference  to  the 
act  (Wilson  v,  Lawrence,  supra\  and  there  is  no  evi- 
dence to  the  contrary. 

I  hold,  therefore,  that  the  policy  is  unassignable. 
As  Mrs.  Brummer  had  children  at  the  time  she  as- 
signed the  policy  to  the  defendant,  the  enabling  act  of 
1873,  chapter  821,  does  not  help  the  assignment. 

Judgment  for  plaintiff,  with  costs. 
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[Reyersing  16  Hun,  896.] 
Labcknt. — ^Falsb  Prbtensbs. — Fraud. — ^Trbbpass. — ^TrrLB  to  Peb- 

80KAL  PbOFERTT. — ^PBINCn>AL  AKD  AORKT. 

If  the  owner  of  personal  property  parts  with  the  title  to  another,  or 
authorizes  him  to  sell  the  property  to  others,  his  appropriation  of 
the  proceeds  to  his  own  use  is  not  larceny.* 

*  The  most  recent  authoritative  statement  of  the  English  law  on 
this  point  is  in  Sir  Jambs  Fitzjambs  Stbfhbn^s  Dig,  of  Criminal  Law^ 
note  xvii.  p.  404  of  Am.  ed.,  *'  On  Possession  in  Relation  to  the  Law 
of  Larceny." 

SUphen^i  Dig,  qf  Or,  L,  gives  the  following  illustrations: 
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In  Uirceny  the  owner  has  no  intention  to  part  with  his  property;  ia 
false  pretenses,  he  does  intend  to  part  with  his  property,  but  Uus 
intention  is  the  result  of  fraudulent  contrivances. 

A  test  of  whether  the  crime  is  larceny  or  false  pretenses  is,  whether 
the  offender  could  confer  a  good  title ;  if  he  could  not,  it  is  larceny; 
if  he  could,  and  the  goods  or  chattels  were  obtained  by  fraud,  it  is 
false  pretenses. 

There  is  no  larceny  where,  by  the  voluntary  act  of  the  owner  of  good^ 
the  accused  acquires  not  only  the  absolute  and  unconditional  pos- 
session, but  also  a  special  property  in  or  lien  upon  them  for  ad- 
vances, and  the  indicia  of  perfect  ownership. 

That  this  was  brought  about  by  the  fraud  of  the  accused  does  not 

A.  fraudulently  persuades  B.  to  allow  A.  to  take  two  silver  eweis 
to  show  to  A.^s  master,  to  choose  one  if  he  pleased.  A.  sells  the 
ewers  and  keeps  the  money.  This  is  theft  (^  «.  Davenport,  2  Btm. 
Or.  201). 

A.,  by  pretending  to  be  B.,  fraudulently  obtains  B.*s  goods  from 
C,  a  carrier,  to  whom  they  were  intrusted  by  B.  This  is  theft,  as  the 
carrier  transferred  the  possession  only  (R.  «.  Longsheith,  2  Rust.  Or. 
208;  E.  d  M.  187).  There  are  a  great  number  of  other  cases  to  tiie 
same  effect  (R.  o.  Mackall,  e,  g,,  L.  R,,  1  C.  0,  R.  125). 

A.  fraudulently^  bargains  with  B.  for  the  purchase  by  A.  of  goods 
for  ready  money,  and  fraudulently  induces  B.  to  let  A.  have  the  goods, 
pretending  that  he  is  then  about  to  pay  B.  the  price.  A.  then  takes 
away  the  goods,  and  does  not  pay  the  price.  This  is  theft,  as  in  such 
cases  the  purchaser  does  not  mean  to  transfer  the  property  till  the 
money  is  paid.  Four  cases  to  this  effect  are  stated  in  2  Run.  O. 
209,  11. 

A.  fraudulently  obtains  goods  and  money  from  a  shopkeeper  hy 
pretending  to  give  him  diamonds  for  them.  This  is  not  theft,  as  the 
shopkeeper  means  to  transfer  the  property  in  the  goo<ls  (R.  «. 
Bunce,  1  F.  d  F.  628).  The  offense  wouM  be  obtaining  goods  by 
false  pretenses. 

A.  fraudulently  induces  B.  to  give  her  ten  sovereigns  to  conjure 
with,  promising  to  bring  back  the  ten  sovereigns  and  £170,  to  which 
A.  said  B.  was  entitled.  A.  carries  off  the  ten  sovereigns.  If  the  ten 
sovereigns  were  to  be  returned,  this  is  theft.  If  not,  it  is  not  theft, 
but  is  obtaining  money  by  false  pretenses  ^  t^.  Bunce,  1  F,  d  F. 
528). 

A.,  B.^s  wife,  by  a  forged  order  gets  money  standing  to  B.'s  credit 
at  B.^s  bankers.  This  is  not  theft  from  the  bankers,  as  the  cashier 
had  a  general  authority  to  part  with  the  bankers*  money,  and  meant 
to  do  so  (R.  V,  Prince,  X.  R,  1  0,  C.  160). 
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render  the  transaction  void,  but  only  voidable,  and  until  disafiirmed 
by  the  owner  the  transaction  is  effectual  to  convey  the  title. 

One  who  has  advanced,  or  is  under  an  agreement  to  advance,  on 
account  of  property  consigned  to  him,  is  not  a  mere  servant  or 
agent,  so  as  to  make  his  possession  the  possession  of  the  general 
owner. 

There  can  be  no  larceny  where  there  is  no  trespass ;  and  no  trespass 
where  there  is  consent  to  transfer  the  title. 

If  the  owner  consents  to  a  transfer  of  title,  however  that  transfer  is 
brought  about,  there  can  be  no  larceny. 

Where  the  owner  of  malt  trusted  it  to  another  for  sale  to  such  person 
as  the  latter  might  elect,  intended  to  part  with  the  title  and  never 
expected  to  see  the  malt  again ;  and  also  intended  to  part  with  his 
property  before  he  received  the  money;  and  his  consent  for  the 
transfer  was  full  and  without  conditions,— i9<^,  that  the  person 
thus  obtaining  possession  of  the  property  was  not  guilty  of  larceny, 
although  the  consent  was  obtained  by  fraud. 

Error  to  the  general  term  of  the  supreme  court,  in 
the  first  judicial  department,  to  review  a  judgment, 
affirming  a  conviction  by  the  general  sessions  of  the 
city  of  New  York,  of  the  plaintiff  in  error,  of  the  crime 
of  grand  larceny. 

The  plaintiff  in  error,  Peter  Zink,  was  jointly  in- 
dicted with  Louis  Diehl  and  Samuel  Schuster,  for  the 
larceny  of  601  sacks  of  malt,  the  property  of  John 
Schelly.  There  were  two  counts  in  the  indictment,  one 
for  larceny  of  the  malt,  and  the  other  for  receiving 
the  malt,  knowing  it  to  have  been  stolen.  Zink  alone 
was  tried  and  convicted  at  a  court  of  general  sessions, 
in  and  for  the  city  of  New  York.  No  evidence  was 
introduced  in  his  behalf,  and  at  the  close  of  the  case 
on  the  part  of  the  people,  his  counsel  asked  the  court 
to  direct  an  acquittal  upon  the  ground,  among  others, 
that  upon  the  evidence  the  prisoner  was  not  guilty  of 
the  offense  charged.  The  court  refused  to  do  so,  and 
the  prisoner's  counsel  excepted.  The  court  then  sub- 
mitted the  case  to  the  jury,  saying:  "If  you  believe 
that  the  prisoner,  previous  to  the  shipment  of  the 
malt,  formed  the  design  to  obtain  from  Schelly  the 
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property  in  question  and  to  defraud  him  of  the  same, 
and  in  furtherance  of  that  design  knowingly  and 
falsely  represented  to  Schelly  that  there  was  a  de- 
mand in  New  TorJc  city  for  malt,  at  $1.60  and  $1.65 
per  bushel,  and  Schelly,  relying  thereon,  forwarded  the 
property  to  the  prisoner  for  the  purpose  and  with  the 
understanding  that  the  prisoner  should  sell  and  dis- 
pose of  it  for  Schelly's  account  and  benefit,  for  cash  or 
good  notes,  at  and  for  the  price  of  not  less  than  $1.60 
or  $1.65  a  bushel,  and  that  the  prisoner  in  pursuance  of 
his  design  received  said  property,  and  appropriated  and 
converted  it  to  his  own  use,  with  intent  to  cheat  and 
defraud  Schelly  thereof,  and  not  to  account  to  him 
therefor,  then  he  is  guilty  of  lan^eny,  without  regard 
to  whether  he  afterwards  sold  the  goods  or  not." 

The  prisoner's  counsel  excepted  to  this  instruction 
and  asked  the  court  to  charge  the  jury :  ''  that  if  they 
find  from  the  evidence  that  Schelly  sent  the  property 
to  Zink,  intending  Zink  to  sell  the  same,  and  to  con- 
vey a  title  to  the  purchaser,  they  must  acquit,  even 
though  Zink  intended  not  to  account  for  the  proceeds, 
but  to  convert  them  to  his  own  use.  Also,  if  they  find 
from  the  evidence  that  Schelly  gave  credit  to  Zink  for 
the  property  described  in  the  indictment  in  conse- 
quence of  Zink's  representations  to  him,  they  must 
acquit,  even  though  they  should  find  that  the  repre- 
sentations were  false  to  his  knowledge,  and  that  be 
made  them  with  a  preconceived  design  not  to  pay  for 
the  malt." 

The  precise  meaning  of  this  request  is  apparent 
when  read  in  connection  with  the  motion  for  an  ac- 
quittal, one  ground  of  which  was,  *'that  Schelly  gave 
credit  to  Zink  to  the  extent  of  trusting  him  to  sell  the 
malt,  and  to  account  for  the  proceeds." 

Also,  ''  If  Schelly  shipped  the  goods  to  Zink,  and 
intended  Zink  should  sell  them,  because  of  Zink's 
false  and  fraudulent  representations,  and  but  for  anch 


ABBOTT'S    NEW    CASES.  417 


Zink  «.  People. 


representations  he  would  not  have  shipped  the  goods, 
they  mnst  acquit/' 

Also,  **If  Schelly  was  induced  to  send  the  malt  to 
Zink  with  the  understanding  between  them  that  Zink 
should  sell  the  same  and  account  to  Schelly  for  the 
proceeds,  they  must  acquit,  even  though  they  should 
also  find  that  Zink,  when  he  received  and  sold  the  malt, 
did  not  intend  to  account  for  the  proceeds,  but  intended 
to  convert  and  did  convert  the  proceeds  to  his  own 
use." 

Also,  "That  if  Schelly  was  induced  to  send  the 
malt  to  Zink,  in  consequence  of  his  fraud,  and  the  lat- 
ter never  intended  to  pay  for  the  same,  or  to  account 
for  the  proceeds  of  the  same,  yet  if  Schelly's  intention 
in  sending  the  malt  was  to  have  Zink  sell  and  deliver 
the  same  to  a  purchaser,  and  to  account  to  Schelly  for 
the  proceeds,  they  must  acquit." 

The  court  refused  to  charge  as  requested,  and  to 
each  refusal  defendant's  counsel  excepted.  The  court 
did  charge,  however,  that  if  Schelly  sold  and  delivered 
the  property  to  Zink,  they  must  acquit,  although  he 
was  induced  to  make  such  sale  and  delivery  by  the 
fraud  of  Zink,  and  although  Zink  never  intended  to 
pay  for  them. 

The  evidence  disclosed  the  following  facts :  Schelly 
was  a  maltster,  residing  in  Hamilton,  Ohio,  from  which 
place  he  visited  New  York  city,  in  August,  1874,  and 
there,  on  the  recommendation  of  one  Vobel,  a  man  in 
the  employ  of  Schelly,  he  sought  out  Zink,  and  told 
him  that  he  had  come  to  New  York  to  sell  malt,  and 
wanted  his  assistance.  They  went  together  to  several 
breweries,  but  found  no  customers.  One  Ehret,  how- 
ever, said  he  would,  perhaps,  buy  some,  the  then  next 
fall.  Nothing  further  occurred  at  that  time  between 
Zink  and  Schelly,  and  the  latter  went  home. 

In  December,  1874,  with  no  communication  in  the 
meantime  from  Zink  or  Ehret,  Schelly  sent  to  Ehret 
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two  car-loads  of  malt.  Ehret  refused  to  receive  them. 
He  informed  Schelly  by  letter  that  he  "  had  a  big  sup- 
ply of  malt  and  coald  not  take  it."  On  December  ^ 
Zink  wrote  to  Schelly,  "  When  yon  were  here  to  see 
me,  yon  wanted  to  sell  some  barley,  malt  and  flour. 
I  now  have  a  good  chance  to  sell  some  for  yon.  Let 
me  know  the  price  as  soon  as  yon  can,  and  yonr  t^rms." 

Up  to  this  time  there  was  no  solicitation  by  Zink, 
nor  reqnest  for  any  consignment,  and  an  inquiry  now 
simply  for  price  and  terms.  Schelly  replied  by  letter 
"prices  are  to-day  $1.65  for  Canada  malt,  $1.60  for 
Ohio,  delivered  in  New  York  ;"  informed  him  of  the 
shipment  to  Ehret,  and  that  he  declined  taking  it, 
"  therefore  I  reqnest  yon  to  go  to  Ehret,  in  case  he 
refuses  to  take  the  malt,  then  try  to  sell  it  somewhere 
else,"  at  the  prices  stated  in  the  letter.  "Let  them 
give  the  bills  of  lading  to  yon  at  once."  He  also  sent 
him  samples  by  mail,  and  prices  from  the  newspapers. 
On  January  8,  Zink  telegraphed,  ^^Malt  recelTed. 
Good.  Send  me  two  car-loads  of  Canada  malt,  one  of 
Ohio  malt.  I  will  see  yon  as  soon  as  this  order  is 
received." 

On  February  12,  Zink  sent  statement  showing  sale 
of  malt,  at  $1.65  and  $1.60,  and  inclosed  DiehPsnote 
for  $1,983.62,  at  sixty  days,  for  net  proceeds,  payable 
to  order  of  Zink,  and  indorsed  by  him.  On  the  18th, 
Zink  telegraphs  again,  *'Two  car-loads  of  malt  re; 
ceived.  Send  three  of  same  kind  as  soon  as  possible. 
Letter  follows."  On  February  22  he  wrote,  "I  will 
be  up  to  see  yon  about  the  17th  March,  and  bring  the 
money  for  the  two  car-loads ;  also  money,  or  good  paper, 
for  the  three  cars  that  are  now  coming,"  and  wants 
three  cars  more,  saying,  *'  I  have  the  order  for  three." 

In  January,  Zink  went  to  Hamilton.  Schelly  told 
him  ''he  had  no  right  to  sell  that  malt  on  credit;  be 
ought  to  sell  it  to  brewers  and  good  men  ;"  he  says  the 
notes  of  Louis  Diehl  are  as  good  as  gold  ;  that  '^  heownfi 
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a  large  property  on  One  Hundred  and  Thirty-fourth 
street  and  Third  avenue ;  he  keeps  a  large  store  there," 
and  made  other  representations  as  to  DiehPs  business 
ability.  He  wanted  more  malt,  and  Schelly  not  hav- 
ing sacks  enough,  Zink  telegraphed  Diehl  for  eight 
hundred ;  he  sent  Schelly  twelve  hundred.  These 
were  filled  and  sent  to  Zink ;  he  said  he  would  come 
next  week  and  pay  the  money.  Zink  did  return  to 
Hamilton,  but  without  money,  carrying  two  more  notes, 
which  he  gave  Schelly,  and  Schelly  received,  Zink 
saying,  they  would  be  paid  at  maturity.  These  were 
payable  to  Zink's  order,  and  by  him  indorsed,  due  in 
two  months. 

In  all,  thirteen  car-loads  were  sent,  the  last  March 
1, 1875. 

Schelly  says,  "Zink  promised  to  sell  the  malt  to 
good  men  and  get  cash  or  notes.  I  expected  him  to 
do  so."  All  the  malt  was  billed  to  Zink  in  this  form  : 
"  Peter  Zink,  Melrose,  N.  Y.  Bought  of  John  Schelly," 
&c.,  describing  the  goods,  except  the  first  two  car- 
loads, which  in  like  form  was  billed  to  Ehret.  Bills  of 
lading  were  also  taken  by  Schelly  from  the  railroad 
company  for  the  several  car-loads,  ''  to  be  delivered  to 
Peter  Zink  or  assigns,  he  or  they  paying  freight  on  the 
same  at  the  customary  rates,  thirty-three  cents  'per 
hundred.  Schelly  says,  *'  he  expected  Zink  to  sell  the 
malt,  and  account  to  him  for  the  price,  less  the  freight." 

"  Q.  Except  the  freight,  you  expected  Zink  after 
s^ing  the  malt,  to  return  you  that  amount! 

"A.  Yes,  sir. 

"  Q.  You  expected  him  to  sell  the  malt,  and  return 
you  the  amount  less  the  freight  i 

"  A.  Yes,  sir. 

"  Q.  You  expected  him  to  sell  the  goods  in  order 
that  he  should  get  the  money  t 

"A.  Yes,  sir. 

'^  Q.  You  meant  he  should  do  that  t 
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"A.  Yes,  sir." 

Schuster  was  a  botcher  and  drover,  not  acquainted 
with  the  malt  biisiness,  was  introduced  to  Zink  in 
January,  and  then  at  Zink' s  request  commenced  mak- 
ing advances  on  account  of  the  malt,  and  sold  the  first 
two  car-loads  on  commission  for  Zink,  and  the  rest  he 
bought  himself  at  prices  varying  from  $1.15  to  $1.30. 
Schuster  employed  brokers,  and  the  malt  was  sold  in 
the  open  market.  It  was  shown  that  the  price  of  malt, 
for  cash,  was  between  January  and  March  at  no  time 
up  to  $1.60,  but  on  credit  was  most  of  the  time  at  $1.6^^ 
sometimes  fully  up  to  $1.65. 

Ira  Shafer^  for  the  prisoner,  plaintiff  in  error  — 
The  legal  effect  of  the  bill  of  lading  and  sending  the 
malt  was  to  vest  the  title  to  it  in  the  consignee,  and 
its  legal  effect  could  not  be  varied  by  the  evidence  of 
Schelly,  as  to  the  understanding  between  him  and 
Zink  {Edw.  on  Bailm.  662,  and  cases  cit^d ;  Creery 
V.  Holly,  14  Wend.  26).  There  was  a  sale  to  Zink 
(Hinsdale  v.  Weed,  6  Den.  172,  174,  175 ;  Davis  t. 
Pattison,  29  N.  Y.  317,  320 ;  Edw.  on  BaUm.  119 ; 
Evans  v.  Marlett,  1  Ld.  Raym.  271  ;  Cayuga  Co.  Bank 
V.  Daniels,  47  N.  Y.  631,  636  ;  Bassett  v.  SpofFord,  45 
Id.  387).  For  the  advances  for  freight  Zink  had  a  lien 
upon  the  malt  to  the  extent  of  the  advance,  and  a  right 
to  sell  the  same  to  repay  himself  (2  B.  8.  6  ed.  1168, 
§  1).  A  man  cannot  steal  his  own  goods,  or  those 
in  which  he  is  interested  as  joint  owner  or  tenant  in 
common  (3  Chit.  Or.  L.  923,  5  Am.  ed.),  or  in  which 
he  has  a  special  property  ;  but  the  goods  could  have 
been  the  subject  of  larceny  by  Schelly  if  taken  by  him, 
animus  furandi^  with  the  intent  to  cheat  Zink  out  of 
the  value  of  his  lien  (1  Hale,  513 ;  Fost.  123 ;  4  [1] 
Buss.  &  Ry.  a  a  470  ;  3  Bum  J.  24  ed.  240).  Schelly 
intended  Zink  to  pay  the  freight,  sell  the  goods,  and 
after  taking  out  the  freight  advanced,  to  account  for 
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the  balance  (Gonnell  v.  Atlantic  Ins.  Co.,  1  Pet.  444; 
Winter  v.  Coit,  6  i\r.  T.  288).  Upon  the  arrival  of  the 
malt  and  Zink's  taking  possession,  it  jbecame  his 
property  (Carpenter  v.  Griffin,  9  Paige,  310 ;  Reed  v. 
Abbey,  2  If.  Y.  8.  C.  390,  and  cases  cited ;  Morss  v. 
Stone,  6  Barb.  616).  If  the  malt  was  obtained  by 
frand,  Schelly  could  disaffirm  the  transaction  and  re- 
cover the  malt,  or  affirm  it  and  sua  Zink  for  the  valne, 
as  he  did  (Barnard  v.  Campbell,  68  N.  T.  73-75).  Where 
the  vendor  sues  for  the  price  of  the  goods  obtained 
by  fraud,  he  elects  to  consider  the  title  as  changed, 
and  cannot  follow  the  goods  or  the  proceeds  thereof 
(Lloyd  V.  Brewster,  4  Paige^  637 ;  Bank  of  Beloit  v. 
Beale,  34  N.  T.  473) ;  and  this  rule  applies,  whether 
the  fraud  is  indictable  or  not  (Gary  v.  Hotaling,  1  Hill, 
311).  The  court  may  inspect  the  judgment  against 
Zink,  where  Schelly  recovered  judgment  for  these 
goods  (Hugh  V.  Wilson,  2  Johns.  46  ;  Duncan  v.  Du- 
boys,  3  Id.  125 ;  Watson  v.  Delaiield,  2  Caines,  224  ;  1 
Oreerd.  Et.  %  620).  The  malt  could  have  been  seized 
on  an  execution  against  Zink  (Mowrey  v.  Walsh,  8  Cow. 
238).  Schelly  intended  to  part  with  his  property  and 
trusted  Zink  to  pay  him  for  it,  and  the  court  should 
have  directed  an  acquittal  (2  East  PL  Crown,  c.  xvi. 
§§  102,  103;  Harvey's  Case,  2  Leach,  523  ;  Nicholson's 
Case,  Id.  698 ;  Park's  Case,  Id.  703 ;  Bassett  v.  Spof- 
ford,  45  N.  Y.  387 ;  Saltus  v.  Everett,  20  Wend.  267, 
279 ;  Ash  v.  Putnam,  1  Hill,  302 ;  Ross  v.  People,  6 
Id,  294 ;  Lewis  v.  Palmer,  Hill  <fe  D.  Supp.  68 ;  Pea- 
body  V.  Penton,  3  Barb.  Ch.  541 ;  Stevens  v.  Hyde,  32 
Barb.  171,  178;  Reg.  v.  Barnes,  1  Eng.  L.  &  Eq. 
579 ;  Pelter  v.  State,  9  Yerg.  397  ;  1  HawJc.  bk.  1,  c. 
19,  §  23 ;  Cary  v.  Hotaling,  1  Hill,  311,  315  ;  Com.  v. 
Lewer,  15  Serg.  <6  5.  93 ;  People  v.  McDonald,  43  N. 
T.  61 ;  Kelly  v.  People,  13  iV^.  Y.  8.  C.  509  ;  Smith  v. 
People,  53  N.  Y.  Ill ;  2  RusseU  on  Crimes,  28  ;  Hil- 
debrand  v.  People,  56  N.   Y.  394 ;  Reg.  z>.  Slowles,  12 
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Ca:r  C.  C.  ^^  5  Loomis  v.  People,  67  N.  Y.  322 ;  Foi- 
lefs  OrGtorit  Cases^  123 ;  Weyman  v.  People,  4  Eu%, 

611,   615]    Whart.    Crim.  Law,   4   ed.    1847-1852; 

McConrt  v.   People,  64  N.   T.    583;   E^.    v.  Gfood- 

body,  8  Oarr.  <fe  P.  665  ;  Reg.  v.  Thomas,  9  Id.  741; 

Bish.  on  Or.  L.  §§  431-443).  It  was  obtaining  goods 
by  false  pretenses  (3  R.  8.  941,  §  153 ;  Ross  v.  People, 
6  Billy  294).  If  Schelly  gave  credit  to  Zink  he  should 
be  acquitted  (2  East  PI.  Or.  c.  xvi.  §  116  ;  People  ». 
Jackson,  3  Park.  590,  597,  599,  and  cases  cited  supra), 
Schelly  intended  to,  and  did  part  with  his  possessioo 
of  and  property  in  the  malt,  even  though  he  did  it  by 
reason  of  Zink's  frauds  {Boscoe  Or.  JSv.  5  ed.  615). 
It  makes  no  difference  that  he  intended  to  part  with 
the  property  to  the  prisoner  or  to  the  prisoner's  ven- 
dee (Andrews  v.  Kneeland,  6  Cow.  354 ;  Jeffrey  «. 
Bigelow,  13  Wend.  518  ;  Anderson  v.  Coonley,  21  Id. 
279,  280  ;•  Hyserott  v.  Hyserott,  6  John^.  58;  Gibson 
V.  Colt,  7  Id.  390 ;  Reg.  v.  Goodbody,  8  Carr.  &  P- 
665).  Evidence  of  the  value  of  the  sacks  was  erro- 
neous ( Whart.  Am.  Or.  L.  %  363 ;  People  t).  Payne,  6 
Johns.  103),  and  on  that  account  the  conviction  should 
be  reversed.  The  reporter's  evidence  should  not  hare 
been  admitted  (Whelan  v.  Lynch,  60  N.  T.  469).  The 
indictment  was  bad  because  it  did  not  aver  a  larceny 
in  Ohio  (3  R.  8.  6  ed.  988,  §  4 ;  Norris  v.  State,  33  Miss. 
[4  George]  393) ;  and  the  conviction  and  afllnnance 
should  be  reversed  (McCord  v.  People,  46  N.  T.  470). 

Ber^amin  K.  Phelps,  district  attorney,  for  the  peo- 
ple, defendants  in  error : — Cited,  as  sustaining  the  con- 
viction :  Hildebrand  v.  People,  1  Hun,  19 ;  Weyman  c 
People,  4  Id.  511 ;  Loois  &  Loomis  v.  People,  67  S. 
T.  322  ;  Hewry  v.  Smith,  53  Id.  111.  In  support  of 
the  admission  of  evidence :  Terry  v.  McNeil,  68  Bath. 
241;  Lush  v.  Druse,  4  Wend.  314^17;  Clicquot's 
Champagne,  3  WaU.  116 ;  Whelan  t).  Lynch,  60  S.  T- 
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469  ;  Fountain  v.  Pettee,  38  Id.  184 ;  Atkins  v.  Elwell, 
46  Id.  753. 

Danforth,  J. — [After  stating  the  facts.] — It  is  the 
law  of  this  case,  as  given  to  the  jury,  and  it  is  now  con- 
ceded by  the  learned  counsel  for  the  defendant  in 
error,  that  if,  under  the  circumstances  in  evidence, 
Schelly  had  parted  with  the  title  to  Zink,  the  latter 
could  not  have  been  guilty  of  larceny.  We  think  the 
court  should  have  gone  farther,  and  charged  that  if 
Schelly  authorized  Zink  to  sell  the  property  to  others, 
he  could  not  be  convicted  of  that  crime. 

He  did  invest  him  with  a  paper  title,  and  so  enabled 
him  to  confer  a  titie  upon  a  purchaser,  good  not  only 
against  third  persons,  but  good  against  Schelly  him- 
self. And  it  was  obviously  Schelly's  intention  that 
Zink  should  confer  such  a  title  without  consultation 
with  him.  The  purchaser  might  lawfully  buy  the 
property  of  Zink,  believing  it  to  be  his  property,  and 
that  belief  induced  and  warranted  by  the  written  evi- 
dence of  title  which  Schelly  had  himself  prepared,  and 
in  regard  to  the  form  of  which  Zink  was  in  no  wise 
privy.  Zink  did  not  ask  Schelly  to  invest  him  with 
the  title ;  that  was  Schelly's  own  voluntary  act.  By 
the  bills  of  sale,  Zink  is  represented  as  the  purchaser. » 
By  the  bills  of  lading  the  property  was  deliverable  to 
Zink,  or  his  assigns.  Schelly  parted  voluntarily  with 
the  actual  possession  of  the  property,  and  by  vesting 
the  title  in  Zink,  although  for  the  purpose  of  a  sale, 
parted  with  the  constructive  possession  of  it.  Nay,  if 
Zink  had  himself  sent  him  the  money  at  the  price 
named,  less  the  freight,  the  title  of  Zink  would  have 
been  perfect  in  substance  as  well  as  form. 

The  evidence  would  have  warranted  the  jury  in 
finding  that  Schelly  intended  to  part  absolutely  with 
the  ownership,  possession  and  control  of  the  property. 
And  it  cannot  be  doubted  that  with  that  finding  the 
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crime  of  Zink  would  have  been  the  crime  of  false  pre- 
tenses. 

There  is  still  in  this  State  the  crime  of  larceny,  and 
the  crime  of  obtaining  property  under  false  pretenses, 
with  different  definitions  by  statute,*  and  subjecting 
the  offender  to  different  punishments  ;  the  one  a  mis- 
demeanor, the  other  a  felony.  All  distinction  between 
them  has  been  abolished  in  some  of  the  States  of  the 
Union,  but  until  the  legislature  interferes,  the  courts  of 
this  State  have  no  right  or  power  to  disregard  that  dis- 
tinction, however  technical  it  may  seem.  This  distinc- 
tion, as  we  understand  it,  is  this :  in  larceny,  the 
owner  of  the  thing  stolen  has  no  intention  to  part  with 
his  property  therein ;  in  false  pretenses,  the  owner 
does  intend  to  part  with  his  property  in  the  thing,  but 
this  intention  is  the  result  of  fraudulent  contrivances. 
And  one  test  we  conceive  to  be  this :  could  the 
offender  confer  a  good  title  upon  another  by  the  sale 
and  delivery  of  the  thing  ?  I  do  not  mean  to  apply 
this  test  to  the  case  of  money,  but  goods  and  chattels. 
If  obtained  by  larceny  it  is  clear  he  could  not  (Bassett 
V.  Spofford,  46  iV.  T.  338).  If  obtained  by  fraud  it  is 
equally  clear  that  he  could,  for  in  that  case  the  prop- 
erty passes  in  the  subject  matter.  In  the  former  case 
it  does  not. 

Trespass  will  not  lie  for  goods  obtained  by  fraud, 
because  fraud  does  transfer  the  property  {Benjamin  on 
SaleSy  363 ;  Root  v.  French,  13  Wend.  570). 

In  the  case  before  us,  the  jury,  if  charged  as 
requested,  might  have  found  upon  the  evidence  that 
the  prosecutor  did  intrust  Zink  with  not  only  the  pos- 
session of  the  malt,  but  the  indicia  of  property  in  it,  on 
the  faith  of  his  promise  to  account  to  him  for  the  pro- 
ceeds of  the  sale,  when  made. 

*  2R  S.  679  (9  R3.6  ed.  958);  2  Id.  677  ;  IX.  1851,  c.  lH 
(8  R  8.  6  ed.  948). 
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And  more  than  this,  the  very  language  of  the  bill 
of  lading,  chosen  by  Schelly,  imposed  upon  Zink, 
when  he  received  the  malt,  the  obligation  to  pay  freight 
npon  it,  and  without  that  payment  he  could  not  have 
received  the  property  from  the  carrier. 

He  fulfilled  that  obligation,  and  thus  by  the  volun- 
tary act  of  Schelly  acquired  not  only  the  absolute  and 
unconditional  possession  of  the  malt,  but  a  special 
property  in  it  to  the  extent  of  freight  paid,  and  the 
indicia  of  perfect  ownership.  Under  such  circum- 
stances there  can  be  no  larceny. 

In  Wilson  v.  State  (1  Porter  {Ala.\  118),  it  is  laid 
down  as  the  law,  '*  that  an  indictment  for  larceny  will 
not  lie  if  it  appear  that  the  articles  alleged  to  be  stolen 
have  been  transferred  so  as  to  create  any  right  or 
property,  or  by  any  consideration,  express  or  implied, 
or  agreement."  That  was  this  case.  By  the  bill  of 
sale  and  the  bill  of  lading,  an  apparently  perfect  title 
was  given  to  Zink,  and  even  as  between  him  and  Schel- 
ly, a  special  property  in  or  lien  upon  the  malt  to  the 
extent  of  his  advances,  and  a  trust  as  to  the  whole,  was 
created,  or  credit  given.  Prom  the  moment  the  malt  was 
8hipp)ed  by  Schelly  in  the  name  of  Zink,  and  the  bill 
of  lading  taken  in  his  name  and  sent  to  him  by  Schelly, 
Zink  became  the  pledgee  and  special  owner  of  the  malt, 
and  in  the  possession  of  it ;  for  the  possession  of  the 
carrier  was  his  possession,  as  special  owner  and  holder 
of  the  bill  of  lading.  Schelly  remained  the  general 
owner,  but  he  did  not  have  the  possession  or  the  right 
to  the  x)ossession,  or  to  dispose  of  or  control  the  malt. 

Any  possession  which  he  might  obtain,  or  dominion 
he  might  exercige  over  the  malt,  without  the  assent  of 
Zink,  would  have  been  tortious,  and  he  could  transfer 
no  title  to  another. 

This  relation  of  Zink  and  Schelly  towards  the  prop- 
erty results  from  the  application  of  elementary  princi- 
ples, but  they  were  reiterated  and  enforced  by  this 
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court  in  the  case  of  the  Marine  Bank  v.  Fiske  (71 K  T. 
353).  I  regard  the  principle  upon  which  that  case  was 
pnt  decisive  of  the  one  before  us. 

Schelly  had  divested  himself  of  even  the  apparent 
title  or  authority  to  dispose  of  the  malt.  He  had 
placed  it  in  Zink,  and,  upon  a  sufficient  consideration, 
in  the  payment  of  freight,  made  him  its  special  owner. 
That  this  relaMon  was  induced  by  fraud  does  not  alter 
the  force  of  the  position.  For  our  inquiry  is  whether 
the  malt  was  obtained  tortiously,  or  by  the  consent  of 
the  owner : — whether  the  taking  was  larcenous,  or 
whether  Schelly  parted  with  the  possession  and  with 
the  property  t  If  the  latter,  then,  although  the  transac- 
tion was  voidable,  it  was  not  void,  and  until  disaffirmed 
by  Schelly  it  was  eflCectual  to  convey  the  title.  "If," 
says  Parke,  B.,  "a  person  through  the  fraudulent 
representations  of  another  delivers  to  him  a  chattel, 
intending  to  pass  the  property  in  it,  the  latter  cannoi 
be  indicted  for  larceny,  but  only  for  obtaining  the 
chattel  under  false  pretenses"  (Powell  v.  Heyland,6 
Six.  70 ;  Rex  v.  Adams,  Hicss.  &  JR.  225 ;  Reg.  «. 
Thompson,  Leigh  &  CasCy  233 ;  Reg.  v.  Cook,  L.  B.,  1 
a  a  295). 

The  contention  in  behalf  of  the  defendant  in  error 
is,  and  such  was  the  opinion  of  the  court  below,  that 
nothing  was  given  to  the  prisoner  but  the  custody  of 
the  property  for  the  accomplishment  of  a  particuhr 
object ;  that  he  acquired  no  title  to  or  right  to  withhold 
it  from  the  consignor ;  that  the  latter  continued  to  be 
its  owner,  and  could  at  any  time,  while  the  prisoner 
retained  possession,  have  recovered  it  from  hina,  and 
countermanded  his  authority  over  it  ^  and  in  this  is 
error,  for  Schelly  gave  Zink  power  to  confer  upon  a  pur- 
chaser a  good  title  to  the  property,  and,  as  we  have 
seen,  Zink  could  hold  it  even  against  Schelly  until  re- 
paid his  advances. 

The  bill  of  lading  passed  the  legal  title  in  the  malt, 
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and  the  circumstance  that  Zink  was  to  accoimt  to 
Schelly  afterwards,  does  not  alter  the  case. 

In  Idckbarrow  v.  Mason  (6  Plasty  22),  it  is  said  that 
"  a  factor  who  has  a  legal  property  in  goods  can  never 
have  that  property  taken  from  him  till  he  is  paid  the 
uttermost  farthing  that  is  due  to  him."  It  is  said  Zink 
was  to  pay  over  the  proceeds  to  Schelly ;  this  is  not 
quite  accurate.  When  the  goods  were  sold  he  was  to 
repay  himself  for  freight  advanced  in  the  first  place, 
then  to  account  to  Schelly  for  the  residue.  Again,  one 
who  has  advanced,  or  is  under  an  agreement  to  ad- 
vance, on  account. of  property  consigned  to  him,  can- 
not be  considered  a  mere  servant,  or  mere  agent, , so 
that  his  possession  shall  be  the  possession  of  the 
general  owner.  It  may  be  granted  that  Schelly  could, 
if  defrauded,  disaffirm  all  that  he  had  done,  if  he  acted 
before  a  bona  fide  purchaser  from  Zink  obtained  the 
property  ;  that  he  could  not  do  this  afterwards  shows 
that  there  was  no  larceny,  for,  if  stolen,  Zink  could  give 
no  title.  But,  until  disaffirmed,  the  title  and  the  prop- 
erty passed.  There  is  another  test  which,  if  applied, 
will  enable  us  to  solve  the  question.  Assume  that  no 
fraud  was  practiced,  and  that  the  goods  reached  Zink. 
After  this  Schelly  changes  his  mind,  and  will  have  the 
*  goods  sent  to  another  market.  He  could  not  have  that 
done  until  Zink  had  been  repaid  his  advances  for 
freight.  Schelly  must  then  have  parted  with  the 
property,  or  an  interest  in  the  property,  to  Zink,  else 
he  conld  take  it  at  his  pleasure. 

It  seems  to  us  that  the  decision  of  this  court  in  the 
case  of  Bassett  v.  Spoflford  (45  If.  T.  388),  recognizes 
the  difference  which  we  have  suggested  between  false 
pretenses  and  larceny,  and  unless  overruled  by  subse- 
quent decisions,  controls  the  case  at  bar,  and  if 
followed  must  lead  to  a  reversal  of  this  conviction. 
Allek,  J.,  with  the  concurrence  of  all  the  members  of 
the  court,  save  Gboveb,  J.,  not  voting,  p.  891,  adopts 
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from  Leach  the  definition  of  larceny,  ''  as  the  felonioas 
taking  of  the  property  of  another  without  his  consent 
and  against  his  will,  with  intent  to  convert  it  to  the 
use  of  the  taker,"  ....  and  says  "  the  fraudu- 
lent and  wrongful  taking  being  proved,  with  the 
felonious  intent,  the  aniTno  fwrandi^  the  only  question 
remaining  in  any  case  is  whether  the  taking  was  with  the 
consent  of  the  owner,  for  if  so,  although  the  consent 
was  obtained  by  gross  fraud,  there  is  no  larceny.  But 
the  consent  must  be  to  part  with  the  property,  and  not 
the  naked  possession,  for  a  special  purpose."  Again, 
"  if  the  owner  intends  to  part  with  the  property,  and 
deliver  the  possession,  there  can  be  no  larceny, 
although  fraudulent  means  have  been  used  to  induce 
him  to  part  with  the  goods."  Now  apply  this  doc- 
trine to  the  facts  in  this  case. 

1.  It  is  clear  that  Schelly  did  consent  to  the  taking 
by  Zink,  he  himself  devised  the  mode  of  doing  it.  He 
procured  the  bills  of  lading  without  request  from 
Zink,  dictated  their  terms,  prescribed  the  condition  of 
delivery  to  him,  **  he  paying  freight,"  removed  the 
malt  from  his  warehouse  to  the  cars,  directed  the  car- 
rier to  deliver  to  Zink,  and  entered  into  a  written  con- 
tract with  the  carrier  requiring  it. 

He  parted  with  possession. 

2.  Thus,  not  only  the  charge  or  custody  of  the 
malt  came  to  Zink,  but  the  leigal  possession.  His  pos- 
session was  not  the  possession  of  Schelly. 

It  was  not  a  naked  possession. 

The  malt  was  in  his  hands  for  sale,  not  as  a  servant 
or  care-taker,  but  as  one  to  whom  it  was  intrusted  to 
sell,  not  to  a  particular  person,  but  to  any  one.  He 
had  dominion  over  it,  as  to  all  the  world,  except 
Schelly,  as  owner,  and  as  to  him  as  consignee,  and  as 
one  having  a  lien  for  freight. 

He  had  not  the  bare  custody  of  the  malt  to  keep,  or 
hand  over  to  a  particular  person,  but  was  intrtisted 
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with  the  property  and  the  indicia  of  ownership,  and 
this  implies  an  intention  on  the  part  of  the  owner  to 
do  something  more  than  give  the  custody  of  the  prop- 
erty to  him,  or  to  make  him  a  mere  conduit  for  its 
transmission  ;  it  means  confidence  reposed  and  credit 
given  to  him,  not  merely  as  a  custodian,  but  in  reliance 
upon  his  judgment  and  discretion  in  disposing  of  the 
malt. 

Schelly  intended  Zink  should  sell  the  malt;  he 
never  expected  it  to  be  returned  to  him,  and  it  made 
no  difference  to  whom  Zink  sold  it. 

3.  It  follows  that  Schelly  also  intended  to  part  with 
the  proi)erty  as  well  as  the  possession.  This  is  indi- 
cated by  the  bill  of  sale,  which  in  terms  vests  the  title 
in  Zink,  subject  undoubtedly  to  be  avoided  by  Schelly 
for  fraud  at  any  time  before  Zink  had  disposed  of  it  to 
a  bona  fide  purchaser.  The  case  is  the  same,  so  far  as 
this  question  is  concerned,  as  if  Zink  had  been  the 
purchaser  in  fact,  as  he  was  in  form.  Schelly  parted 
vrith  the  title,  and  intended  to  do  so ;  he  accompanied 
the  title  with  the  possession,  and,  as  it  seems  to  us, 
intended  to  part  with  the  property  and  the  possession, 
and  so  the  case  is  within  the  decision  above  cited. 

There  can  be  no  larceny  where  there  is  no  trespass 
(People  2).  Call,  1  Den.  123).  There  it  is  said,  a  ser- 
vant has  the  charge  but  not  the  possession  of  his  mas- 
ter's goods,  and  the  servant  may  commit  larceny, 
although  he  has  the  custody  of  the  goods  ;  **  but,"  says 
the  court,  "when  possession  of  the  property  is 
obtained  by  one  as  a  bailee  or  purchaser,  although  by 
tricks  or  fraud,  the  case  stands  on  other  grounds." 

And  Zink,  although  not  a  purchaser,  was  at  least  a 
bailee. 

Says  Bishop,  in  his  work  on  Criminal  Law^  vol.  2, 
§  817,  *'  There  can  be  no  trespass  where  there  is  a  con- 
sent to  the  taking.  Suppose  the  consent  is  obtained 
by  fraud,  where  the  owner  means  to  part  with  his 
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property  absolutely,  and  not  merely  with  the  tempo- 
rary possession  of  it,  the  result  is  the  same ;  for  by 
reason  of  the  consent  there  is  still  no  trespass,  there- 
fore no  larceny."  So  it  was  held  where  the  prisoner 
was  the  prosecutor's  servant,  his  duty  being,  in  the 
absence  of  the  clerk,  to  purchase  on  his  master's  behalf 
any  kitehen-stuff  brought  upon  the  premises  for  sale. 
On  one  occasion,  he  falsely  pretended  to  the  clerk  he 
had  bought  some  stuff  for  a  sum  named,  which  sum  he 
demanded,  and  it  was  paid  out  of  his  master's  funds. 
The  court  held,  that  as  the  money  was  voluntarily 
parted  with,  and  was  not  to  be  returned,  the  transac- 
tion was  not  larceny,  but  false  pretenses  (Reg.  9.  Barnes, 
2  Denison  C.  C.  59  ;  S.  C,  1  JSng.  L.  &  Eq.  579). 

In  the  case  before  us,  there  was  no  expectation  on 
the  part  of  Schelly  that  the  malt  should  be  returned. 

Again,  larceny  implies  a  changing  of  property,  and 
to  be  effectual  must  deprive  the  owner  not  only  of  the 
possession  but  the  property.  If,  therefore,  the  con- 
sent of  the  owner  is  to  a  transfer  of  title,  however  that 
transfer  is  to  be  brought  about,  there  can  be  no  larceny. 

In  this  case  the  jury  might  have  found,  had  the 
question  framed  by  the  prisoner's  counsel  been  sub- 
mitted to  them,  that  Schelly  sent  the  malt  te  Zink, 
intending  Zink  should  sell  the  same,  and  convey  a  title 
to  the  purchaser.  In  view  of  such  a  finding,  if  the 
rule  is  as  we  have  above  suggested,  there  would  be  no 
larceny.  It  should  be  observed  that  no  i)er8on  was  in- 
dicated as  the  one  to  whom  Zink  should  sell,  bat  he 
had  general  authority. 

Schelly  was  parting  with  the  property,  exi)ecting 
at  some  future  time  to  receive  from  Zink  the  proceeds. 

In  Ross  v.  People  (5  Hill^  294),  a  conviction  for  lar- 
ceny was  reversed,  because,  says  Cowen,  J.,  '*the 
goods  were  delivered  by  the  owner  with  the  intention 
to  sell  them,"  and  this  although  the  pretended  pur- 
chaser ^'  obtained  them  by  false  pretenses,  and  a  design 
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ah  initio  not  to  pay  for  them."  To  the  same  eflFect  is 
Mowrey  tJ.  Walsh  (8  Cow.  238),  and  the  ground  on  which 
People  r>.  McDonald  was  placed  by  this  court,  in  43  N. 
r.  61,  sustains  the  view  w«  have  endeavored  to  present. 

The  court  say  in  that  case,  "If  the  prosecutor  had 
intrusted  the  draft  to  the  prisoner  for  the  purpose  of 
getting  the  gold,,  and  the  latter  had  obtained  it  and 
converted  it,  it  would  not  have  been  larceny,  because 
the  prosecutor  would  have  had  no  possession  but  that 
of  the  prisoner It  is  quite  clear  that  the  prose- 
cutor never  intended  to  intrust  either  the  draft  or  the 
gold  with  the  prisoner."  On  the  other  hand,  in  the 
case  before  us,  it  is  clear  that  Schelly  did  intrust  the 
malt  to  Zink,  in  the  fullest  and  most  unreserved  man- 
ner. He  intended  to  part  with  its  possession  and  con- 
trol, and  never  exi)ected  its  return.  And,  indeed,  we 
might  add  also  that  it  was  disposed  of  in  precisely  the 
manner  he  expected  it  would  be,  though  with  a  some- 
what different  result. 

The  learned  counsel  for  the  defendant  in  error,  in 
support  of  the  conviction,  relies  upon  Hildebrand  «. 
People  (1  HuTi^  19) ;  Weyman  «.  People  (4  Id.  611) ; 
Lewis  V.  People  (67  N.  T.  322) ;  Smith  v.  People  (63 
Id.  111). 

We  think  there  is  a  clear  distinction  between  those 
cases  and  the  present. 

In  Smith  v.  People  {supra\  the  prisoner  called  upon 
a  wife  and  informed  her  that  her  husband  had  been 
arrested,  and  had  sent  him  to  her  to  get  some  money 
for  his  discharge.  She  gave  him  some  jewelry  to  pawn, 
and  give  the  ticket  and  money  to  the  husband.  He 
did  neither,  and  his  story  was  false.  He  was  indicted 
for  larceny,  and  the  conviction  sustained,  the  court 
saying :  '*  The  owner  did  not  part  with  the  property 
in  the  chattels,  or  transfer  the  legal  possession.  The 
accused  had  merely  the  custody^  the  possession  and 
ownership  remaining  in  the  original  pr(^rietor. 
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"The  rule  is,  that  when  the  delivery  of  goods  is 
made  for  a  i^ertairiy  specific  and  particular  purpose, 
the  possession  is  still  supposed  to  reside^  not  parted 
with  J  in  the  first  proprietor. 

"  A  distinction  is  made  between  a  hare  charge  or 
special  use  of  the  goods ^  and  a  general  bailment;  and 
it  is  not  larceny  if  the  owner  intends  to  part  with  the 
property  and  deliver  the  possession  absolutely, 
although  he  has  been  induced  to  part  with  the  goods 
by  fraudulent  means.  If  by  trick  or  artifice  the  owner 
of  property  is  induced  to  part  with  the  custody  or 
naked  possession  to  one  who  receives  the  property 
animo  furandi^  the  owner  still  meaning  to  retain  the 
right  of  property,  the  taking  will  be  larceny;  but  if 
the  owner  part  with  not  only  the  possession^  but  right 
qf  property  also^  the  offense  of  the  party  obtaining 
them  will  not  be  larceny^  but  that  of  obtaining  goods 
by  false  pretenses. ' ' 

Hildebrand  v.  People  was  not  considered  in  the 
supreme  court,  but  on  review  this  court  say:  "We 
do  not  think  the  prosecutor  should  be  deemed  to  have 
parted  either  with  possession  or  a  property  in  the  bill 
It  was  an  incomplete  transaction,  to  be  consummate 
in  the  presence  and  under  the  perscSnal  control  of  the 
prosecutor.  There  was  no  trust  or  confidence  reposed 
in  the  prisoner,  and  none  intended  to  be.  The  delivery 
of  the  bill  and  giving  change  were  to  be  simultaneous 
acts,  and  until  the  latter  were  paid  the  delivery  was 
not  complete.  The  prosecutor  laid  his  bill  upon  the 
counter,  and  impliedly  told  the  prisoner  he  could  have 
it  upon  delivering  to  him  $49.90.  Until  this  was  done, 
neither  possession  or  property  passed,  and  in  the 
meantime  the  bill  remained  in  legal  contemplation 
under  the  control,  and  in  the  possession  of  the  pros- 
ecutor." 

In  the  Weyman  Case  (4  Hun^  611),  the  question 
came  up.    On  a  memorandum  order  certain  artides 
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were  applied  for  "for  the  purpose  of  showing  a  cus- 
tomer, and  enabling  him  to  select  which,  if  either,  he 
would  take,  and  if  he  accepted  either,  the  money  and 
the  other  articles  were  to  be  returned." 

In  Loomis  v.  People  (67  If.  T.  322),  the  court  say, 
it  cannot  be  deemed  that  the  prosecutor  intended  to 
part  with  the  possession  or  the  ownership  of  the  money. 
It  was  handed  over  for  a  particular  purpose  with  no 
intention  to  loan  it,  or  surrender  the  title,  and  it  was 
only  in  case  of  its  loss  that  other  money  was  to  be 
procured  upon  the  check.  Great  importance  is  at- 
tached to  the  fact  that  it  was  passed  over  for  a  tempo- 
rary purpose,  and  the  learned  judge  who  delivered  the 
opinion  says,  the  case  is  on  the  border  line.  While 
considering  the  distinction  between  larceny  and  false 
pretenses,  he  says:  "It  will  be  observed  that  the  in- 
tention of  the  owner  to  part  with  his  property^  is  the 
gist  and  essence  of  the  offense  of  larceny,  and  the  vital 
point  upon  which  the  crime  hinges  and  is  to  be  deter- 
mined." 

None  of  these  cases  determine  or  indicate  any  prin- 
ciple upon  which  the  conviction  in  the  case  before  us 
can  be  sustained. 

In  all  of  them  the  property  was  placed  in  the  hands 
of  the  wrong-doer  for  a  specific  purpose.  In  none  of 
them  was  the  legal  possession  changed,  nor  was  there 
an  intention  to  part  with  the  title  or  interest  in  the 
property. 

In  the  case  before  us  the  prisoner  lawfully  acquired 
the  absolute  possession  of  the  property,  a  title,  by  the 
voluntary  act  of  the  prosecutor,  a  si)ecial  property  in 
it,  and  right  of  possession  even  against  the  prosecutor, 
because,  in  accordance  with  the  very  terms  he  pre- 
scribed, Zink  paid  freight  upon  its  carriage. 

In  none  of  the  cases  referred  to  can  the  property  be 
said  to  have  been  intrusted  to  the  prisoner :  here  it 
was.     The   prosecutor  reposed    confidence  in   him, 
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tmsted  the  property  to  him  for  sale  to  sach  a  person 
as  he  might  elect,  intended  to  part  with  his  title,  and 
never  expected  to  see  the  malt  again.  He  intended  to 
part  with  his  property  before  he  received  the  money ; 
the  two  events  were  not  to  be  simnltaneons.  His  con- 
sent to  the  transfer  of  the  property  was  fnll  and  with- 
out conditions,  and  in  such  a  case  there  can  be  no  lar- 
ceny, although  the  consent  was  obtained  by  frand. 
We  think  the  exception  to  the  chaise  of  the  trial  jndge 
was  well  taken,  and  that  he  should  have  charged  as 
requested  by  the  prisoner's  counsel. 

Therefore,  the  judgment  of  the  supreme  court,  and 
the  conviction,  should  be  reversed  and  a  new  trial 
granted. 

All  the  judges  concurred. 


WHITNEY  V.  DAGGETT. 
Brooklyn  City  Court;  Special  Term^  May^  1879. 

Costs. — JuaisDicTioif  of  Justice's  Cottbt. 

In  any  action  of  the  subject-matter  of  which  a  justice  of  the  peace  bit 
no  jurisdiction,  plaintifTs  right  to  costs  is  not  impaired  matij 
because  he  recovers  less  than  $60. 

This  action  was  brought  by  William  B.  Whitney, 
et  al.j  against  Albert  Daggett,  late  sheriff  of  Kings 
county,  for  failing  to  execute  an  order  of  arrestinacivU 
action,  and  for  falsely  returning  that  the  defendant  in 
said  order  could  not  be  found.  Plaintiff  recovered  a 
verdict  of  $26,  and  the  question  presented  is,  which 
party  is  entitled  to  costs  t 

WiUiam  B.  Hurd,  Jr.  {Msher,  Burd  dt  VoUz,  at- 
torneys), for  plaintiff. 
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Foster  L.  Backus  {CalliTiy  Atcstin  &  BacJctiSj 
attorneys),  for  defendant. 

Reynolds,  J., — ^The  Code  of  Procedure,  section  304, 
provides  that  costs  shall  be  allowed  of  coarse  to  plaint- 
iff, upon  a  recovery  *'  in  the  actions  of  which  a  court  of 
a  justice  of  the  peace  has  no  jurisdiction  "  (subd.  3). 
Previous  to  1862  this  provision  read  *'  in  the  actions  of 
which,  according  to  section  64,  a  court  of  a  justice," 
&c.,  and  it  is  claimed  by  defendant  that  the  dropping 
of  the  words  ^'according  to  section  64,"  has  not  changed 
the  sense  or  scope  of  the  provision,  and  that  now,  as 
previously,  the  actions  named  in  section  64  are  the  only 
ones  in  which  costs  are  allowed  to  the  plaintiff  by 
virtue  of  subdivision  3,  upon  a  recovery  of  less  than 
$60.  Some  dicta  are  found  favoring  this  ided,  but  I 
think,  upon  examination,  such  a  view  will  appear  to 
be  unsound. 

The  grant  of  jurisdiction  to  justices'  courts  is  found 
in  section  63.  The  object  of  section  64  seems  to  be  to 
except  from  their  jurisdiction  certain  actions  which 
would  be  included  in  the  general  terms  of  the  previous 
section.  This  is  clearly  the  case  as  to  all  of  the  actions 
enumerated  in  section  64  except  a  part  of  those  named 
m  subdivision  3  of  section  63,  and  they  must  have 
been  inserted  from  abundant  caution,  inasmuch  as  the 
only  need  of  any  restriction  was  to  exclude  what 
would  otherwise  have  been  given  ;  these  courts  having 
no  jurisdiction  beyond  what  is  expressly  conferred. 

As  the  Code  stood,  previous  to  the  amendment  of 
1862,  it  was  held  that  in  an  action  not  specified  in 
section  64,  costs  could  not  be  allowed  to  plaintiff  upon 
a  recovery  of  less  than  $60,  although  clearly  an  action 
of  which  a  justice  had  no  jurisdiction.  This  resulted 
from  the  phraseology  then  used  in  subdivision  3  of 
section  304.  The  consequence  was  that  there  were 
certain  causes  of  action  which  could  only  be  prose- 
cuted in  a  court  of  record,  and  yet  the  plaintiff  could 
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only  go  into  such  a  court  nnder  the  penalty  of  paying 
costs,  unless  he  could  establish  a  claim  of  $60  or  over. 
Accordingly,  in  an  action  against  a  justice  of  the  peace 
for  making  a  false  return,  where  the  plaintiff's  re- 
covery was  $33,  it  was  held  that  the  defendant  was 
entitled  to  costs  (Worden  v.  Brown,  14  JETow.  Pr.  327). 
As  it  is  facetiously  stated  in  the  head-note,  'Hhe 
plaintiff  will  whip  the  justice  for  making  a  false  letam 
to  the  extent  of  $33,  and  the  defendant  wiU  turn 
around  and  whip  the  costs  out  of  the  plaintiff  sufficient 
to  pay  it."  The  court  says,  *^The  case  was  doubtless 
overlooked  by  the  codifiers.  It  is  casus  omissus^  bnt 
the  legislature  alone  can  supply  the  remedy."  I  think 
this  remedy  was  effected  by  the  amendment  of  1862. 
In  Blank  v.  Wescott  (7  Abb.  Pr.  N.  8.  225),  the  judge 
in  his  opinion  takes  occasion  to  say,  that  the  statute 
fairly  construed  means  the  same,  with  or  without  the 
words  which  were  stricken  out  by  the  amendment,  and 
that  they  may  well  have  been  dropped  as  superfluons. 
It  seems  to  me  that  the  reasonable  inference  is  that  the 
words  were  stricken  out  for  the  purpose  of  remedying 
the  defect  in  the  law  which  had  been  pointed  out  by 
the  courts.  We  have  only  to  read  the  law  as  it  now 
stands,  and  not  as  it  was  before  the  amendment,  and 
the  meaning  is  perfectly  plain.  The  actions  of  which 
a  justice's  court  has  no  jurisdiction  are  not  only  such 
afi  are  specified  in  section  64,  but  all  actions,  jurisdic- 
tion of  which  is  not  expressly  conferred  by  law. 

The  authorities  cited  by  defendant  (including  Bhuik 
V.  Wescott,  just  referred  to)  are  cases  in  which  a 
justice's  court  would  have  had  jurisdiction  if  the  plaint- 
iff had  not  claimed  an  excessive  amount.  It  is  diffi- 
cult to  see  how  there  could  have  been  any  serious 
question  in  those  cases.  As  Judge  Babnabd  says,  in 
Pindor  v.  Stoothoff  (7  Abb.  Pr.  N.  8.  433),  "jurisdic- 
tion of  the  action,  and  not  of  the  claim  of  damages  as 
made  in  it,  determines  the  plaintiff's  right  to  costs,  if 
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tlie  recovery  be  less  than  $50."  Where  the  subject, 
matter  of  the  action  is  within  the  jurisdiction  of  a 
justice's  court,  and  the  plaintiff  puts  himself  out  of 
court  by  demanding  more  than  $200,  he  cannot  by  his 
own  act  affect  the  rights  of  his  adversary,  and  put  him 
to  the  costs  of  a  court  of  record  by  an  excessive 
claim  of  damages  (Powers  v.  Gross,  66  N.  T.  646). 

It  is  admitted  that  this  is  not  such  a  case.  Here, 
as  the  defendant  concedes,  a  justice's  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action,  and 
the  case  is  covered  by  subdivision  3  of  section  304. 

The  judgment  for  costs  in  favor  of  defendant  is  set 
aside  with  $10  costs,  and  costs  are  to  be  taxed  in  favor 
of  plaintiff. 


MATTER  OF  CORWIN. 


If*   T.  Supreme  Court ^  First  Departmerd;  SpeciaZ 
Term  aiid  Chambers^  March^  1879. 

Witness  Fees. — Subpcena  Duces  Tecdk. 

The  fee  to  be  paid  a  witness,  subpoenaed  under  a  wbpcma  duces  tecum^ 

is  50  cents. 
The  act  of  1840  provided  f6r  but  one  class,  including  aU  witnesses, 

and  prohibited  any  other  fee. 

Motion  to  retax  costs. 

This  was  a  petition  by  William  T.  Corwin,  to  vacate 
an  assessment  for  paving  a  street  in  the  city  of  New 
York. 

On  the  taxation  of  costs  the  clerk  allowed  $1.26  for 
witness  fee  on  svbpcma  duces  tecum*    To  this  the 


*  The  fee  in  question  was  paid  prior  to  the  enactment  of  the  Code 
of  Civil  Procedure.  The  point  here  determined  seems  to  be  confirmed 
by  section  852  of  that  statute. 
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counsel  for  the  corporation  objected  on  the  gronnd 
that  60  cents  was  all  that  the  statutes  allowed. 

Thomas  P.  Wickes  ( William  C.  Whitnej/,  coansel 
to  the  corporation)  for  the  motion.  The  only  fee  which 
the  statute  prescribes  is  a  fee  of  60  cents.  L  1840,  c. 
886,  §  40,  repeals  §  33  of  tit.  3  of  c.  10  A  put  lH  of 
the  Revised  Statutes.  The  provision  of  L.  1840,  c. 
386,  §  8,  is  the  only  one  in  force  (see  JR  8.  [6  ed.]  §  26 
of  c.  10  of  tit.  3  of  part  III.  [643].  Also  to  the  eame 
substantial  effect,  Code  Cit).  Pro.  §  862) 

P.  A.  Hargotis,  opposed. 

DoNOHUE,  J. — ^In  this  case  the  matter  in  dispateis 
small,  but  as  the  same  principle  applies  to  a  number  of 
cases,  the  corporation  desires  a  formal  decision.  The 
item  api)ealed  from  is  the  allowance  of  $1.25  for  wit- 
ness fees  on  a  subpcena  duces  tecum. 

Prior  to  the  act  of  1840,  chapter  386,  there  were  two 
classes  of  witness  fees  recognized  and  paid,  the  one  25 
cents  per  day  for  attendance,  and  the  other,  under  a 
diLces  tecum^  $1.26.  The  act  of  1840  provided  for  but 
one  class,  including  all  witnesses,  and  raised  the  allow- 
ance to  60  cents.    That  act  prohibited  any  other  fees. 

It  necessarily  follows,  that  that  is  the  only  fee  to 
be  allowed  by  the  act  of  1840,  that  the  clerk  erred  in 
allowing  the  $1.26,  and  that  the  taxation  must  be  co^ 
rected. 


MEYER'S  WILL. 
Sfwrrogot^s  Courts  Monroe  CourUy ;  February^  1879. 

WttL. — ^VbSTINO. — SURYIYOBBHIP. 

After  a  bequest  to  a  tenant  for  life,  the  words  "  upon  lier  diaUi  I 
give''  the  said,  &c.,  <*  to  my  chUdren,  or  the  suzriTor  or  forrifon 
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of  theixif "  without  more,  vests  the  gift  at  the  testator's  death  in  those 
"  who  survive  him.* 

So  also  of  a  subsequent  gift  of  the  remainder,  to  the  children,  ''or  to 
the  survivors  of  them." 

The  executors  of  Frederick  Meyer  petitioned  for  a 
final  settlement,  and  the  question  of  the  distiibadon  of 
the  estate  brought  under  consideration  the  construction 
of  the  will.  The  provisions  in  question  were  as  fol- 
lows: 

^'1.  I  give  and  bequeath  unto  my  beloved  wife  the 
income  of  one-third  of  my  real  estate,  or  the  income  of 
one- third  of  the  proceeds  thereof,  during  her  natural 
life.  I  also  give  and  bequeath  unto  her,  during  her 
natural  life,  the  income  of  $3,600,  and  upon  her  death 
I  give  the  last  mentioned  sum  of  $3,600  to  my  eight 
children  or  the  survivor  or  survivors  of  them.'^ 

Then,  after  several  x>6cuniary  legacies  to  different 
children : 

^'  6.  The  remainder  and  residue  of  my  real  and  per- 
sonal estate,  or  the  proceeds  thereof,  I  devise  and  be- 
queath unto  my  eight  children,  in  equal  proportions, 
share  and  share  alike,  or  to  the  survivors  of  them." 

The  testator  died  in  1863.  After  his  death,  and 
prior  to  the  death  of  the  widow,  three  of  the  eight  chil- 
dren died,  one  without  issue,  and  two  of  them  leaving 
issue  still  living.  The  remaining  five  children  were 
still  living. 

The  question,  therefore,  was  whether  the  term  ^'sur- 
vivor" referred  to  the  testator's  death  or  to  the  time 
of  the  widow's  death  ;  whether  the  grandchildren  could 
take  the  part  their  deceased  parent  might  have  had ; 
in  fact,  whether  what  remains  shall  be  divided  into  five 
or  into  eight  parts. 

CJids,  M.  WiUiams  {Fanning  <ft  WilliamSy  at- 
torneys), for  children. — ^I.  The  term  ^^suroivor^^  re- 

*  See  note  at  end  of  case. 
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f  ers  to  the  tifiie  of  distribution  ;  namely,  the  death  of 
the  widow.  That  was  a  condition  precedent.  Until 
her  death  it  conld  not  be  determined  who  were  her 
"survivors"  (Brograve  v.  Winder,  2  Ves.  638;  Hogh- 
ton  V.  Whitgreave,  1  Jacob  <6  Walker^  146 ;  2  Soper 
on  Legacies  J 1382,  p,  151,  note  ;  2  Redfidd  on  WUU^  p. 
764,  chap.  14,  sec.  70,  snbd.  18 ;  Sinton  v.  Boyd,  19 
Ohio  St.  30 ;  Williamson  v.  Chamberlain,  10  HT.  J.  Eq. 
873 ;  Carmichael  v.  Carmichael,  1  Abb.  Ct.  App.  Dec 
809  ;  Guernsey  v.  Guernsey,  36  N.  Y.  ^in2  ;  2  Janrnn 
on  WillSy  694,  699). 

II.  The  estate  becomes  vested  only  when  the  ewifd 
becomes  impossible.  The  x)ersons  who  would  survive 
widow  being  "uncertain,"  there  was  no  "fixed 
right  of  future  enjoyment."  The  gift  was  not  imiM- 
diatCj  and  time  of  enjoyment  only  posti)oned,  bat 
future^  and  contingent  upon  surviving  the  widow  (4 
Kenffs  Com.  202 ;  Colton  v.  Pox,  67  N.  Y.  363).  The 
death  of  each  one  of  the  children  prior  to  the  widow's 
death  diminished  the  class,  and  hence  the  legacy  could 
only  vest  in  those  capable  qf  taking  at  time  of  distri- 
btUionj  viz.,  the  wife's  death,  the  period  when  it  is  to 
operate.  It  will  be  observed  that  the  words  "  Arif<" 
or  "  assigns  ^^  are  not  used. 

III.  The  direction  in  the  will  being  that  all  realty 
should  be  converted  into  personalty,  and  the  direction 
having  been  followed,  the  legacies  must  be  regarded 
and  construed  as  personal  property  (Qt)urley  v.  Camp- 
bell, 6  Hun,  218  ;  2  Jarman  on  WiUSy  689). 

lY.  The  same  rule  of  construction  applies  to  the 
^^  residue,^ ^  viz.,  the  ^^  one-third,^^  whose  income  was 
devoted  to  the  widow  during  life.  There  being  no 
special  provision  of  the  will  as  to  this  "one- third," 
the  irUefUion  of  testator  must  govern,  as  evidenced  in 
the  "first  devise,"  viz.,  to  children  surviving  the 
wife. 
\        y.    If  the  term  "survivor"  applies  to  grandchil* 
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dren,  as  it  is  claimed,  to  wit,  to  issue  surviving  chil- 
dren of  testator,  then,  in  that  case,  in  any  event,  the 
widow  of  John  W.  Meyer  (a  child  of  testator)  cannot 
take,  as  he  died  childless,  and  hence  no  '*  survivor." 
His  shate  goes  to  the  others,  and  the  "  one*third  "  (or 
residue)  must  be  divided  into  seoen  parts. 

VI.  A  decree  should  be  made  dividing  the  ^,500 
and  "residue"  into j^t>^ parts. 

J?l  If.  Woodward^  for  grandchildren. 

Shuabt,  Surrogate. — ^I  think  the  eight  children  of 
the  testator  became  entitled,  on  his  death,  to  a  vested 
remainder  in  the  $3,500,  the  income  of  which  was,  by 
the  first  clause  of  his  will,  bequeathed  to  his  wife, 
"  and  upon  her  death  "  to  his  eight  children,  "  or  the 
survivor  or  survivors  of  them." 

The  will  speaks  from  the  death  of  the  testator.  The 
rights  of  all  claiming  under  or  in  opposition  to  it, 
hinge  upon  that  period  of  time.  There  must  be  some- 
thing in  tha  provisions  of  the  will  in  conflict  with  this 
principle,  to  prevent  its  application  to  those  claiming 
under  it. 

At  the  death  of  this  testator  there  was  no  uncer- 
tainty in  the  right  of  enjoyment  by  these  eight 
children  of  the  principal  of  this  legacy,  but  it  was 
uncertain  whether  they  would  all  live  to  come  into 
actual  ])ossession  of  it. 

They  might  not  survive  the  tenant  for  life,  but  it 
was  not  made  a  condition  that  they  should  survive,  in 
order  to  enjoy  the  estate. 

The  eight  children  had  a  present  capacity  to  take, 
if  the  possession  became  vacant. 

The  time  of  the  enjoyment  is  simply  postponed  un- 
til such  x>ossession  became  vacant  (Williamson  v.  Field, 
2  San^f.  Oh.  653). 

The  legacy  is  not  bequeathed  to  such  of  the  chil- 
dren as  should  survive  the  wife. 
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It  is  a  legacy  bequeathed  and  made  payable  at  a 
future  period  of  time,  viz.,  '^  upon  the  death  of  the 
wife." 

It  is  not  given  to  take  effect,  provided  the  legatee 
shall  be  alive  at  the  death  of  the  wife.  If  the  wife  had 
died  before  the  testator,  the  legacy  would  have  vested 
at  once,  upon  the  death  of  the  testator. 

The  testator  has  not  affixed  time  to  the  substance 
of  the  legacy,  and  made  the  legatee's  right  to  depend 
on  his  being  alive  at  the  time  fixed  for  payment 
Whenever  the  possession  of  the  particular  estate,  by 
the  tenant,  becomes  vacant,  the  children  become  en- 
titled to  their  previously  unpossessed  vested  estate  in 
remainder. 

The  words  ^^aftet'^^  the  death  of  the  wife  and 
^^  upon^^  the  death  of  the  wife,  or.  the  like  expressions, 
do  not  make  a  contingency,  but  merely  denote  the 
time  of  the  commencement  of  the  enjoyment  of  the 
remainder  (Johnson  v.  Valentine,  4  Sanctf.  36). 

A  legacy  bequeathed  to  a  minor,  payable  ^^  upoffi' 
his  arrival,  or  "  ai"  his  arrival  at  the  age  of  twenty- 
one,  vests  immediately  upon  the  testator's  death.  It  is 
*'  dehitum  inpresenti  solvendum  infuturo^^ 

Not  so  if  the  legacy  is  bequeathed  to  the  minor, 
payable  "provided  he  shall,"  or,  "if  he  shall,"  or, 
"in  case  he  shall"  arrive  at  twenty-one.  Then  the 
legacy  lapses,  if  he  die  during  minority.  In  the 
former  case,  however,  it  would  pass  to  his  l^gal  repre- 
sentatives. I  am  unable  to  distinguish  this  case  from 
Moore  %.  Lyons  (25  Wend,  119),  which  seems  to  have 
been  followed  with  uniformity  in  subsequent  cases  in 
this  State.  It  is  true,  in  that  case  there  was  a  devise 
of  real  estate,  and  after  the  words  "  survivors  or  sur- 
vivor of  them,"  the  words  "their  heirs  and  assigns  for 
ever"  was  added,  but  those  words  did  not  enhance  the 
quality  of  the  estate,  or  give  additional  force  to  the  ex- 
pression of  the  testator's  intention,  because  they  were 
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entirely  supererogatory,  no  words  of  perpetuity  being 
necessary  to  convey  or  devise  a  fee,  and  as  I  under- 
stand the  case  of  Moore  v.  Lyons,  the  same  rule  of  con- 
struction prevails,  whether  real  or  i)ersonal  property  is 
the  subject  of  the  devise  or  bequest. 

In  Lovett  v.  Buloid  (3  Barb.  C7i.  145),  the  con- 
struction of  the  will,  which  refers  "  the  survivorship  to 
the  death  of  the  testator,  and  not  to  the  termination 
of  the  particular  estate,  is  held  proper,"  "where 
such  construction  is  necessary  to  give  effect  to  the 
probable  intentions  of  the  testator  in  providing  for  the 
surviving  issue  of  such  of  the  objects  of  his  bounty  as 
may  happen  to  die  during  the  continuance  of  the  par- 
ticular estate." 

This  view  of  the  chancellor  would  seem  to  apply 
with  the  same  force  to  the  fifth  clause  of  the  will  in 
this  case. 

In  note  a  (4  Kent's  Com.  203),  it  is  said  :  "  Survi- 
vorship is  referred  to  the  period  of  the  death  of  the 
testator,  if  there  be  no  special  intent  manifest  to  the 
contrary,  so  as  not  to  cutoff  the  heirs  of  the  remainder- 
man who  should  hapx)en  to  die  before  the  tenant  for 
life.  They  are  vested,  and  not  contingent  remainders. 
This  is  now  become  the  settled  technical  construction 
of  the  language,  and  the  established  English  rule  of 
construction.  Doe  ex  dem.  Waring  v.  Prigg  (8  Barn. 
&  Cress.  231),  and  the  decision  of  Sir  John  Leaoh  in 
Cripps  V.  Wolcott  (4  Madd.  11),  is  overruled." 

In  Young  v.  Robertson  (H.  of  L.,  8  Jur.  N.  8. 
825  [Feby.  14,  1862],),  it  is  said  in  head-note  "  to  be  a 
settled  rule  of  construction  that  words  of  survivorship 
in  a  will  should  be  referred  to  the  period  appointed  by 
that  will  for  the  payment  or  distribution  of  the  subject- 
matter  of  the  gift." 

However  the  "established  rule  of  construction" 
might  be  applied  to  the  case  in  hand,  I  think  this 
case  must  be  governed  by  the  rule  adopted  in  Moore  v. 
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Lyons,  followed  as  it  is  in  the  subsequent  cases  in  oar 
reports. 

In  the  case  of  Carmichael  v.  Carmichael  (1  Abb.  CI, 
App.  Dec.  309),  the  terms  of  the  will  gave  the  testator's 
estate  to  his  wife  for  her  life,  after  her  death  the  re- 
mainder to  testator's  children  who  might  then  be  limngj 
and  the  widow  and  executrix  of  one  of  the  testator's 
children  brought  an  action  against  the  widow  and  ex- 
ecutrix of  the  original  testator,  to  compel  an  account- 
ing and  payment  of  the  share  of  such  child*  The  court 
very  properly  sustained  a  demurrer  to  the  complaint. 
The  authority  is  not  in  conflict  with  Moore  v.  Lyons 
{supra). 

It  is  said,  "If  the  children  had  died  prior  to 
the  death  of  the  widow,  the  whole  legacy  would  hare 
lapsed.  In  such  case  the  issue  of  the  several  children 
would  have  taken  the  $3,600,  not  under  fhe  bequest  in 
question,  but  under  the  residuary  bequest,  which  gave 
vested  interests  in  the  eight  children  in  all  the  estate, 
not  otherwise  effectually  disposed  of  by  the  will." 
(Opinion  Judge  H.  R.  Seldex,  submitted  with  brief 
herein.) 

It  may  be  as^ed  when  would  these  interests  test  in 
the  eight  children  f  Either  (if  the  argument  is  sound) 
at  the  death  of  the  testator  or  not  at  all.  In  the  case 
put,  none  of  the  eight  children  survive  the  tenant  for 
life— cons^uently  the  residuary  devise  and  bequest 
lapse  and  become  part  of  the  general  estate— because, 
as  is  claimed,  there  is  no  one  to  take  who  answers  to  the 
description  "or  to  the  survivors  of  them." 

Does  not  the  testator  then  die  intestate  qv^ 
$3,600,  as  if  at  the  time  of  the  death  of  the  widow  in  the 
case  put,  and  if  the  construction  be  sound,  and  do  not 
the  issue  of  his  deceased  children  take  as  his  heirs  ai 
law^  and  next  of  kin,  and  not  under  the  residaary  be- 
quest ;  which  must  be  regarded  as  ineffectual,  because 
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there  is  no  vested  interest  until  the  death  of  the  widow, 
and  no  ^^ g\fV^  to  any  one  but  her  until  then. 

Is  not  this  the  logical  result  of  so  construing  the 
clauses  of  the  will  in  question  % 

It  is  almost  needless  to  add,  that  courts  always,  if 
it  can  consistently  be  done,  construe  wills  to  prevent 
intestacy ;  and  remaind^^  as  vested  rather  than  con- 
tingent. 

KOTB    ON    VE8TIKO. 

See  also  Betts  v.  Betts  (4  AUb,  New  Oaa,  817).  The  following  de- 
cisions farther  illustrate  the  role. 

"After  the  decease  of  my  said  sister,  Polly  Carter,  I  give  and 
beqneath  said  |2,000,  hereinbefore  devised  to  my  sister,  Polly  Carter, 
to  the  lawful  heirs  of  my  brother,  Medad  Frisbie,  in  equal  propor- 
tion.'^  This  bequest  is  not  void,  but  the  legacy  did  not  vest  until  the 
death  of  Frisbie,  the  interest  accruing  thereon  after  the  death  of 
Polly  Carter,  and  before  that  of  Frisbie,  going  to  the  residuary  lega- 
tee. Cushman  «.  Horton,  59  iV.  F.  149;  rev^g  1  Hun^  601;  S.  C,  4 
Sup'm  Ct.  {T.  d  C)  108. 

Lands  were  devised  to  the  testator's  nephew  for  life,  and  upon  his 
death  to  his  male  heirs  which  he  now  has,  or  may  have  hereafter. 
The  sons  living  at  the  death  of  the  testator  took  vested  remainders, 
subject  to  open  and  let  in  after-bom  sons,  who  took  vested  interests 
on  their  births.     Conklin  v.  Conklin,  8  San^f-  Oh.  64. 

A  remainder  given  to  the  children  of  A.,  with  habendum  clause 
to  the  heirs  of  A.,  gave  them  a  vested  remainder  at  the  testator's 
death.    Rogers  v,  Rogers,  8  Wend,  505. 

A  bequest  of  the  income  of  an  estate  to  testator's  children  until 
the  youngest  child  shall  become  of  age,  and  then  the  estate  to  be 
divided  between  them,  creates  a  vested  interest  upon  the  testator's 
death.    Van  Wyck  v,  Bloodgood,  1  Bradf,  154. 

A  grant  to  A.  for  life,  and  after  his  decease  to  his  heirs  and  assigns 
forever,  gives  to  A.'s  children  a  vested  interest,  although  liable  to 
open  to  let  in  after-bom  children.    Moore  o.  Littel,  41  if.  T,  66. 

An  estate  is  vested  where  there  is  a  person  in  being  who  will  take 
at  present  if  the  precedent  estate  shotild  now  terminate.  Sheriden  v. 
House,  4  AVb.  Ct.  App.  Dec.  218. 

A  gift  of  the  principal,  upon  the  death  of  the  tenant  for  life,  cre- 
ates a  vested  interest  in  the  legacy  upon  the  death  of  the  testator. 
Barker  «.  Woods,  1  Sandf.  129. 

When  the  gift  of  a  legacy  is  absolute,  and  the  time  of  payment 
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only  postponed,  the  legacy  Tests  npon  the  death  of  the  testator. 
Patterson  v.  Ellis,  11  Wend.  25. 

A  bequest  to  a  minor  of  the  interest  of  a  certain  sum,  said  som  to 
be  paid  to  him  on  his  attaining  the  age  of  twenty-one,  creates  a 
vested  legacy.    Wayman  e.  Bingold,  1  Bradf.  40. 

After  a  bequest  to  a  tenant  for  life,  tlie  will  gave  upon  her  death 
the  residue  to  her  children,  to  become  vested  upon  their  becoming  of 
age, — Hdd^  that  a  child  becoming  of  age  before  the  death  of  the 
tenant  for  life,  had  a  vested  interest  in  the  legacy.  Bz  parte  Turk,  1 
Bra4f,  110. 

From  and  after  the  decease  and  death  of  my  beloved  wife,  I  give, 
&c.,  *'  to  all  my  children  and  to  their  heirs  and  assigns,  to  be  eqnallj 
divided  share  and  share  alike;  and  should  any  of  my  children  die 
and  leave  lawful  heirs,  such  heirs  to  receive  the  parentis  portion," 
— Hdd^  that  the  estate  vests  at  the  testator^s  death  in  those  who  8Q^ 
Vive  him.    Livingston  «.  Greene,  62  K  T,  118. 

The  will  of  the  testatrix  devised  certain  real  estate  to  trustees,  in 
trust,  to  pay  the  income  to  her  grandson  during  his  life,  and  to  con- 
vey the  same  to  his  lawful  issue  living  at  his  death, — Held,  that  the 
children  took  a  vested  remainder  as  they  were  bom  respectively, 
which  remainders  were  liable  to  be  divested  by  death  in  the  lifetime 
of  the  tenant  for  life,  and  were  subject  to  open  to  let  in  after-born 
children.     Williamson  v.  Field,  2  Sand/.  Ch.  538. 

The  will  of  the  testator,  after  several  bequests,  gave  the  residue  of 
his  estate  to  his  executors  in  trust,  to  pay  the  interest  to  two  brotbos 
and  two  sisters  during  their  ''joint  lives,*'  and  after  their  ''several 
deaths  "  to  divide  the  said  estate  among  their  children.  In  case  of 
any  of  the  brothers  or  sisters  dying,  their  portion  of  the  income  to  go 
to  their  children.  The  interests  of  the  children  did  not  vest,  hot 
were  future  and  contingent,  depending  upon  surviving  all  the  speci- 
fied brothers  and  sisters.     Colton  e.  Fox,  67  if.  T.  848. 

The  testator  made  a  will  which  contained  a  devise  to  the  executor 
in  trust,  to  pay  the  income  of  the  estate  to  his  brother,  and  npon  his 
death  to  his  two  sisters,  and  upon  their  death  the  whole  estate  to  pass 
to  the  child  or  children  of  one  of  his  sisters,  or,  in  the  case  of  her 
dying  without  issue,  to  Columbia  College.  Under  this  there  is  no 
vested  estate  in  the  remainder  until  the  death  of  the  tenants  for  life. 
Knox  f>.  Jones,  47  i^T.  Y.  889. 

After  a  devise  to  a  tenant  for  life,  followed  the  words  "then  to 
be  equally  divided  amongst  her  now  surviving  children,  or  any  of 
them  that  may  be  alive  at  her  decease,  or  to  the  heirs  of  any  that  may 
be  dead  at  the  time  of  executing  this,  my  last  will."  The  word 
executing,  is  intended  to  refer  to  the  time  when  the  wUl  takes  effect, 
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by  Testing  the  estate  in  possession  at  the  death  of  the  tenant  for  life. 
Scott  V.  Guernsey,  48  JV.  T.  121. 

A  gift  which  will  vest  under  these  roles  is  not  prevented  from 
Testing  by  the  fact  that  it  is  in  trust  (Van  Wyck  v.  Bloodgood,  1 
Brad/.  154,  175).  Nor  by  the  fact  that  it  is  subject  to  open  and  let 
in  after-bom  children.  Sheriden  «.  House,  4  Abb.  Ct,  App.  Dec  218; 
Hoore  v.  littel,  41 JST.  F.  66. 


ROOSEVELT  v.  ROOSEVELT. 
iT.  Y.  Superior  Court ;  Special  Terrrij  NoveiTtber,  1878. 

LiABiLiTT  OF  Trustees  fob  Intestmbnts. 

Where,  under  a  will,  the  investment  of  the  funds  of  the  estate  is  com- 
mitted in  general  terms  to  the  discretion  of  the  trustees,  the  measure 
of  care  to  be  exercised  by  them  in  executing  the  trust  is  the  same 
as  a  prudent  owner  of  property  would  take  of  his  own,  if  making 
a  like  investment  for  beneficiaries  selected  by  himself.* 

If  such  trustees  so  acted  in  the  administration  of  the  trust  they  will 
not  be  liable  for  losses  which  ordinary  sagacity  could  not  prevent. 

The  mere  fact  that  the  surrogate's  decree  setting  apart  the  securities 
for  the  benefit  of  the  plaintiff  as  a  eettui  que  truat^  was  made  on  his 
consent,  does  not  preclude  him  from  holding  the  trustee  liable  for 
negligent  investment. 

If  the  trustee  has  not  exercised  duo  care  and  good  faith,  the  court  may 
decree  that  he  keep  the  property  and  make  the  fund  good. 

Trial  by  the  court. 

This  action  was  brought  by  Charles  Y.  Roosevelt 
against  James  A.  Roosevelt,  as  surviving  trustee  for 
the  said  Charles  Y.  Roosevelt,  for  alleged  imprudence, 
negligence  and  carelessness  in  loaning  trust  funds,  and 
in  the  performance  of  his  duty  as  trustee. 

James  I.  Roosevelt  died  April  6,  1876,  leaving  a 
last  will  and  testament,  appointing  James  A.  Roose- 
velt and  Theodore  Roosevelt  executors  and  trustees 

*  See  Ludington's  Petition,  5  AJUb.  New  Cos,  807. 
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thereof.  Said  will  was  admitted  to  probate  April  15, 
1875,  and  said  executors  duly  qualified  and  entered 
upon  the  discharge  of  their  duties. 

The  fifth  clause  of  said  will  provides  as  follows : 

^' Fifth.  All  my  personal  estate  not  otherwise  dis- 
posed of  I  give  to  my  executors  or  such  of  them  as 
may  qualify,  and  the  survivors  and  survivor  of  them, 
in  trust  to  divide  the  same  into  as  many  shares  of  eqnal 
value  as  I  have  children  living  at  my  decease,  and  to 
set  apart  one  of  such  shares  for  each  child,  to  be  in- 
vested in  the  name  of  my  executors  as  trustees  for  each 
child  resx)ectively,  and  upon  the  further  trust  to  receive 
the  interest  and  income  of  each  share,  and  apply  the 
same  to  the  use  of  such  child  during  his  natural  life, 
and  on  his  or  her  death  to  assign  and  transfer  his  or 
her  share  to  his  or  her  issue,  then  living,  according  to 
their  stocks,  and  if  none,  then  to  the  brothers  and  ^- 
ters  then  living  of  such  deceased  child " 

August  13,  1875,  the  said  executors  and  trustees 
loaned  to  one  Adams  from  the  general  fund  of  the  per- 
sonal estate  which  had  been  reduced  to  cash,  $80,000, 
on  his  bond,  payable  May  16, 1881,  and  bearing  interest 
at  the  rate  of  seven  per  cent,  per  annum,  payable  on 
the  16th  days  of  September,  January  and  May,  and 
taking  as  security  for  said  loan  a  mortgage  on  certain 
improved  real  estate  situate  in  the  city  of  New  York. 
Said  mortgage  provided  that  the  mortgagor  was  to  keep 
the  buildings  on  the  mortgaged  premises  insured,  bat 
did  not  contain  any  tax  and  assessment  clause.  la 
1876  the  estate  was  divided,  in  accordance  with  the 
directions  contained  in  the  will.  The  Adams  mortgage 
was  valued  at  par,  and  the  mortgaged  premises  at 
$140,000,  and  was  set  off  as  a  part  of  the  share  to  be 
held  for  the  benefit  of  plaintiff— who  was  a  party  to 
such  proceedings,  and  made  no  objection  to  such  vain- 
ation  or  to  setting  off  said  mortgage  to  his  share. 

The  interest  that  became  due  on  said  mortgage  Jan* 
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nary  15,  1877,  was  not  paid,  and  on  March  15  follow- 
ing the  principal  became  due,* by  reason  of  such  de- 
fault, and  soon  after  the  mortgagor  became  insolvent. 
The  trustees  then  entered  into  negotiations  for  the  pur- 
chase of  the  premises  by  third  i)arties,  and  the  pay- 
ment of  arrearages  of  interest,  taxes,  and  insurance, 
and  a  part  of  the  principal.  About  October  1,  1877, 
the  trustees  instructed  their  attorneys  to  foreclose. 
The  suit  was  commenced  November  1,  1877,  and  the 
property  was  sold  under  decree  in  foreclosure  April  24, 
1878,  and  was  bought  in  by  the  defendant  for  $75,000 
(his  CO- trustee  having  died  February  9, 1878),  leaving  a 
deficiency  of  $21,048.79,  the  amount  then  due  for  prin- 
cipal, interest,  taxes,  insurance  and  costs  being  $96,- 
0^.79.  Upon  such  sale,  the  defendant  took  a  deed  of 
the  premises  to  himself  as  trustee  for  the  plaintiff,  and 
paid  the  arrearages  of  taxes  and  the  costs  of  foreclosure, 
amounting  to  $6,402.12,  and  charged  them  against  the 
principal  of  the  trust  held  for  plaintiff. 

Oeorge  H.  Teaman  {Kurzman  &  YeaTnan^  attor- 
neys), for  plaintiff. — I.  The  property  was  insufficient 
security  for  the  loan  when  made.  It  is  conceded  that 
a  trustee  is  not  an  insurer  or  guarantor,  but  mere  good 
faith  in  the  narrow  sense  of  the  absence  of  any  intent 
to  defraud  is  not  enough.  Good  faith,  in  the  legal 
sense,  implies  due  diligence,  and  here  the  testimony 
shows  that  such  diligence  would  have  disclosed  a  toler- 
ably equally  divided  opinion.  In  such  a  case,  the 
trustee  is  not  justified  in  accepting  the  high  estimate, 
and  disregarding  the  warnings  of  danger.  The  plaint- 
iff is  therefore  entitled  to  have  his  estate,  principal 
and  income,  made  whole. 

n.  There  are  authorities  that  the  trustee  may  be 

required  to  keep  the  property  as  bid  in  by  himself, 

and  account  to  the  cestui  que  trust  for  the  mortgage  and 

interest  (Burtis  v.  Brush,  6  N.  T.  8urr.  [Jiecif.]  448 ; 
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Rogers'   Appeal,  11  Penn.  39;  Bonsall's  Appeal,  1 
HawlCy  272).  • 

III.  The  decree  and  aU  the  proceedings  in  the  suno- 
gate's  court  are  not  only  no  plea  in  bar,  no  res  Judicata^ 
bat  are  not  evidence  for  any  purpose  in  this  litigation. 
A  judgment,  to  be  a  plea  in  bar,  must  be  directly  upon 
the  point,  and  upon  the  same  matter  directly  in  ques- 
tion in  another  court  (17  Abb.  266 ;  8  Johns.  470 ;  4 
Keyes,  425 ;  11  Johns.  441 ;  3  Cow.  120,  620 ;  4  Id. 
559 ;  26  Barb.  463;  51  Id.  267 ;  8  Wend.  16;  10  7i 
81).  The  question  could  not  have  been  raised  in  the 
surrogate's  court  (6  iT.  T.  220,  228 ;  48  Id.  236,  239). 
The  defendant  has  given  no  consent  to  the  investment. 

IV.  Whatever  view  the  court  may  take  as  to  the 
plaintiff's  right  to  the  principal  relief  demanded,  the 
alternate  relief  is  a  separate  and  distinct  question. 
The  defendant  asks  for,  and  is  entitled  to  such  interast 
or  such  rents  as  migtit  or  would  have  been  realized  by 
a  more  prompt  foreclosure  of  the  mortgage. 

George  O.  De  Witty  Jr.  {De  Witt,  Lockman  &  Kip, 
attorneys),  for  the  defendant. — I.  After  a  trustee  has 
reduced  the  estate  to  cash,  his  next  duty  is  to  invest 
the  fund  in  proper  investment.  If  there  are  no  direc- 
tions in  the  will,  he  must  be  governed  by  the  rales  of 
court  or  the  statute,  and  in  the  absence  of  such  roles 
or  oi  statutory  provisions,  he  must  be  governed  by 
sound  discretion  and  good  faith  (1  Perry  on  TnuU^ 
2  ed.,  p.  540,  §  452,  p.  558,  §  462). 

II.  As  to  what  is  considered  sound  discretion,  dili- 
gence, fidelity  and  prudence  on  the  part  of  a  trustee 
{Perry  on  Trusts ^  2  ed.,  544,  and  cases  cited  in 
notes  3  and  5  ;  King  v.  Talbot,  40  N.  F.  84 ;  Bogart 
V.  Van  Velsor,  4  Edw.  472).  Trustees  are  only  held 
to  that  degree  of  diligence  which  cautious  and  prudent 
men  exercise  in  the  transaction  of  their  own  a&irs 
(Higgins  V.  Whitson,  20  Barb.  141 ;   Thompson  R 
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Brown,  4  Johns.  Ch.  619 ;  Smith  v.  Smith,  Id.  445 ; 
Pierson  v.  Thompson,  1  Bdw.  212 ;  Bryan  v.  Mulligan, 
2  mU,  364 ;  Brown  v.  Campbell,  Bbpk.  2  ed.  256). 

in.  Trustees  will  properly  execute  trust  by  invest- 
ing the  trust  funds  in  mortgage  on  real  estate,  to  the 
extent  of  two-thirds  of  its  value  {SiU  on  TrTistees^  561, 
and  cases  cited  in  note  ;  Shelton  v.  Ashwell,  24  L.  J. 
277 ;  Parrar  v.  Barraclough,  2  Sm.  &  Oyf.  231 ;  Jones 
i?.  Lewis,  13  Jut.  877 ;  Bogart  v.  Van  Velsor,  4  J5dw. 
722). 

IV.  The  defendant  and  his  co-trustee  exercised 
sound  discretion,  and  acted  with  diligence,  prudence, 
and  fidelity  in  making  the  investment  in  question,  and 
the  mortgaged  premises  were,  at  the  time  of  making 
said  loan,  ample  security  for  the  amount  of  said  loan. 

V.  The  trustees  exercised  a  wise  and  sound  discre- 
tion, and  acted  for  the  benefit  of  the  estate  in  endeav- 
oring to  arrange  the  matter,  before  proceeding  to  fore- 
close the  mortgage,  and  were  guilty  of  no  negligence 
or  unnecessary  delay. 

VL  The  decree  and  order  of  the  surrogate,  directing 
the  Adams'  mortgage  to  be  set  off  to  plaintiff's  trust, 
was  final,  and  the  defendant  appearing  in  that  proceed- 
ing, and  not  objecting  to  the  investment,  is  estopped 
from  repudiating  it.  A  cestui  que  trust,  who  consents 
and  acquiesces  in  an  investment  by  a  trustee,  cannot 
afterward  question  it  {Hill  on  Tru^teeSj  585 ;  Parrar 
V.  Barraclough,  2  ^8!^.  <£  Off.  231).  A  final  accounting 
is  conclusive  on  all  parties  up  to  the  time  of  the 
accounting  (2  Bradf.  291). 

Vn.  It  was  the  duty  of  the  trustees  to  bid  in  the 
property,  for  the  benefit  of  the  trust  estate  (Clark  i>. 
Clark,  8  Paige^  152 ;  Bogart  v.  Van  Velsor,  4  Edw. 
755).  Real  estate  bid  in  on  foreclosure,  as  far  as  a  trust 
is  concerned,  must  be  considered  as  personal  property 
(Matter  of  Depeyster,  4  Sandf.  545). 

Speib,  J.— The  testator,  James  A.  Boosevelt,  by  his 
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will  appointed  his  two  nephews,  James  A.  and  Theo- 
dore Boosevelt,  executors  and  trustees  to  administer 
his  estate.  The  cash  value  of  the  estate  to  be  invested 
by  the  trustees  amounted  to  about  $2,000,000.  After 
the  trustees  came  into  the  x>ossession  of  the  estate,  and 
had  reduced  it  to  cash,  it  was  their  plain  duty  to  invest 
the  fund  in  proper  securities  within  a  reasonable  time, 
and  avoid  the  responsibility  for  the  accumulations  of 
interest  which  otherwise  it  might  have  yielded. 

Under  the  will  the  investment  is  committed  in  gen- 
eral terms  to  the  discretion  of  the  trustees,  and  they 
made  the  loan  in  question  to  one  Levi  Adams,  for 
which  improved  real  estate  in  the  city  of  New  York 
was  pledged  as  security. 

The  mortgage  was  made  to  the  trustees  on  Angost 
13,  1875,  as  security  for  the  payment  of  Adams'  bond 
for  $80,000,  and  was  to  become  due  on  May  15, 1881, 
and  contained  a  provision  that  interest  should  be  paid 
at  the  rate  of  seven  per  cent,  per  annum  on  the  15 
of  September,  January  and  May  in  each  year,  and  in 
default  of  the  payment  of  interest  for  sixty  days  the 
principal  was  to  become  due. 

It  is  admitted  that  the  investment  is  proper  in  form, 
and  the  first  point  presented  js,  was  this  real  estate 
thus  pledged  an  insufficient  security  for  the  loan  of 
$80,0001  Has  the  administration  of  the  trust  created 
by  the  will  of  James  I.  Roosevelt  for  the  benefit  of  the 
plaintiff  been  discharged  with  fidelity,  diligence  and 
prudence  1  If  it  has,  the  defendants  are  not  liable  for 
losses,  which,  nevertheless,  have  hapi>ened. 

In  the  absence  of  directions  in  the  will  as  to  invest- 
ments the  rule  is  well  settled  in  equity  that  the  txuai^ 
is  bound  to  employ  such  diligence  and  such  prudence 
in  the  care  and  management,  as  in  general  prudent  men 
of  discretion  and  intelligence  in  such  matters  employ 
in  their  own  like  affairs.  This  rule  is  intended  and 
necessarily  does  exclude  all  speculations,  all  inyest- 
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ments  for  an  nncertain  rise  in  the  market,  in  short,  it 
excludes  whatever  does  not  take  into  view  the  nature 
and  subject  of  the  trust.  It  refers  to  the  conduct  of  a 
prudent  man  in  the  management  of  his  own  property 
in  his  own  like  affairs,  when  creating  a  like  trust  fund 
for  permanent  and  stable  investment  for  beneficiaries 
selected  by  himself.  The  rule  is  singularly  practical  in 
its  application. 

The  measure  of  care  is  thus  made  plain,  being  the 
same  as  the  owner  of  property  would  take  under  the 
same  circumstances. 

If  a  more  stringent  rule  be  applied  as  to  the  respon- 
sibility of  trustees,  the  trust  would  defeat  itself  by 
deterring  thoughtful,  honest,  and  prudent  men  from 
engaging  in  the  discharge  of  duties  so  hazardous  and 
80  burdensome ;  when  one  has  faithfully  endeavored 
to  execute  a  trust,  it  would  be  both  unreasonable  and 
inequitable  to  make  him  an  insurer  against  losses  from 
casualties  and  misfortunes  which  ordinary  sagacity 
could  not  prevent. 

It  is  quite  apparent  from  all  the  facts  in  the  case, 
and  from  the  will  itself,  that  the  testator  chose  his  two 
nephews  to  administer  the  trust  funds,  from  his 
knowledge  of  their  business  habits,  as  being  well  fitted 
from  experience  and  their  occupation  in  life,  and  he 
accordingly  intrusted  them  with  unusual  broad  discre- 
tion in  its  administration. 

He  authorizes  them  to  make  advances  in  their  dis- 
cretion to  each  of  his  children  out  of  the  capital  of  his 
or  her  share  of  the  estate  from  time  to  time,  and  in 
such  amounts  as  may  seem  safe  and  conducive  to  the 
true  interests  of  the  beneficiary. 

In  the  latter  part  of  the  year  1876,  James  A.  and 
Theodore  Boose velt,  as  executors,  made  a  final  account- 
ing before  the  surrogate  of  the  city  of  New  York,  to 
which  proceeding  the  plaintiff  was  a  party,  and  by 
consent  of  all  the  parties,  two  gentlemen  of  experience 
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in  such  matters  were  appointed  to  appraise  the  various 
securities  and  assets.  The  Adams  bond  and  mortgage 
was  valued  at  par,  and  the  property  mortgaged  was 
valued  at  $140,000.  By  the  final  decree,  entered  also 
by  consent,  it  was  ordered  that  the  said  executors  set 
apart  for  testator's  son  (the  plaintiff),  and  invest  in  the 
names  of  said  executors,  as  trustees  for  the  plaintiff, 
assets  and  securities  at  the  valuations,  being  those  as 
ascertained  by  the  appraisers,  among  which  the  Adams 
mortgage  was  included.  In  pursuance  of  said  order 
and  decree,  the  bond  and  mortgage  was  assigned  to  the 
executors  as  trustees,  and  was  held  by  them  in  the 
plaintiff's  trust. 

In  addition  to  the  fact  that  the  trustees  had  been 
familiar  with  the  character  and  value  of  the  real  estate 
pledged  as  security  for  the  loan  in  question  for  thirty 
years,  that  they  were  themselves  large  owners  of  real 
estate  in  different  parts  of  the  city,  and  that  they  con- 
sulted together  some  time  before  upon  the  advisability 
of  purchasing  it  for  themselves  ;  the  evidence  conclu- 
sively shows,  that  the  greatest  care  and  prudence  were 
exercised  by  them  and  esi)ecially.  by  the  surviving 
trustee  in  the  examination  of  the  premises  at  the  time 
the  loan  was  made. 

He  is  himself  an  experienced  expert  in  matters  of 
real  estate.  He  personally  ascertained  the  annual 
rental  values  of  the  several  lots,  and  the  condition  of 
the  improvements.  He  knew  the  bondsman,  and  his 
financial  standing  to  be  good  at  the  time.  The  total 
income  of  the  annual  rents  then  amounted  to  the  sum 
of  $13,600.  Most  of  the  building  materials  consisted  of 
brick  and  stone. 

The  weight  of  the  testimony  of  the  exj^erts  on  ihe 
trial  shows  that  the  property  is  now  worth  from 
$110,000  to  $120,000,  and  the  net  income  at  the  present 
time  is  over  BH  per  cent,  on  the  investment  of  $9^0^ 
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being  the  snm  which  the  property  has  cost  the  trust 
estate. 

The  objection  is  urged  that  the  trustees  were  care- 
less, and  guilty  of  unnecessary  delay  in  not  proceeding 
promptly  to  foreclose  the  mortgage,  and  thereby  suf- 
fered a  loss  in  interest  and  rents  which  could  have  been 
collected.  The  earliest  day  when  the  mortgage  became 
due  by  reason  of  default  was  March  16,  1877.  The 
most  satisfactory  and  conclusive  reasons  appear  from 
all  the  evidence  in  the  case  why  such  delay  was  had. 
The  trustee,  in  my  judgment,  would  have  been  acting  in 
disregard  of  his  plain  duty  and  against  the  true  inter- 
est of  the  estate,  had  he  not  exercised  his  sound  discre- 
tion in  negotiating  for  the  sale  of  the  premises  upon 
the  footing  of  reducing  the  amount  of  the  mortgage 
which  was  the  chief  occasion  of  the  delay  complained 
of.  The  difficulties  encountered  by  the  attorneys  having 
the  foreclosure  in  charge  are  a  sufficient  answer  to  the 
objection  made  in  this  respect.  As  before  stated,  the 
testator  wisely  conferred  upon  the  trustees  a  large  dis- 
cretion, and  the  only  question  is,  did  they  discharge 
their  duties  wisely,  with  fidelity  and  prudence.  That 
they  have  done  so,- 1  think,  cannot  be  well  questioned, 
and  they  should  not  be  held  for  losses. 

I  do  not  agree  with  defendant's  counsel  that  because 
the  plaintiff  appeared  on  the  accounting  in  the  surro- 
gate's court  by  counsel,  and  that  the  investment  in  ques- 
tion was  not  made  in  the  plaintiff's  trust  until  after  the 
decree  was  entered,  it  was  therefore  by  his  consent,  and 
that  he  cannot  afterwards  question  it.  The  questions 
in  issue  here  were  not  raised  in  the  surrogate's  court, 
nor  could  they  be ;  but  I  see  no  reason  why  the  fact 
tliat  this  property,  which  was  appraised  by  sworn  ap- 
praisers in  the  surrogate's  court,  should  not  be  received 
as  some  evidence,  at  least,  of  its  real  value,  especially 
as  it  was  about  the  time  the  bond  and  mortgage  was 
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assigned  to  the  trustees,  and  held  by  them  on  the 
plaintiff's  trnst. 

It  is  contended  by  plaintiff's  counsel,  that  if  it  be 
true  that  the  property  even  now  be  worth  more  than 
the  principal,  interest  and  taxes,  then  the  court  has  the 
power  to  decree  that  the  defendant  keep  the  property 
and  make  the  plaintiff's  estate  good  for  the  deficiency. 
This  might  be  done  if  the  defendant  had  not  exercised 
a  sound  discretion,  and  had  not  acted  in  good  faith 
since  the  investment  was  made,  and  had  been  careless 
and  imprudent,  and  guilty  of  negligence.  If,  on  the 
other  hand,  he  has  complied  in  all  respects  with  the 
settled  rule  in  equity  in  the  administration  of  the  trust, 
it  necessarily  follows  that  the  trustee  should  not  be 
held  liable  for  losses,  casualties  and  misfortunes  which 
ordinary  sagacity  could  not  prevent.  I  therefore  think 
the  defendant  should  have  judgment. 
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Fnus  Inbubangb. — Conditions  in  Policy. — Obedit  for  Pbemiuil— 
Gancbllation  of  Policy  fob  Non-Payhbnt 
of  Premium. — ^Waivbb. 

Wbere  a  policy  of  fire  insurance  expressly  provided  that  unless  the  in- 
sured paid  the  premium  within  thirty  days  from  the  date  of  Uie 
policy,  the  insurer  should  be  discharged  from  liability  :~ifirff2.  that 
the  policy  might  be  canceled  by  the  insurer  after  the  expiration  of 
thirty  days,  without  notice  to  the  insured. 

The  rule  which  requires  a  demand  in  oertain  cases  to  work  a  fQ^ 
feiture  of  an  estate  in  land,  does  not  apply  to  oontracts  of  this 
nature. 

One  obtaining  a  policy  of  insurance  in  a  foreign  company  having  no 
office  in  this  State,  with  a  clause  forfeiting  the  policy  nnleis  tiie 
premium  is  paid  in  a  certain  time  must  go  to  the  company  or  its 
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daly  commisBioned  agent,  and  make  the  payment  within  the  time 
specified,  to  prevent  a  forfeiture. 
The  fact  that  the  company  had  received  premiums  from  other  insured 
persons  after  the  limited  time  and  waived  the  forfeiture,  does  not 
bind  it  to  do  so  in  every  case. 

Appeal  by  defendant  from  a  judgment  in  favor  of 
the  plaintiff. 

The  action  was  brought  by  Luther  Bedfield,  as 
assignee  of  the  firm  of  C.  H.  McCormick  &  Co. 

Plaintiff's  assignors  employed  one  Steams,  an  in- 
surance broker  in  the  city  of  New  York,  to  procure 
for  them  an  insurance  upon  property  in  New  Jersey. 
Steams  applied  to  the  defendant,  a  company  organized 
and  doing  business  in  that  State,  and  having  its  office 
at  Paterson.  The  policy  was  issued  Oct.  23,  1875,  and 
was  mailed  at  Paterson,  directed  to  Steams  in  New 
York  city,  who  received  and  delivered  it  to  the  insured 
at  the  latter  place.  The  policy  contained  this  clause, 
"  and  this  company  shall  not  be  liable  by  virtue  of 
this  policy,  or  any  Yenewal  thereof,  unless  the  premium 
therefor  be  actually  paid  to  them  or  to  their  duly  com- 
missioned agent,  within  thirty  days  from  the  date  of 
the  policy  or  renewal." 

The  loss  occurred  on  January  21,  1876,  up  to  which 
time  no  attempt  had  been  made  to  pay  the  premium. 
On  that  day,  the  insured  paid  the  amount  of  premium 
to  Steams,  who,  in  ignorance  of  the  fire,  received  it,  and 
the  next  day  transmitted  a  check  for  the  amount  of 
that  and  another  premium,  to  the  office  of  the  company. 
The  secretary  of  the  company  immediately  returned 
the  check  to  Steams,  stating  that  this  i)olicy  had  been 
canceled  for  non-i)ayment  of  premium.  It  was,  in. 
fact,  so  canceled  on  the  books  of  the  company  on  Jan- 
nary  3. 

The  jury  having  given  a  verdict  for  the  plaintiff^ 
the  defendant  appealed. 
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Preston  Stevenson^  tot  defendant,  appellant.— ^The 
broker  was  the  agent  of  the  assured  (Mellen  x>.  Hamil- 
ton Fire  Ins.  Co.,  17  N.  T.  609 ;  Bohrback  v.  Gennama 
Ins.  Co.,  63  Id.  62 ;  Alexander  v.  Gtermania  Fire  Ins. 
Co.,  66  Id.  464).  But  if  he  be  deemed,  for  any  pur- 
poses, the  agent  of  the  insurer,  he  had  no  authority  to 
waive  any  of  the  terms  of  the  policy,  and  the  insured, 
being  informed  of  the  want  of  authority  of  any  agent 
of  the  company  by  the  terms  of  the  policy  itself,  are 
estopped  to  plead  any  waiver  by  the  agent  (Wilson  t. 
Gtenessee  Ins.  Co.,  14  If.  T.  418 ;  Merserau  t).  Phoenix 
Mut.  life  Ins.  Co.,  66  Id.  274 ;  Wall  v.  Home  Ins.  Co., 
8  Bosw.  697 ;  affi'd  36  N.  T.  167 ;  Security  Ins.  C!o.  t. 
Fay,  1  Ins.  Law  JournaZ^  203 ;  Chase  v.  Hamilton  Ins. 
Co.,  22  Barb.  632 ;  Van  Allen  v.  Farmer's  Joint  Stock 
Ins.  Co.,  6  Ins.  Law  Jtmrnal^  729 ;  Thayer  t).  Agricol- 
tural  Ins.  Co.,  6  Ekmy  666 ;  Bijish  ©.  Westchester  Ins. 
Co.,  6  Ins.  Law  Journal).  Whatever  the  prior  acts 
of  the  company  with  Stearns,  the  insured  had  no 
knowledge  of  them,  and,  even  if  they  had,  it  coald  not 
affect  the  express  terms  of  the  policy  (Wood  n.  Pough- 
keepsie  Ins.  Co.,  32  N.  Y.  619).  If  he  be  regarded  as 
the  agent  of  the  insurance  company,  no  evidence  of 
prior  or  contemporaneous  usages  or  statements  is  ad- 
missible, even  between  the  same  parties,  to  alter  the 
terms  of  the  written  contract  which  the  parties  have 
themselves  agreed  upon  (Baptist  Ch.  v.  Brooklyn  Ins. 
Co.,  28  N.  Y.  163 ;  Richards  v.  Millard,  66  Id.  582; 
Ross  D.  Ackerman,  46  Id.  210  ;  Pindar  9.  Resolute  Fire 
Ins.  Co.,  47  Id.  117 ;  AngeU  on  Ins.,  §§  20, 21 ;  Pmip 
on  Ins.,  §§  122,  133,  146 ;  M.  S.  I.  Co.  d.  Howe,  2 
Comst.  236 ;  and  see  1  HaU,  108 ;  4  Ins.  Law  JofiOiMily 
682;  3  Id.  778;  2  Boll,  632;  1  JoTms.  43*;  3  Id.  1; 
36  Md.  398) ;  or  to  prove  a  waiver  of  the  express  terms 
of  the  contract  (Dls.  Ins.  Co.  ^.  O'Neill,  13  lU.  89 ; 
Howell  n.  Knick.  Ins.  Co.,  44  N.  Y.  276).  Nor  can 
these  dealings  operate  in  favor  of  the  plaintiff  by  way 
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of  estoppel  (Reynolds  t.  Lounsbury,  6  Billy  634  ;  Fen- 
nel V.  Hinman,  7  Barb.  649 ;  Chatanqaa  Co.  Bank  v. 
White,  6  N.  T.  236 ;  Jackson  v.  Brinckerhoflf,  3  Johns. 
Cos.  101 ;  Strong  v.  Strickland,  32  Barb.  284 ;  Mayen- 
berg  V.  Haines,  60  iV.  F.  676).  An  estoppel  is  never 
presumed,  it  must  be  clearly  made  out  (Dezell  v.  Odell, 
3  ffillj  216 ;  Baker  v.  Union  M.  Ins.  Co.,  43  N.  T.  289  ; 
Security  Fire  Ins.  Co.  v.  Fay,  1  Ins.  Law  Journal^ 
203 ;  Carpenter  tj.  Stillwell,  11  N.  T.  72-74,  and  cases 
cited ;  Brown  v.  Bowen,  30  Id.  641 ;  Otis  v.  Sill,  8  Barb. 
102).  Even  if  it  be  admitted  that  constructively  the 
insured  had  knowledge  of  these  dealings  of  the  defend- 
ant with  other  parties,  through  the  knowledge  of 
Steams,  yet  it  must  be  shown  affirmatively  that  the 
insured  had  a  right  to  act  and  really  acted  from  or  was 
prejudiced  by  such  a  knowledge  before  any  estoppel 
in  pais  can  be  claimed  (Malony  «.  Horan,  12  Abb.  Pr. 
N.  8.  289 ;  Jewett  v.  Miller,  10  N.  T.  402  \  4:  E.  D. 
Smithy  296 ;  Ackley  v.  Dygert,  33  Barb.  176 ;  Law- 
rence X.  Brown,  5  N.  Y.  394 ;  Frost  v.  Saratoga  M.  I. 
Co.,  6  Den.  167,  and  cases  cited).  The  contract  was  a 
valid  one,  with  a  defeasance  clause.  The  parties  had  a 
right  to  make  such  a  contract  as  they  pleased,  and  it 
bound  them  to  strict  performance  of  the  conditions. 
Upon  failure  of  the  insured  to  perform  the  conditions 
as  to  payment,  the  policy  immediately  became  of  no 
obligation  upon  the  insurers  (Savage  v.  Howard  Ins. 
Co.,  62  N.  T.  602 ;  Williams  v.  P.  F.  Ins.  Co.,  67  Id. 
274  ;  Mead  v.  N.  W.  Ins.  Co.,  7  Id.  636,  636  ;  Germond 
7>.  Home  Ins.  Co.,  2  Hun^  640;  Beadle  v.  Chenango 
Ins.  Co.,  3  HiUy  161 ;  Wall  t).  Home  Ins.  Co.,  8  Bosw. 
697 ;  Baker  «.  Union  Mutual  Ins.  Co.,  43  N.  T.  283 ; 
Roehner  v.  Knick.  L.  Ins.  Co.,  63  Id.  160 ;  Nedrow  9. 
Farmers  Ins.  Co.,  Sup.  Ct.  qf  lowa^  1876,  2  L.  &  E. 
60 ;  Schultze  v.  Hawkey e  Ins.  Co.,  6  Ins.  Law  Jour- 
naly  364;  Gtoton  v.  Dodge  Co.  Ins.  Co.,  Id.  360). 
The  common  law  rule  as  to  non-forfeiture  of  estates 
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unless  preceded  by  a  demand  of  rent  and  entry,  is 
I>ecaliar  to  real  estate,  and  does  not  apply  to  condi- 
tional contracts  generally  (Smith  v.  Saratoga  Ins.  Co., 
8  ffiU,  608  ;  63  JV.  T.  160,  and  cases  cited  supra).  The 
rule,  however,  applied  only  to  estates  of  freehold  (4 
KerU  Com.  128 ;  6  iT.  Z.  74 ;  6  Seld.  35 ;  Coke  on  Litt. 
216,  a ;  1  Johns.  267 ;  and  see  Story  on  CojUr.j  §§  42- 
46).  Nothing  but  an  indorsement  in  writing  upon  the 
policy  itself  could  be  sufEicient  evidence  of  a  waiver  of 
the  terms  of  payment  (Lamatt  v.  H.  B.  Ins.  Co.,  17  K 
T.  199,  n^te  ;  Parker  v.  Arctic  Ins.  Co.,  69  Id.  1 ;  Bir- 
mingham t?.  P.  J.  L.  I.  Co.,  3  If.  Y.  Weekly  Dig.  71). 
Evidence  of  offer  of  compromise  made  by  defendant  to 
the  insured  should  not  have  been  admitted  {Peak^s 
Ev.  19 ;  1  Greenl.  Ev.,  §  192 ;  Williams  v.  Thorp,  8 
Cow.  201 ;  Murray  v.  Coster,  4  Id.  635  ;  Marvin  ».  Bich- 
mond,  3  Den.  68;  Lawrence  v.  Hopkins,  13  JoTms, 
288 ;  2  Pick.  286  ;  4  Id.  374  ;  4  G  eft  P.  462  ;  13  Eng. 
L.  &  E.  144,  146 ;  1  Esp.  143 ;  2  Id.  474 ;  3  Id.  113). 
What  was  a  reasonable  time  within  which  the  insured 
should  pay  the  premium,  and  whether  it  was  tendered 
within  that  time,  would  be  for  the  jury,  and  should 
have  been  submitted  to  them  (Chase  t?.  Hamilton  Mat. 
Ins.  Co.,  22  Barb.  634 ;  Bowman  n.  Agricultural  Ins. 
Co.,  69  N.  T.  621). 

Thomas  O.  Shearman  {Redfield  &  HUL,  attorneys), 
for  plaintiff,  respondent. — ^The  clause  relating  to  pay- 
ment of  premium  was  a  condition  subsequent,  not  pre- 
cedent (NichoU  n.  N.  Y.  &  Erie  R.  R.  Co.,  12  S.  Y. 
121).  When  a  condition  subsequent  provides  for  the 
doing  of  an  affirmative  act,  a  forfeiture  cannot  be  en- 
forced for  the  breach  of  such  condition,  without  a 
formal  and  explicit  demand  of  performance  (Van  Rens- 
selaer ©.  Jewett,  2  N.  T.  141 ;  Hogeboom  v.  Hall,  24 
Wend.  146;  Brooklyn  Cent.  R.  R.  Co.  v.  Brooklyn 
City  R.  R.  Co.,  32  Barb.  358).    Forfeitures  for  the 
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breach  of  conditions  subsequent  are  not  favored  by  the 
law,  and  very  strict  rules  are  imposed  upon  parties 
seeking  to  effect  such  forfeitures  (Spaulding  v,  Hallen- 
beck,  39  Barh.  79,  88 ;,  Ludlow  v.  N.  Y.  &  Harlem  K 
R,  Co.,  12  Id.  440 ;  Goodwright®.  Davids,  Cowper,  803). 
The  defendant  could  not  rescind  the  contract,  without 
giving  the  insured  notice  of  intention  so  to  do  (Ins.  Co. 
n.  Webster,  6  Wall.  129  ;  Perkins  v.  Washington  Ins. 
Co.,  4  Cow.  645).  The  fact  that  the  defendant  gave 
credit  to  other  persons  beyond  thirty  days,  was  compe- 
tent evidence,  and  justified  a  verdict  of  the  jury  in 
favor  of  the  plaintiffs  (Kolgers  v.  Guardian  Ins.  Co.,  10 
Abh.  Pr.  N.  8.  176  ;  Bowman  v.  Agricultural  Ins.  Co., 
69  N.  T.  521 ;  Train  v.  Holland  Purchase  Ins.  Co.,  62 
Id.  598).  The  defendant  being  a  foreign  corporation, 
neither  the  insured  nor  the  insurance  broker  were 
bound  to  seek  the  insurance  company,  or  to  make  any 
tender  to  it  (Hale  v.  Patton,  60  N.  T.  233 ;  Smith  v. 
Smith,  25  Wend.  405  ;  Tasker  v.  Bartlett,  5  Ou^h.  359 ; 
Howard  v.  Miner,  20  M.  325 ;  AUshouse  v.  Ramsay,  6 
WJiart.  331). 

Reykolds,  J. — I  cannot  forbear  noticing,  at  the 
outset,  the  model  way  in  which  this  case  is  presented 
to  the  court  for  review.  The  case,  as  settled  by  the 
parties,  sets  out  the  material  facts  in  a  concise  and 
lucid  manner,  stripped  of  the  redundant  matter  which, 
to  a  greater  or  less  extent,  unavoidably  creeps  in  upon 
the  trial,  so  that  the  real  questions,  difficult  as  they 
may  be  in  themselves,  are  plainly  set  forth.  It  is 
greatly  to  be  desired  that  such  a  practice  should  be 
more  extensively  followed  by  the  profession. 
[The  learned  judge  here  stated  the  facts.] 
By  the  express  language  of  the  contract,  it  was  the 
duty  of  the  insured  to  pay  the  premium  within  thirty 
days  from  date  of  the  policy,  and  the  stipulated  con- 
sequence of  neglecting  to  perform  such  duty  was  the 
discbarge  of  the  insurer  from  liability. 
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Similar  contracts  have  repeatedly  been  held  to  be 
valid,  not  being  contrary  to  the  policy  of  the  law ;  and 
they  are  to  receive  construction  and  enforcement  upon 
the  same  principles  that  govern  analogous  engagements 
oatside  of  insurance  policies.  It  is  generally  the 
business  of  the  debtor  to  seek  the  creditor  and  make 
payment :  unless  there  was  something  exceptional  in 
this  case,  or  unless  the  payment,  according  to  the  terms 
of  the  contract,  was  waived,  the  neglect  of  the  insured, 
as  above  stated,  is  fatal  to  the  claim. 

In  Beadle  v.  Chenango  Co.  Mutual  Ins.  Co.  (3 
Hill^  161),  the  defendant  pleaded  that  one  of  the  con- 
ditions of  the  ix>licy  was,  that  should  an  assessment 
be  made  upon  the  plaintiffs  premium  note,  and  he 
neglect  or  refuse  to  i)ay  such  assessment  within  thirty 
days  after  notice  thereof,  the  policy  was  thenceforth 
to  be  null  and  void;  that  an  assessment  had  been 
made,  and  that  the  plaintiff,  though  duly  notified  of 
such  assessment,  refused  to  pay  the  same  for  more 
than  thirty  days  after  such  notice,  and  still  refused. 
On  demurrer  this  was  held  to  be  a  good  defense.  It 
will  be  observed  that  the  giving  of  notice  in  that  case 
was  necessary,  to  put  the  plaintiff  in  the  same  position 
as  that  in  which  the  insured,  in  this  case,  put  them- 
selves by  their  contract.  Beadle  had  thirty  days  in 
which  to  pay  after  notice  of  his  obligation,  and  his 
neglect  or  refusal  to  do  so  forfeited  his  claim. 

Wall  V.  Home  Ins.  Co.  (36  N.  T.  167),  is  a 
still  stronger  case.  This  clause  was  in  the  policy, 
'^  In  case  the  note  or  obligation  given  for  the  premium 
herefor  be  not  "paid  at  maturity,  the  full  amount  of 
premium  shall  be  considered  as  earned,  and  this  policy 
become  void,  while  such  note  or  obligation  remains 
overdue  and  unpaid." 

The  note  became  due  and  was  protested,  and  while 
thus  unpaid  the  vessel  insured  was  lost.  Although 
the  company  had  agreed  that  the  note  might  lie  over  a 
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few  days,  it  was  held  that  the  right  of  recovery  by  the 
insured  was  at  an  end. 

The  court  say  "  there  was  a  clear  breach  of  a  valid 
condition,  and  by  the  terms  of  the  contract,  the  obliga- 
tion of  the  insurer  was  at  an  end,  before  and  at  the 
time  of  the  occurrence  of  the  loss. 

In  Merserau  v.  Phoenix  life  Ins.  Co.  (66  JV.  T.  274), 
the  policy  provided  that  the  insurer's  liability  should 
cease  upon  the  failure  of  the  insured  to  pay  the  premium 
when  due.  A  premium  was  overdue  and  unpaid  at 
the  death  of  the  insured.  Judge  Allen  says,  'Hhe 
policy  was  therefore  of  no  force  at  the  time  of  the 
death  of  the  insured,  and  the  insurers  are  not  now 
liable  upon  it  unless  the  condition  was  waived  by  the 
company  or  by  an  authorized  agent." 

There  are  numerous  other  cases  tending  to  the  same 
result ;  the  following  seem  to  be  directly  in  point 
(Gorton  v.  Dodge  Co.  Mutual  Ins.  Co.,  5  Ins.  L,  J. 
350 ;  Joliffe  v.  Madison  Matual  Ins.  Co.,  Id.  278 — 
Supreme  Court  of  Wisconsin  ;  Shultz  v.  Hawkeye  Ins. 
Co.,  Ins.  L.  J.  354 — Supreme  Court  Iowa.  See  also 
Roehmer  d.  Knickerbocker  Life  Ins.  Co.,  63  N.  T.  160 ; 
Baker  v.  Union  Mutual  Ins.  Co.  43  Id.  283). 

The  plaintiff  claims  that  his  rights  under  this  policy 
could  not  be  forfeited  without  a  demand  made  upon 
him.  This  is  not  in  accordance  with  the  contract,  nor 
with  the  authorities.  The  rule  which  requires  a  de- 
mand in  certain  cases  to  work  a  forfeiture  of  an  estate 
in  land,  does  not  apply  to  contracts  of  this  nature  (see 
cases  cited  above). 

Nor  can  I  agree  with  plain tiflPs  counsel  that  it  was 
necessary  for  defendant  to  give  notice  of  its  intention 
to  rescind  the  contract.  The  cases  already  cited  are  to 
the  contrary;  and  those  placed  upon  plaintiffs  brief 
to  establish  the  proposition  do  not  seem  to  me  to  avail 
for  that  purpose. 

Perkins  v.  Washington  Ins.  Co.  (4  Cow.  645),  turned 
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very  much  upon  the  powers  of  the  defendant's  agent, 
and  his  acts,  as  binding  the  company.  The  policy  was 
to  take  effect  when  the  premium  should  be  paid,  and 
should  be  receii^d  in  New  York,  provided  the  officer 
should  be  satisfied  with  the  risk.  The  premium  was 
paid  to  the  agent  in  Savannah,  who  neglected  to  for- 
ward it,  in  consequence  of  which  it  was  not  received  in 
New  York  till  after  the  fire.  I  am  unable  to  see,  from 
the  facts  in  the  case,  or  the  reasoning  of  the  court, 
how  the  decision  affords  any  support  to  the  plaintifPs 
claim. 

In  the  case  of  Ins.  Co.  v.  Webster  (6  Wall.  129). 
the  policy  was  delivered,  and  premium  note  received 
by  the  duly  authorized  agent  of  the  company.  After 
such  delivery,  the  insured  signed  a  memorandum  that 
the  policy  was  to  take  effect  when  approved  by  D., 
who  was  general  agent  of  the  company.  This  approval 
was  to  be  applied  for  by  the  agent  effecting  the  insur- 
ance. It  was  not  secured,  but  the  premium  note  had 
not  been  returned,  nor  the  policy  canceled  before  the 
fire.  The  Chief  Justice  says :  "  The  memorandum, 
considered  in  connection  with  other  parts  of  the  trans- 
action, must  be  treated  as  at  most  the  reservation  of  a 
right,  not,  however,  to  be  arbitrarily  exercised,  by  the 
i  general  agent,  to  disapprove  the  insurance  and  annul 
t  the  contract,  on  notice  to  the  insured,  and  on  return 

of  the  premium  note."  It  will  be  noticed  that  the 
approval  was  to  be  by  defendant's  agent,  and  whether 
he  approved,  or  refused  to  do  so,  could  not  be  known 
to  the  insured  without  notice.  In  the  case  at  bar,  the 
insured  knew  the  consequence  of  his  neglect  to  pay, 
because  he  had  fixed  it  by  his  own  contract ;  and  he 
needed  no  notice  to  make  him  aware  of  Ms  own  de- 
fault. On  this  point  we  need  only  recur  again  to  sev- 
eral of  the  authorities  already  referred  to. 

Plaintiff  makes  the  further  point  that  the  defend- 
ant, being  a  foreign  corporation,  and  having  no  office 
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in  this  State,  the  insured  were  not  bound  to  seek  the 
company,  or  to  make  any  tender  to  iL. 

The  authorities  relied  upon  to  show  that  a  debtor  is 
not  bound  to  seek  his  creditor  out  of  the  State,  appear, 
upon  examination,  to  be  cases  where  the  creditor  was 
absent  from  home.  They  are  cases  of  contracts,  made 
with  residents  of  the  State,  and  it  is  held  that  if  the 
payee  absents  himself  from  the  State,  it  is  not  the  duty 
of  the  i)ayer  to  follow  him  outside  of  its  limits ;  if  he 
has  no  notice  of  a  duly  appointed  agent  to  receive  pay- 
ment, a  readiness  to  pay  within  the  State,  or,  in  case  a 
tender  is  required,  tender  at  the  residence  of  the  other 
party  will  suflSce.  This  principle  does  not  apply  to 
the  case  before  us.  The  contract  was  made  with  a  for- 
eign corx)oration,  having  no  office  in  the  State,  and 
the  contract  was  made  out  of  the  State,  unless  the 
broker  is  to  be  regarded  as  defendant's  agent,  and 
in  that  case,  as  his  office  was  in  the  city  of  New  York, 
the  insured  might  have  made  the  payment  there. 
This  is  what  they  undertook  to  do  on  the  day  of  the 
fire. 

AVhere  the  i)olicy  provided  that  the  premium 
should  be  actually  paid  to  them  (the  company),  or  to 
their  duly  commissioned  agent  ^^  within  thirty  days," 
it  certainly  was  not  contemplated  that  the  company 
should  be  under  the  necessity  of  coming  into  this  State 
to  hunt  up  the  insured,  taking  the  chances  of  finding 
him.  It  was  his  duty  to  go  to  the  company  or  their  duly 
commissioned  agent,  and  make  the  payment.  I  think, 
however,  the  broker  is  clearly  to  be  regarded  as  the 
agent  of  the  insured.  He  was  employed  as  broker  by 
them.  He  was  ''  in  the  insurance  business  in  the  city 
of  New  York,"  negotiating  policies  with  this  and  other 
companies.  Defendants  kept  no  account  with  him,  and 
gave  him  no  credit.  They  had  never  conferred  upon 
him  any  appointment.  When  he  received  premiums 
from  policy-holders,  he  forwarded  them,  from  time  to 
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time,  to  the  company^  they  allowing  him  commissions 
on  such  premiums. 

We  all  know  it  is  very  common  for  insnrance  com- 
panies to  allow  commissions  to  any  broker  who  brings 
them  business.  I  see  nothing  in  the  case  to  show  that 
Steams  had  any  real  or  apparent  authority  as  agent, 
from  the  defendant.  Besides,  it  is  expressly  stipu- 
lated in  the  policy,  "  that  any  person,  other  than  the 
insured,  or  the  company's  duly  commissioTied  agent, 
who  may  have  procured  this  insurance  to  be  taken  by 
this  company,  shall  be  deemed  to  be  the  agent  of  flie 
assured  named  in  this  policy,  and  not  of  this  company 
under  any  circumstances  whatever,  or  in  any  transac- 
tion relating  to  this  insurance."  I  have  referred  to 
this  matter  thus  fully,  as  bearing  upon  the  only  re- 
maining question  to  be  discussed,  namely,  whether 
there  was  any  waiver  or  extension  of  the  time  of  credit. 

It  must  be  admitted  that  the  defendant  took  extra- 
ordinary precaution  in  the  policy  to  guard  against  the 
possibility  of  any  such  inference.  In  addition  to  the 
clause  already  referred  to,  disclaiming  any  iagency  for 
them  on  the  part  of  any  person  procuring  the  insur- 
ance to  be  taken,  other  than  a  duly  commissioned 
agent,  it  is  provided  as  part  of  the  contract  (see  §  6  of 
the  policy),  "that  the  agent  of  this  company  has  no 
authority  to  waive,  modify,  or  strike  from  this  policy 
any  of  its  printed  conditions  ....  nor  in  case  this 
policy  shall  become  void  by  reason  of  the  violation  of 
any  of  the  conditions  thereof,  has  the  agent  power  to 
revive  the  same  .  .  .  any  contract  by  parole  or 
understanding  with  the  agent,  to  the  contrary,  not- 
withstanding." Again  (§  7),  "the  use  of  general 
terms,  or  anything  less  than  a  distinct,  si)ecific  agree- 
ment, clearly  expressed  and  indorsed  on  this  policy, 
shall  not  be  construed  as  a  waiver  of  any  printed  or 
written  condition  Or  restriction  therein." 

Now  the  plaintiff  seeks  to  escape  the  force  of  these 
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provisions,  and  the  terms  of  his  contract,  by  showing  a 
coarse  of  dealing  between  the  defendant  and  other  par- 
ties insuring  with  it,  especially  those  who  had  procured 
insurance  through  the  same  broker.  It  was  proved 
that  Steams  had  for  a  x)eriod  of  eight  months  previous 
to  the  issuing  of  the  policy  in  suit,  been  procuring  in- 
surances with  defendant  for  various  parties  (though 
never  before  for  the  insured  in  this  policy),  that  he 
had  forwarded  the  premiums  to  defendant  in  some 
cases  after  thirty  days  had  elapsed  from  the  issue  of 
the  policies  to  which  they  applied,  and  that  no  objec- 
tion had  ever  been  made  prior  to  this  case.  It  also  ap- 
peared, that  as  a  general  thing,  defendant  did  not 
make  a  i)oint  of  canceling  unpaid  policies  at  the  end 
of  thirty  days  ;  it  might  be  done,  depending  on 
whether  they  expected  to  receive  the  premium. 

After  the  loss  in  question,  defendant  sent  notices  to 
Steams  of  intention  to  cancel  certain  policies  that  were 
unpaid,  but  had  never  done  so  before.  With  reference 
to  this  policy,  nothing  had  taken  place  between  the 
parties,  after  its  delivery,  and  before  the  fire ;  the  only 
act  in  regard  to  it  was  its  cancellation  on  the  books  of 
defendant.  It  is  sought,  however,  to  make  out  a 
waiver  from  the  course  of  the  defendant  in  reference  to 
policies  previously  issued  to  other  parties. 

Even  conceding  that  those  contracts  were  the  same 
as  this,  and  that  the  knowledge  of  Steams  as  to  the  ex- 
tension of  credit  in  other  cases  was  the  knowledge  of 
his  employers  in  this,  on  what  principle  can  the  defend- 
ant's  waiver  of  the  terms  of  its  other  contracts  be  con- 
straed  into  a  waiver  of  the  terms  of  the  contract  made 
with  these  parties  i  A  party,  by  yielding  his  rights 
any  number  of  times,  does  not  put  it  out  of  his  power 
to  make  a  new  contract,  and  staiid  upon  it.  It  would 
not  be  contended  that  it  was  competent  to  contradict 
the  terms  of  this  contract,  by  showing  that  when  it  was 
executed  it  was  verbally  agreed  that  although  the 
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policy  says  the  premiam  most  be  jmd  within  thirty 
day&s  it  might  be  paid  with  the  same  effect,  any  time 
within  ninety  days ;  and  yet  this  express  stipnIatioD 
of  the  writing  is  jnst  as  effectually  contradicted  and 
set  asideby  a  more  loose  and  dangerous  species  of  evi- 
dence, when  the  neglect  of  one  of  the  imrties  to  enforce 
forfeitures  in  other  cases  is  invoked  to  show  that  there 
can  be  no  forfeiture  in  this.  It  is  equivalent  to  saying 
that  because  the  defendant  has  not  indsted  upon  all 
of  its  contracts  it  shall  not  insist  upon  any.  Especially 
does  it  seem  to  me  that  no  such  effect  can  be  given  to  a 
previous  course  of  dealing  with  other  parties,  or  evea 
the  same  party,  when  it  has  been  stipulated  that  "any- 
thing less  than  a  distinct  specific  agreement,  clearly 
expressed  and  indorsed  on  this  ix)licy,'  shall  not  be  con- 
strued as  a  waiver  of  any  printed  or  written  condition 
or  restriction  herein." 

Nor  do  I  think  it  would  help  the  plaintiff  to  regard 
Steams  as  the  agent  of  the  company.  In  that  case,  all 
the  previous  dealings  of  the  company,  with  which  he 
was  concerned,  would  have  no  bearing  on  plaintiffs 
claim  ;  and  even  if  he  had  attempted  directly  to  waive 
compliance  with  the  requirements  in  question,  in  the 
face  of  sections  6  and  7  of  the  policy  above  quoted,  he 
would  have  been  powerless  to  do  so  (Van  All^  v. 
Farmers'  Joint  Stock  Ins.  Co.,  64  iVl  JT.  469 ;  reversing 
4  Eiin^  413  ;  Merserau  v.  Phcenix  Life  Ins.  Co.,  supra; 
3>avis  V.  Massachusetts  Mutual  Life  Ins.  Ca,  6  Inf. 
Law  Joumaly  T36). 

The  learned  judge  at  the  trial  submitted  the  case 
upon  views  somewhat  different  from  those  we  have 
taken,  and  if  we  are  right,  it  will  be  onneoessary  to 
notice  the  exceptions  in  detail. 

The  result  must  be  a  new  trial. 


Neilson,  Ch.  J.,  concurred. 
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SNELLING   V.    MoINTYRB. 

JVew    York  Supreme  Court,  First  Department;  Spe- 
cial Term,  March,  1879. 

j*obbgia>srbb  of   mobtoagb. — iltfakcy  of   mobtgagob. — ^doweb 

Rights  of  Infant  Wifb. — Subbogation. 

Where  a  mortgage  upon  lands,  executed  by  a  husband  and  wife,  was 
created  to  raise  funds  to  pay  off  a  prior  mortgage  upon  the  same 
premises,  executed  by  the  mortgagor  before  his  marriage,  and  the 
funds  were  used  for  such  purpose,  it  afterwards  appearing  that  the 
wife,  at  the  time  she  executed  the  last  mortgage,  was  an  infant,  but 
the  fact  of  such  infancy  was  not  disclosed, 

Held,  in  an  action  to  foreclose  the  last  mortgage,  that  the  person  tak- 
ing the  same  was  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagor under  the  first  mortgage,  and  that  the  same  should  be  re- 
▼iyed  and  enforced  to  the  amount  advanced  to  pay  the  same,  to 
the  exclusion  of  the  dower  rigbts  of  the  wife,  and  that  such  dower 
rights  would  attach  only  to  any  surplus  remaining  after  the  mort- 
gage debt  was  paid. 

Banta  «.  Garmo,  I  Sandf.  Oh,  883,  distinguished;  Barnes  «.  Mott,  64 
N.  T.  897 ;  Green  v.  Milbank,  3  Ahb,  New  Cm,  138,  applied. 

This  action  was  brought  by  Grace  C.  Snelling 
against  Charles  Mclntyre  and  others,  to  foreclose  a 
mortgage  on  real  property. 

E.  T.  Snelling  and  John  M.  Bowers,  for  plaintiff. 

2>.  T.  Walden,  for  defendant,  Mrs.  Mclntyre. 

Van  Voest,  J. — At  the  time  the  moneys  were  ad- 
vanced by  the  mortgagees  upon  the  mortgages  now 
sought  to  be  foreclosed,  there  were  prior  mortgages 
upon  the  premises,  executed  by  the  defendant,  Charles 
Mclntyre,  before  his  marriage.  The  after-acquired 
dower  rights  of  his  wife,  the  defendant,  Catharine 
Mclntyre,  were  in  subordination  to  the  rights  of  the 
holders  of  these  mortgages. 

The  prior  mortgages  were  in  fact  unsatisfied  of  rec- 
ord when  the  moneys  were  advanced  on  the  mort- 
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gages  in  salt,  although  it  was  understood  that  such 
moneys  should  be,  and  they  were,  in  fact,  applied  to 
the  payment  of  such  prior  mortgages,  and  they  were 
satisfied  of  record. 

I  am  satisfied  that  when  these  moneys  were  paid  on 
the  now  existing  mortgages,  and  the  prior  mortgagee 
were  satisfied,  all  the  parties  were  resting  under  a  mis- 
take as  to  the  effect  of  the  execution  of  these  last 
mortgages  by  the  defendant  Catharine  Mclntyre.  She 
was  not  then  of  age  ;  but  the  fact  of  her  infancy  was 
not  known  to  the  x>orsons  taking  the  second  mort- 
gages. They  paid  their  moneys  and  caused  the  first 
mortgages  to  be  actually  satisfied  of  record  in  igno- 
rance of  the  fact  of  the  infancy  of  Catharine  Mclntyre. 

As  Mrs.  Mclntyre  did  not  disclose  the  fact  of  her 
infancy  at  the  time,  she,  as  well  as  her  husband,  if  he 
was  aware  of  the  fact,  must  have  supi>osed  that  it 
would  not  aff€^ct  the  validity  of  the  transaction.  We 
cannot  suppose  that  the  fact  was  concealed  to  injore 
the  persons  taking  the  second  mortgages. 

The  mortgages  were  duly  executed  and  acknowl- 
edged by  her,  and  there  is  no  pretense  but  that  she 
understood  the  nature  of  the  instruments,  and  their 
intended  effect  upon  her  rights  of  dower. 

In  Sandford  v.  McXiean  (3  Paige^  117)  the  wife,  in 
ignorance  of  her  rights,  and  under  a  positive  misrepre- 
sentation as  to  its  effect  upon  her  interest,  signed  the 
deed  of  trust. 

The  mortgages  were  executed  by  Mclntyre  and  his 
wife  in  the  year  1871,  and  the  action  for  their  fore- 
closure was  brought  in  the  year  1878.  To  this  action 
the  wife  now  sets  up  her  infancy  at  the  time  she  exe- 
cuted the  mortgages,  and  claims  that,  in  so  &r  as  she 
and  her  dower  rights  are  concerned,  they  are  void. 
There  is  no  evidence  that  before  her  answer  in  this  snit 
was  interposed  she  had  taken  any  such  ground. 

Under  such  circumstances  I  apprehend  that  it  is 
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equitable  and  just  that  the  prior  mortgages,  which 
were  satisfied  with  the  moneys  raised  on  those  executed 
by  Mclntyre  and  wife  in  1871,  should  be  revived,*  so  as 
to  effectuate  what  was  intended  at  the  time,  and  that 
the  dower  rights  of  the  wife  should  be  postponed 
until  the  mortgages  last  executed  are  satisfied.  In 
view  of  the  stand  now  taken  by  the  wife  the  plaintiff 
can  only  be  protected  by  reviving  the  prior  mortgages. 

As  before  stated,  here  was  a  clear  mistake  of  fact, 
in  which  all,  to  some  extent,  must  have  participated. 
The  intention  of  the  parties,  if  all  were  innocent,  as 
they  are  presumed  to  have  been,  is  clear  enough,  and 
equity  requires  that  such  intentions  should  not  be  de- 
feated if  it  can  be  well  avoided.  By  reviving  the  prior 
mortgages  for  this  purpose,  no  wrong  is  done  to  any 
person  or  any  interest.  I  do  not  think  the  defendant, 
Catharine  Mclntyre,  should  be  allowed  to  secure  any 
advantage  over  the  holders  of  the  second  mortgages, 
through  their  execution  by  her  during  her  infancy. 

If  through  such  act  she  aided  in  procuring  the  loan 
of  money  with  which  to  pay  and  discharge  liens  which 
overreached  her  dower  right,  and  the  moneys  were 
used  for  that  purpose,  to  attain  simple  justice,  such 
liens  so  discharged  should  be  restored.  I  think  the 
doctrine  of  equitable  subrogation  applies  to  this  case. 

It  has  usually  been  invoked  by  persons  standing  in 
the  relation  of  sureties,  who  have  i)aid  debts  for  which 
they  were  measurably  responsible  for  others,  as  it  has 
been  also  by  persons  who  have  paid  claims  to  protect 
existing  rights  in  property  (Cole  v.  Mahan,  66  N.  T. 
863). 

^^The  doctrine  of  subrogation  or  substitution,  at 
first  applied  in  behalf  of  those  who  were  bound  by  the 
original  security,  with  the  principal  debtor,  has  been 
greatly  extended,  and  the  principle,  modified  to  meet 
the  circumstances  of  cases  as  they  have  arisen,  has 
been  applied  in  favor  of  volunteers  intervening,  subse- 
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qnent  to  the  original  obligation,  and  as  between  differ- 
ent classes  of  sureties,  and  in  marshaling  of  assets  and 
prescribing  the  order  in  which  property  and  funds 
shall  be  subjected  to  the  discharge  of  different  classes 
of  obligations,  and  as  between  different  classies  of  cred- 
itors,  so  as  to  do  substantial  justice  and  equity  in  each 
case"  (Allex,  J.,  in  Barnes  v.  Mott,  64  If.  T.  397, 
401). 

It  has  been  said,  in  some  of  the  cases,  that  mere 
volunteers  cannot  invoke  the  doctrine  of  subrogation 
so  as  to  keep  alive  or  restore  a  debt  which  they  hare 
I)aid. 

But  I  cannot  say  that,  as  to  Mclntyre  and  wife,  the 
persons  who  advanced  the  moneys  to  pay  the  first 
mortgages  were  intruders.  The  loans  were  solicited  to 
pay  these  mortgages,  and  under  an  understanding, 
express  or  implied,  that  they  would  be  entitled  to 
security  of  as  high  a  grade  as  those  retired.  The 
mortgagees  had  the  right  to  insist,  at  least,  that  those 
mortgages  should  be  paid  or  assigned  to  them,  and 
that  for  such  purpose  the  moneys  which  were  advanced 
should  be  applied.  To  this  extent  they  were  neither 
strangers  nor  volunteers. 

At  the  time  the  moneys  were  advanced  upon  the 
second  mortgages,  satis&ction-pieoes  of  the  prior 
securities  were  delivered,  and  they  were  afterwards 
filed,  and  the  mortgages  satisfied  of  record*  So  that 
when  the  satisfaction-pieces  were  actually  recorded, 
the  holders  of  the  mortgages  last  executed  had  an 
actual  interest  in  the  land  to  the  extent  of  their  mort- 
gage. 

The  learned  counsel  for  this  defendant  cites  the  case 
of  Banta  v.  Garmo  (1  Sari^f.  Oh.  383).  But  it  will  be 
observed  that  the  right  to  be  subrogated  to  the  prior 
mortgage,  in  that  case^  was  denied,  on  the  ground  that 
it  interfered  with  the  claim  of  an  intervening  judgment 
creditor,  who  had,  in  the  interim,  secured  a  legal  lien. 
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In  Barnes  o.  Mott  (suprajy  however,  where  the 
owner  of  the  premises  conveyed  to  him  subject  to  a 
mortgage,  in  ignorance  of  the  lien  thereon  of  a  jodg- 
ment  against  a  former  owner,  subsequent  to  the  mort- 
gage, pays  the  mortgage,  and  causes  the  same  to  be 
satisfied  of  record,  he  was  held  to  be  entitled  to  have 
the  same  reinstated  as  a  lien  prior  and  paramount  to 
the  lien  of  the  judgment,  and  Barnes  v.  Mott  was  ap- 
plied in  Green  v.  Milbank  (3  Abb.  New  Cas.  138),  in 
which  case  it  was  held  that  when  a  person  advances 
money  to  take  up  a  mortgage,  and  the  same  is  paid 
upon  the  understanding  and  belief,  on  his  part,  that 
the  mortgage  is  the  only  lien  upon  the  land,  the  party 
so  paying  is  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee,  as  against  a  judgment  recorded  subse- 
quent to  the  mortgage,  which  had  been  erroneously 
marked  ^^  secured  on  api)eal,"  and  that,  notwithstand- 
ing the  mortgage  had  been  satisfied  of  record.  And 
although  the  judgment  was  allowed,  afterwards,  to  be 
enforced,  it  was  held  to  be  in  subordination  to  the 
rights  of  the  person  who  had  paid  the  mortgage,  which 
was  for  his  protection  restored  as  of  its  original  lien 
(Gilbert  t>.  Gilbert,  39  Iowa,  657). 

Dower  is  a  moral  right,  and  as  such  is  favored.  But 
there  is  no  reason  in  conscience  why  the  wife's  claim 
should  be  absolutely  preferred  to  a  mortgage  executed 
before  her  right  attached,  and  which  was  satisfied 
through  moneys  raised  with  the  understanding  that 
the  person  advancing  the  money  should,  in  reality, 
have  a  lien  in  so  far  as  the  dower  right  was  concerned, 
equal  to  that  which  was  discharged. 

In  order,  therefore,  that  the  plaintiff  may  enforce 
her  mortgages  she  is  subrogated  to  the  rights  of  the 
mortgagees  under  the  prior  mortgages  before  their  sat- 
isfaction, and  she  may  enforce  such  right  in  this  action 
to  the  exclusion  of  the  dower  rights  of  this  defendant 
in  the  property  covered  by  the  later  mortgages,  and 
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after  their  payment  out  of  the  land  her  dower  right 
will  attach  to  any  snrplns. 

And  judgment  is  ordered  accordingly. 


MATTER  OP  NICHOLS. 

N.    T.   Supreme   Courts  Third  Departmenij  Third 

District;  Special  Term,  1879. 

Public  Officers. — Rbmotal  fob  Cause. — ^Rioht  to  bb  Heabd. 

— Ck>UN8EL. — GOYEBKOB. 

A  writ  of  certiorari  may  be  granted  to  enable  the  court  to  renew  the 
proceedings  of  executive  officers  in  removing  subordinates  for  cause. 

A  statute  power  to  remove  for  cause  does  not  confer  discretioo,  but 
contemplates  an  act  or  omission  justifying  forfeiture  of  the  office. 

The  reason  must  be  personal  to  the  individual  sought  to  be  remored. 

The  right  of  opportunity  to  be  heard  necessarily  includes  a  defioite 
and  specific  statement  of  the  charge,  a  reasonable  time  to  answer 
it,*  the  right  to  hear  and  examine  the  evidence  by  which  it  is  at- 
tempted to  be  sustained,  to  produce  testimony  to  show  its  falsity, 
and  to  have  the  aid  and  advice  of  counsel  in  the  conduct  of  the 
examination. 

The  person  or  body  clothed  with  the  power  is  a  courts  proceeding 
judicially  within  the  meaning  of  the  constitutional  clause  Becoring 
the  right  to  have  counsel. 

The  proceedings  of  the  governor  of  the  State  may  be  reviewed  by 
eertiorariy  but  the  writ  should  not  issue  against  him  if  there  is  any 
other  remedy. 

Sidney  P.  Nichols  applied  for  a  writ  of  certiorarito 
review  the  proceedings  of  the  mayor  of  the  city  of 
New  York,  and  the  governor  of  the  State  of  New  York, 
removing  him  from  the  office  of  police  commissioner  of 
said  city,  on  facts  stated  in  the  opinion. 

Joh7i  D.  Townsendy  for  the  motion. 
Burton  N.  Harrison^  for  Mayor  Cooper. 


*  Compare  Granger  v.  City  of  Buffalo,  6  AJUb,  Ne».  Oat.  288. 
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A.  ScTioonmakerj  Jr.,  attorney-general,  for  the  gov- 
ernor. 

Westbbook,  J. — On  April  5,  1879,  Mr.  Edward 
Cooper,  the  mayor  of  the  city  of  New  York,  made  an 
order  puriK)rting  to  remove  Mr.  Sidney  P.  Nichols, 
one  of  the  i)olice  commissioners  of  said  city,  from 
office,  which  act  was  approved  by  the  governor  of  the 
State,  Hon.  Lacins  Robinson,  on  the  17th  day  of  the 
same  month.  Mr.  Nichols  asks  that  a  writ  of  certiorari 
may  issue  from  this  court  to  the  said  mayor  and  gov- 
ernor to  review  their  action  in  the  premises. 

The  power  of  removal  of  the  heads  of  departments 
in  the  city  of  New  York  is  given  by  its  charter  {Laws 
qf  1873,  chap.  335,  §  25),  and  is  in  these  words: 
^^The  heads  of  all  departments,  including  those  re- 
tained as  above,  and  all  other  persons  whose  appoint- 
ment is  in  this  section  provided  for,  may  be  removed 
by  the  mayor  for  cause,  and  after  opportunity  to  be 
heard,  subject,  however,  before  such  removal  shall  take 
effect,  to  the  approval  of  the  governor  expressed  in 
writing." 

On  March  14,  1879,  according  to  the  papers  upon 
which  this  application  is  founded — and  neither  that 
nor  any  other  fact  stated  therein  is  denied — the  mayor 
caused  a  written  notice  to  be  served  upon  Mr.  Nichols, 
which  alleged  that,  under  the  management  of  the 
board  of  police,  of  which  said  Nichols  was  a.  member, 
the  police  force  had  become  lax  in  discipline  and  de- 
moralized, and  the  cleaning  of  streets  had  been  ne- 
glected ;  that  Mr.  Nichols  had  been  negligent  in  the 
discharge  of  his  duties,  had  allowed  personal  dissen- 
sions to  interfere  therewith,  and  tbat  his  conduct  had 
been  nnbecoming  his  office.  To  these  charges  Mr. 
Nichols  was  to  answer  at  noon  of  Wednesday,  March 
19,  1879,  at  the  mayor's  office. 

On  the  return  day  of  the  notice,  Mr.  Nichols  ap- 
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peared  before  the  mayor,  with  oonnsel,  and  desired  to 
be  heard  through  them,  which  the  mayor  refased. 
Mr.  Nichols,  in  writing,  protested  against  the  assamp- 
tion  of  the  mayor  contained  in  the  notice  served,  that 
he  was  guilty  of  acts  justifying  his  removal  before  a 
hearing  had  been  had,  and  claimed  that  the  charges 
were  not  specific,  and  that  no  sufficient  opx)ortanity 
had  been  given  him  to  be  heard.  He  further,  savbg 
all  exceptions  to  the  mayor's  action,  denied  generally 
and  specifically  all  charges  contained  in  the  notice. 

After  this  pax)er  had  been  read,  considerable  con- 
versation occurred  between  the  mayor  and  the  com- 
missioner, in  which  the  mayor  assumed  to  know  the 
conditions  of  certain  streets  from  observation,  and  in 
regard  to  which  he  wished  to  interrogate  the  commis- 
sioner. To  all  these  interrogatories  Mr.  Nichols  an- 
swered :  "If  the  mayor  will  furnish  to  me  specifica- 
tions of  the  charges  he  holds,  if  any,  against  me,  and 
^  will  allow  me  reasonable  time  to  reply  to  the  same,  I 
desire  to  be  heard."  The  mayor,  however,  insisted  on 
a  hearing  then  and  there,  and  proceeded  to  repeat 
various  questions  concerning  the  streets,  to  all  of  which 
Mr.  Nichols  gave  the  answer  above  stated.  After  this 
had  continued  for  some  time,  Mr.  Nichols  read  a  paper 
as  follows :  "I  am,  and  have  at  all  times  been  ready 
and  willing  to  give  the  mayor  full  information  upon 
every  subject  connected  with  the  police  department  or 
its  operations,  but  it  is  not  proper  for  me,  in  a  proceed- 
ing in  which  I  am  denied  the  right  of  counsel,  and 
have  not  been  furnished  with  charges  or  specifications, 
to  make  answer  which  would  seem  to  recognize,  in  any 
way,  the  regularity  of  the  proceedings  against  me." 

After  the  reading  of  this  paper,  a  conversation  of 
the  same  tenor  was  renewed,  which  finally  resulted  in 
the  mayor's  signifying  his  willingness  to  receive  any 
further  statement  from  Mr.  Nichols,  in  the  course  of 
twenty-four  hours,  and  upon  this  announcement,  the 
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mayor  said :  *'  The  matter  is  closed  as  to  Mr.  Nichols." 
On  April  3,  however,  the  mayor  inclosed  a  printed 
copy  of  the  stenographer's  notes  of  the  interview  of 
March  19,  1879  (from  a  supposed  copy  of  which  the 
foregoing  statement  is  made),  accompanied  with  a 
note,  declaring  he  would  give  Mr.  Nichols  a  further 
opportunity  to  be  heard  on  April  6,  1879,  and  that  he 
(the  mayor)  would  then  receive  **any  statement,  ex- 
planation or  argument  in  writing."  The  mayor  further 
wrote :  ''In  the  absence  of  further  answer  or  explana- 
tion by  you,  and  upon  the  statements  of  cause  hereto- 
fore made  by  me  to  you,  if  the  record  shall  remain 
unchanged,  I  shall  transmit  the  same,  together  with  a 
certificate  of  your  removal  from  the  office  of  police 
commissioner,  to  the  governor  for  his  approval." 

To  this  communication  Mr.  Nichols  answered  at 
some  length,  criticising  the  mayor' s  action  and  asking 
if  he  appeared  whether  he  could  have  specifications  of 
the  charges  against  him  ?  whether  witnesses  against 
him  would  be  produced  ?  whether  he  would  be  per- 
mitted to  refute  by  testimony  the  charges  made 
against  him,  and  whether  he  would  be  allowed  counsel 
nx>on  the  hearing  i 

To  this  the  mayor  made  no  reply,  and  on  April  5, 
as  already  stated,  issued  and  sent  to  the  governor  a 
certificate  that  he  had  removed  said  Nichols  for  the 
following  causes : — 

"  First. — ^That  under  the  board  of  police,  of  which 
the  said  Sidney  P.  Nichols  is  a  member,  the  govern- 
ment and  discipline  of  the  police  force  have  become 
lax  and  incapable,  the  police  force  has  deteriorated  in 
efficiency,  and  it  has  become  demoralized,  and  that  no 
satisfactory  explanation  thereof,  or  satisfactory  excuse 
therefor  has  been  made  by  the  said  Sidney  P.  Nichols, 
exonerating  either  himself  or  said  board  from  responsi- 
bility and  blame.  ^ 

^^  Second. — That  the  board  of  police,  of  which  the 
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said  Sidney  P.  Nichols  is  a  member,  as  aforesaid,  has 
not  caased  the  streets  of  the  city  to  be  thoroughly 
cleaned,  and  has  not  removed  from  the  city  daily,  and 
as  often  as  necessary,  all  ashes,  dirt,  mbbish  and  gar- 
bage, and  that  no  satisfactory  explanation  thereof,  or 
satisfactory  excuse  therefor,  has  been  made  by  the 
said  Sidney  P.  Nichols,  exonerating  either  himself,  as 
a  member  of  said  board,  or  said  board,  from  responsi- 
bility and  blame. 

"  Third.— ThB,t  the  said  Sidney  P.  Nichols,  as  snch 
commissioner  of  police,  had  been  negligent  in  his  dis- 
charge of  the  public  duties  which  he  was  bound  to 
perform." 

On  April  7,  1879,  the  governor  notified  Mr.  Nichob 
that  he  would  be  heard  on  the  9th  of  the  same  month, 
on  the  subject  of  the  removal.  On  that  day  Mr. 
Nichols  appeared  at  the  Executive  Chamber  in  Albany, 
and  protested  against  the  proceedings,  but  neverthe- 
less, the  action  of  the  mayor  was  approved  by  the 
governor,  on  April  17 ;  but  on  what  evidence,  if  any, 
the  action  of  the  governor  was  based  does  not  appear. 

This  full  history  of  the  proceedings  up  to  the  time 
of  the  present  application,  which  was  on  due  notice  to 
the  mayor,  governor,  and  the  i)erson  appointed  to  fill 
Mr.  Nichols'  place  in  the  police  board,  Mr.  Charles  F. 
McLean,  has  been  related  to  show  that  the  mayor  in 
the  initiation  of  the  proceedings  for  Mr.  Nichols'  re- 
moval assumed  that  the  charges  were  well  founded ; 
that  on  a  notice  of  five  days,  without  the  aid  of  counsel, 
and  without  the  presence  of  witnesses,  Mr.  Nichols 
was  required  to  establish  his  innocence  of  chaiges,  of 
the  particulars  of  which  he  was  uninformed,  to  a  mag- 
istrate who  had  prejudged  his  case,  and  that  the  order 
of  removal  was  made  either  upon  the  assumed  accurate 
knowledge  of  the  mayor,  or  upon  evidence  taken  in 
the  absence  of  the  accused,  of  the  character  of  which 
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he  was  nninformed,  and  to  rebut  which,  by  reason  of 
its  careful  concealment,  was  simply  impossible. 

The  question  which  this  motion  presents  is — Ought 
the  writ  of  certiorari^  which,  if  allowed,  enables  the 
courts  to  decide  what  power,  if  any,  they  possess  in 
the  premises,  and  whether  the  removal  was  legal  or 
otherwise,  to  issue  1  Its  simple  allowance  decides 
nothing,  except  that  the  questions  involved  are  so 
grave  that  thej  deserve  settlement  by  the  tribunal  of 
ultimate  resort.  Wide  differences  of  opinion  do  exist 
even  in  professional  minds  as  to  the  jurisdiction  of  the 
courts  in  cases  of  this  character,  and  as  to  the  mode 
and  manner  in  which  the  power  of  removal,  vested  in 
the  mayor  of  the  city  of  New  York,  and  the  governor 
of  the  State,  by  the  provisions  of  the  charter  hereinbe- 
fore given,  should  be  exercised;  and  as  the  present 
application  presents  all  fully,  it  would  seem  to  be  wise 
to  so  dispose  of  it  that  all  doubts  should  be  solved,  and 
the  course  of  procedure  in  future  similar  cases  so  well 
defined  that  proceedings  which  must,  in  the  interest  of 
the  good  government  of  the  great  metropolis,  be  some- 
times taken,  should  not  fail  by  reason  of  non-compli- 
ance with  the  terms  of  the  statute.  As,  however, 
various  points  were  discussed  upon  the  hearing,  it  is 
proper  that  my  own  views  on  some  of  them  should  be 
presented. 

The  provision  of  the  charter  of  the  city  of  New 
York  {Laws  qf  1873,  chap.  335,  §  25)  above  quoted,  it 
will  be  remembered,  authorizes  the  removal  of  the 
head  of  a  department  thereof  ''  for  cause  "  only.  The 
meaning  of  those  words,  "for  cause,''  in  the  connec- 
tion in  which  they  occur  is  too  obvious  to  require  ex- 
tended comment.  If  it  had  been  intended  that  the 
power  of  removal  should  exist  in  the  mere  discretion 
of  the  officers  to  whom  it  was  confided,  it  would  have 
been  accomplished  by  the  conferring  thereof  generally, 
without  the  addition  of  any  words  of  restriction.    That 
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the  words,  the  signification  of  which  we  are  discussing, 
were  added  as  a  limitation  upon  the  power  lodged  with 
the  mayor,  shows  that  the  ^'  cause  "  of  removal  should 
be  found  in  some  act  of  omission  or  commission  by  the 
officer  in  regard  to  his  duties,  or  affecting  his  general 
character,  which  the  law  and  a  sound  public  opiuion 
will  pronounce  to  be  sufficient  to  justify  a  forfeiture  of 
the  office,  and  not  in  the  i>olitical  bias  or  personal  dis- 
like of  the  city's  executive  chief  nor  in  his  leanings 
toward  another  individual  for  whom  the  place  is  de- 
aired. 

This  view  of  the  charter  of  New  York,  and  of  the 
same  words  when  occurring,  as  they  do,  in  other  legis- 
lative and  constitutional  enactments,  is  not  novel,  but^ 
on  the  contrary,  has  oftentimes  been  expressed  by 
eminent  statesmen  and  jurists.  On  February  17, 1875 
(see  ''The  City  Record"  of  Feb.  24,  1875),  the  Hon. 
Samuel  J.  Tilden,  then  the  governor  of  this  State, 
wrote  to  Mr.  Wickham,  then  mayor  of  the  city  of  New 
York,  in  regard  to  the  attempted  removal  of  the  cor- 
poration counsel,  as  follows : 

"Removals  for  cause  are  distinguishable  from  re- 
movals which  are  in  the  arbitrary  will  of  the  officer 
vested  with  the  power,  and  which  have  generally  fol- 
lowed the  changes  of  the  removing  power  or  of  party 
ascendency.  .  .  The  principle  on  which  the  whole 
system  rests  is,  that  a  removal  in  such  cases  must  be 
for  a  substantial,  reasonable  and  just  cause.  The 
nature  of  that  cause  it  is  not  now  necessary  to  dis- 
cuss  The  power  therefore  exists  to  give 

legal  effect  to  a  removal  without  obeying  the  rule 
which  is  binding  on  the  conscience  of  the  functionary 
making  it.  But  a  disregard  of  that  rule  would  be  none 
the  less  a  violation  of  right  and  duty.  It  would  be  the 
immoral  power  to  do  wrong,  because  the  law  had  not 
disabled  the  officer  having  the  discretion.  In  the  case 
of  the  governor  such  a  violation,  if  committed  in  evi- 
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dent  bad  faith  or  by  a  gross  abuse  implying  bad  faith, 
would  doubtless  render  him  liable  to  removal  by  im- 
peachment. In  the  case  of  the  mayor  it  would  expose 
him  to  removal  in  the  manner  provided  by  the 
statute." 

It  is  proper  to  state  that  Governor  Tilden,  in  the 
letter  from  which  the  foregoing  quotation  has  been 
made,  assumes  that  the  action  of  the  mayor  and  gov- 
ernor in  a  case  like  this  is  not  reviewable  by  the 
courts,  the  soundness  of  which  assumption  will  be 
hereafter  considered ;  but,  as  a  whole,  it  is  eminently 
worthy  of  perusal  for  its  clear  definition  of  a  removal 
"for  cause,"  and  for  its  cogent  exposition  of  the  dan- 
ger and  wickedness  of  executive  action  which  converts 
a  power  limited  by  such  a  phrase  into  one  resting  upon 
arbitrary  will. 

The  point  we  are  discussing,  however,  has  been 
judicially  settled  in  this  State  in  People  ex  rel,  Mun- 
day  V.  Fire  Commissioners  (72  N.  T.  446).  The  relator 
had  been  removed  from  the  office  of  clerk  in  the  fire 
department  of  the  city  of  New  York.  Section  28  of 
the  aforesaid  chapter  335  of  the  Laws  of  1873  provides 
for  the  appointment  and  removal  by  heads  of  depart- 
ments of  *' all  chiefs  of  bureaus  (except  the  chamber- 
lain), as  also  all  clerks,  officers,  employes,  and  subor- 
dinates in  their  respective  departments,"  and  declares : 
"But  no  regular  clerk  or  head  of  a  bureau  shall  be 
removed  until  he  has  been  informed  of  the  cause  of  the 
proposed  removal,  and  has  been  allowed  an  opportunity 
of  making  an  explanation."  The  General  Term  of  this 
court,  for  the'  First  Department,  on  certiorari^  reversed 
the  action  of  the  board  of  fire  commissioners  in  remov- 
ing Munday  from  office,  and  the  court  of  appeals  sus- 
tained such  reversal.  Judge  Allen,  who  delivered 
the  opinion  of  the  latter  tribunal  (p.  449),  said  :  "  The 
removal  must  be  '  for  cause,'  and  the  process  of  removal 
is  prescribed  by  statute  and  must  be  pursued.    The 
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party  against  whom  the  proceeding  is  taken  most  be 
informed  of  the  cause  of  the  supposed  remoTal,  and  be 
allowed  an  opportunity  of  explanation.  This  necessa- 
rily implies  that  the  '  cause^'  is  to  be  some  dereliction 
or  general  neglect  of  duty,  or  incapacity  to  perf<»m 
the  duties,  or  some  delinquency  affecting  his  g^ieral 
character  and  his  fitness  for  the  office.  The  cause 
assigned  should  be  personal  to  himself,  and  implying 
an  unfitness  for  the  place,  and  such  cause  being  as- 
signed, if  unexplained,  the  removal  may  be  made.  An 
explanation  may  consist  either  of  excusing  any  delin- 
quency, or  apparent  neglect  or  incapacity — that  is, 
explaining  the  unfavorable  appearances,  or  disproving 
the  charges  ;^that  some  other  man  is  a  better  man  than 
the  accused,  or  more  congenial  to  the  appointing  or 
removing  power,  is  not  a  cause  which  the  incumbent 
can  explain  in  the  sense  in  which  that  term  is  used, 
and  is  no  cause  of  removal  within  the  statute.  That 
something  substantial  is  intended  by  the  statute  is 
morQ  evident  from  the  fact  that  the  ^  true  grounds'  of 
the  removal  are  to  be  entered  upon  the  records,  and  ^a 
statement  showing  the  reason  therefor,'  filed  in  the 
department.''.  / 

The  case  before  us  is  even  plainer.  Judge  Allek, 
in  defining  what  ^^cause^^  for  removal  meant,  in  the 
section  of  the  statute  upon  which  that  proceeding  re- 
viewed by  him  was  taken,  was  comi>elled  to  constrne 
it  as  if  the  power  of  removal  was  expressly  stated  to 
be  "/or  cause"  only.  By  section  26,  however,  on 
which  the  action  against  Mr.  Nichols  was  taken,  the 
only  authority  conferred  ui)on  the  mayor  is  "for 
cause;"  and  if  arguments  in  favor  of  his  (Jndge 
Allen's)  interpretation  of  the  words  used  in  section 
38  can  be  drawn  from  the  fact  that  that  section  re- 
quired a  statement  of  the  reasons  for  the  removal  to 
be  filed  in  the  department,  the  same  are  applicable  to 
the  case  before  us,  for  section  36  also  declares,  "when- 
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ever  a  removal  is  so  effected  the  mayor  shall,  nj)on  the 
demand  of  the  officer  removed,  make  in  writing  a  pub- 
lic statement  of  the  reasons  therefor." 

It  can  hardly  be  necessary  to  pursue  the  further 
discussion  of  the  proposition  that  the  power  to  remove 
a  person  from  office  ^^  for  cause  "  means  that  a  reason 
must  exist  which  is  personal  to  the  individual  sought 
to  be  removed,  which  the  law  and  a  sound  public  opin- 
ion will  recognize  as  a  good  cause  for  his  no  longer 
occupying  the  place.  Many  cases  establishing  the 
correctness  of  this  view  can  be  found.  If  the  meaning 
claimed  is  not  sufficiently  clear  as  an  original  proposi- 
tion, sustained  as  it  is  by  the  opinion  of  an  eminent 
statesman  who  once  filled  the  chief  executive  chair  of 
the  State,  the  judgment  of  our  court  of  last  resort  must 
foreclose  and  end  all  argument. 

It  is  claimed,  however,  that  the  removal  of  Mr. 
Nichols  was  '^for  cause"  within  the  definition  given, 
and  for  that  reason  the  order  therefor  was  legal.  It  is 
a  fact  that  the  certificate  sent  by  the  mayor  to  the 
governor  stated  reasons  which,  if  they  be  true,  justified 
action,  provided  the  steps  which  the  law  required  to 
be  taken  in  their  ascertainment  were  followed.  A 
criminal  act  will  justify  the  punishment  of  its  perpetra- 
tor only  when  conviction  therefor  has  been  had  under 
and  through  the  forms  which  the  statutes  provide,  and 
a  removal  from  office,  to  be  effectual,  must  follow  the 
process  prescribed  for  it. 

This  brings  us  to  the  inquiry — ^What  should  have 
been  the  course  of  procedure  in  the  case  before  us  %  In 
the  discussion  of  this  question,  which  relates  to  the 
manner  of  removing  one  of  the  heads  of  a  very  impor- 
tant department  in  a  great  city,  and  not  to  the  ordinary 
summary  dismissal  of  a  laborer  or  clerk,  the  peculiar 
phraseology  of  the  act  must  not  be  forgotten.  The 
removal  must  be  '*/(?r  cause  ^^ — /.  «.,  for  some  good 
reason,  which  actually  exists,  and  not  for  a  false 
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reason,  which  the  removing  power  honestly  but  mis- 
takenly believes  to  be  true.  The  right  to  investigate 
is  nec(iS8arily  conferred  upon  the  individual  or  body, 
who  or  which  is  authorized  to  act  in  a  given  direction 
upon  the  existence  of  certain  facts,  which  furnish  the 
only  basis  for  proposed  action  ;  and  when  such  action 
taken  will  affect  the  rights  of  another,  he,  who  is  to  be 
so  affected,  must  be  heard  upon  an  investigation, 
which  is  to  ascertain  the  truth  of  alleged  facts,  on 
which  dei)ends  the  power  to  act  to  his  injury.  Quite 
early  in  the  jurisprudence  of  this  ^tate  (Hickock  «. 
Scribner,  3  Johns.  Cas.  311-315),  Radcliff,  J., 
said :  ^^  I  consider  it  a  maxim  of  natural  justice  and  of 
universal  law,  an  axiom,  not  now  to  be  proved,  that  no 
man  ought  to  be  affected  in  his  rights  by  the  judgment 
or  decree  of  any  court  without  an  opi)ortunity  of  being 
previously  heard  in  his  defense."  The  principle  thus 
clearly  stated  must  also  be  applicable  to  any  tribunal 
which  has  power  to  judicially  decide  a  question  affect- 
ing the  rights  of  another,  whether  it  is  a  court  in  name 
or  not,  because  the  reason  on  which  it  is  founded 
applies  to  both  ;  and  this  "  opportunity  to  be  heard," 
required  not  only  by  an  axiom  of  the  law,  but,  in  the 
proceeding  against  Nichols,  demanded  by  the  positive 
words  of  the  statute  on  which  it  was  based,  involves, 
necessarily,  a  definite  and  specific  statement  of  the 
charge,  a  reasonable  time  to  answer  it,  the  right  to 
hear  and  examine  the  evidence  by  which  it  is  at- 
tempted to  be  sustained,  to  produce  testimony  to  show 
its  falsity,  and  the  aid  and  advice  of  counsel  in  the 
conduct  of  the  examination.  All  this  seems  to  be  so 
elementary  in  the  minds  of  persons  living  under  the 
common  law  that  citation  of  authority  to  sustain  it  is 
perhaps  unnecessary  labor.  If,  however,  the  sound- 
ness thereof  is  questioned,  the  following  authorities 
will  remove  all  doubt. 

Judge  DiLLOK,  in  his  work  on  municipal  corpora- 
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tions  (2  ed.  §  191),  in  considering  the  manner  of  re- 
moving a  municipal  officer,  says :  "The  proceeding  in 
all  cases,  when  a  motion  is  for  'cause,  is  adversary  or 
jadicial  in  its  character,  and  if  the  organic  law  of  the 
corporation  is  silent  as  to  the  mode  of  procedure,  the 
substantial  principles  of  the  common  law  as  to  pro- 
ceedings aflfecting  private  rights  mUst  be  observed."  In 
section  192,  he  states  that  "the  officer  is  entitled  to  a 
personal  notice  of  the  proceedings  against  him,  and  of 
the  time  when  the  trial  body  will  meet ;"  and  in  sec- 
tion 193,  he  says ;  "  There  must  be  a  charge  or  charges 
against  him,  specifically  stated,  with  substantial  cer- 
tainty ;  yet  the  technical  nicety  required  in  indict- 
ments is  not  necessary,  and  reasonable  time  and 
opportunity  must  be  given  to  answer  the  charges  and 
to  produce  his  testimony  ;  and  he  is  also  entitled  to  be 
heard  and  defended  by  counsel,  and  to  cross-examine 
the  witnesses,  and  to  except  to  the  proofs  against  him. 
If  the  charge  be  not  denied,  still  it  must,  if  not  admit- 
ted, be  examined  and  proved.  When  the  si)ecific 
charge  stated  is  insufficient  to  justify  the  removal, 
or  when  the  removal  is  erroneous,  and  no  good  and 
sufficient  ground  therefor  appears,  the  officer  is 
entitled  to  a  Tnandamus  to  restore  him?'* 

The  author  cites  many  adjudged  cases,  both  in 
England  and  in  this  country,  in  support  of  his  posi- 
tions, which  are  not  referred  to  in  this  opinion.  They 
will  be  found  to  fully  justify  his  conclusions.  There  is 
a  single  case,  however  (Murdock  %.  Trustees  of  Phillips' 
Academy),  which  was  twice  before  the  supreme  court 
of  Massachusetts  (7  Pick.  303 ;  12  Id.  244)  worthy  of 
Bi)ecial  attention. 

Dr.  Murdock  had  been  removed  from  the  position 
of  professor  in  the  seminary  by  the  trustees.  The 
charter  gave  the  right  to  remove  for  "gross  neglect 
of  duty,  scandalous  immorality,  mental  incapacity,  or 
any  other  just  and  sufficient  cause.''   In  the  opinion  re- 
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portedinTP/cA:.,  Parkeb,  C.  J.y  in  discussing  the  suffi- 
ciency of  charges  (p.  330),  says:  ^'  Secondly,  it  is  alleged 
that  the  articles  of  charge  are  not  sufficiently  definite 
and  particular,  and  this  would  be  a  material  objection 
if  sustained  by  the  record ;  for  we  hold  that  by  analogy 
to  trials  on  criminal  accusation  in  courts  of  justice,  and 
the  principles  of  the  constitution,  no  man  can  be  de- 
prived of  his  office,  which  is  a  valuable  property,  with- 
out having  the  offense  with  which  he  is  charged  fully 
and  plainly,  substantially  and  formally  described  to 
him.  This  enters  so  essentially  into  the  justice  of  the 
case,  and  into  the  character  of  a  fair  trial,  that  it  onght 
never  to  be  dispensed  with.  Without  it  the  party 
does  not  know  what  to  defend  against,  nor  can  another 
body  to  which  there  may  be  an  api)eal  ascertain  the 
applicability  or  the  effect  of  the  evidence."  In  12 
Pwk.j  the  court,  per  Shaw,  C.  J.,  describes  the  course 
of  procedure  to  be  observed  by  a  body  empowered  to 
remove  a  person  from  office  (p.  263) :  "  1.  A  monition  or 
citation  of  the  party  to  appear.  2.  A  charge  given  him 
which  he  is  to  answer^  called  a  libel.  3.  A  competent 
time  assigned  for  the  proofs  and  answers.  4.  A  liberty 
for  counsel  to  defend  his  cause  and  to  except  against 
the  proofs  and  witnesses.  6.  A  solemn  sentence  after 
hearing  all  the  proofs  and  answers."  The  learned 
chief  justice  quotes  these  rules  from  2  Bums  Eoc. 
Law^  145,  and  then  adds :  '^  It  is  not  to  be  insisted  on 
that  in  exercising  the  powers  vested  in  a  new  jurisdic- 
tion, where  no  forms  are  prescribed,  any  predse  coarse 
as  to  forms  must  be  followed,  but  these  rules  indicate 
the  course  which  must  in  substance  be  pursued  by 
every  tribunal  acting  judicially  upon  the  rights  of 
others." 

In  People  ex  rel.  Munday  t?.  Fire  Commissioners  (73 
N.  T.  445),  referred  to  above,  it  will  be  remembered  (see 
p.  499),  Judge  Allxx  said :  '^  The  party  against  whom 
the  proceeding  is  taken  most  be  informed  of  the  cause 


ABBOTT'S    NEW   OASES.  487 

Matter  of  Nicbola. 

r 

of  the  supposed  removal,  and  be  allowed  an  opportu- 
nity of  explanation.  .  .  .  An  explanation  may  consist 
either  of  excusing  any  delinquency  or  apparent  neglect 
or  incapacity — that  is,  explaining  the  Tmfavorable  ap- 
pearance or  disproving  the  charges." 

In  People  ex  rel.  Gaxling  v.  Van  Allen  and  others 
(65  i\r.  T.  31),  the  court  of  appeals  expressly  adjudi- 
cates one  question  which  this  application  presents — 
the  right  to  be  heard  by  counsel.  The  case  brought 
up  for  review  the  proceedings  of  a  court-martial,  before 
which  tribunal  that  privilege  had  been  denied.  The 
judgment  of  the  military  tribunal  was  reversed,  and  it 
was  held  that  section  189  of  the  '^  General  Regula- 
tions," which  forbade  the  appearance  of  counsel  eo 
nann/ie^  was  unconstitutional  and  void,  because  section 
6  of  article  1  of  our  State  constitution  provides  for  the 
presence  of  counsel  for  the  accused  ^^in  any  court 
toAatever.^^  It  needs  no  argument  to  prove  that  any 
proceeding  initiated  to  remove  a  person  from  a  public 
office  before  a  person  or  body  having  jurisdiction  to 
decide  upon  the  existence  of  ''cause"  for  removal,  is 
judicial  in  its  character,  and  the  tribunal  to  which  it  is 
presented  is  a'  court  for  that  particular  purpose,  and 
that  therefore  the  constitutional  provision  is  applica- 
ble. In  the  face  of  that  constitutional  enactment,  and 
of  the  decision  of  the  court  of  last  resort,  the  order  of 
the  mayor  to  the  i)olicemen  to  remove  counsel  from  the 
room,  in  which  they  were  lawfully  present  to  guard 
their  client's  rights,  was,  at  least,  singular  and  extra-' 
ordinary. 

If  the  conduct  of  the  mayor  in  the  removal  of  Mr« 
Nichols  be  tested  by  the  well  established  course  of 
procedure  to  be  observed  in  cases  of  that  character,  it 
is  very  clear  that  it  cannot  be  upheld.  There  was  no 
specific  statement  of  charges ;  the  aid  of  counsel  was 
denied ;  the  proofs  against  the  accused  were  not  taken 
in  his  presencoi  nor  was  he  informed  of  the  nature 
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thereof;  no  opportunity  to  produce  witnesses  was 
a£Forded  ;  and,  in  short,  not  a  single  right  secured  by 
the  law,  except  to  appear  and  prove  his  innocence  of 
general  charges,  was  accorded.  It  is  possible  that  the 
mayor  acted  upon  what  he  supposed  was  personal 
knowledge  ;  and  if  he  had  any,  perhaps,  as  he  was  the 
city's  official  executive  head,  it  might  be  taken  by  him 
as  evidence ;  but  it  is  most  obvious  that  he  might  ha?e 
been  mistaken,  and  it  was  the  clear  right  of  the  accused 
to  an  explicit  statement  by  the  mayor  of  that  supposed 
knowledge,  to  the  end  that,  if  he  was  in  error,  previ- 
ously formed  opinions  might  be  corrected  and  removed 
by  proof. 

This  brings  us  to  the  consideration  of  the  last  ques- 
tion presented — can  this  court  review  the  action  taken! 

As  to  the  right  t6  issue  the  writ  to  the  mayor,  there 
can  be  no  doubt.  It  has  been  so  often  decided,  that  it 
is  no  longer  an  open  question.  The  following  cases, 
and  many  others  to  be  found,  are  directly  in  point  :— 
People  ex  rel.  Bancroft  v.  Weygant,  16  Hun^  646; 
People  V.  Board  of  Police,  89  N.  T.  606 ;  People  ex 
Td.  Polk  n.  Board  of  Police  and  Excise  of  the  city  of 
Brooklyn,  69  Id.  468 ;  People  ex  rel.  Clapp  v.  Board 
of  Police  of  the  city  of  New  York,  72  Id.  416 ;  People 
ex  rel.  Munday  v.  Board  of  Fire  Commissioners  of  the 
city  of  New  York,  72  Id.  446.  As  to  the  governor,  the 
question  is  not  free  from  difficulty,  for  there  are  cases, 
and  notably  that  of  Southerland  v.  Governor  (29  Mich. 
820),  which  hold  that  the  action  of  the  chief  executive 
of  the  State  cannot  be  reviewed  nor  questioned  by  the 
courts.  The  argument  against  the  power  of  the  courts, 
to  state  it  in  the  language  of  the  attorney-general's 
brief,  submitted  on  this  motion,  is:  "The  powers  of 
the  State  government  are  by  the  constitution  divided 
into  three  co-ordinate  departments — ^legislative,  judicial 
and  executive — each  independent  of  the  other,  except 
in  so  far  as  subordinated  by  the  constitution/' and 
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theref ore,  the  conclusion  follows  that  the  one  cannot 
question  or  review  the  action  of  the  other.  Undoubt- 
edly this  prox)osition  is  in  a  general  sense  sound,  and 
yet  sometimes  it  is  not  true.  The  courts  must,  when 
their  power  is  invoked,  declare  what  the  law  is,  and 
enforce  and  protect  public  and  private  rights  under  it. 
They  have  not,  it  is  true,  the  power  to  prescribe  and 
define  executive  action  in  matters  of  public  policy  or 
political  expediency,  or  matters  vested  in  simple  exec- 
utive discretion,  nor  to  dictate  to  the  legislature  the 
course  of  legislation,  but  they  can,  and  frequently  do 
interfere  with  executive  action,  which,  contrary  to  the 
law,  as  they  expound  it,  wrongfully  interferes  with  the 
persons  or  rights  of  individuals,  and  they  can  and  do 
frequently  declare  legislation,  though  it  has  been  en- 
acted in  the  manner  prescribed  by  the  constitution,  to 
be  contrary  to  the  fundamental  law,  and  void.  It  is, 
as  has  already  been  said,  the  constitutional  prerogative 
of  the  judicial  department  of  the  government  to  declare 
what  the  law  is,  whenever  a  question  under  it  is  prop- 
erly submitted,  and  at  the  instance  of  the  public  or  of 
private  parties  to  enforce  all  its  remedies,  and  afford 
all  its  protection.  In  a  republican  form  of  govern- 
ment, there  can  be  no  officer  or  person  beyond  the 
jurisdiction  of  the  courts,  for  there  is  none  above  the 
law.  Will  it  be  seriously  argued  that  if  the  governor 
of  the  State  seizes  an  individual,  and  detains  him,  that 
the  courts  have  no  power  to  inquire  into  the  detention, 
and,  if  illegal,  release  him  i  If  the  governor,  contrary 
to  law,  though  professing  to  act  in  conformity  there- 
with, by  virtue  of  his  office  takes  a  man's  property,  are 
the  courts  impotent  to  afford  relief  t  If  the  governor 
unlawfully  prevents  a  x>6rson  from  discharging  the 
duties  of  an  office  of  which  he  is  the  rightful  incum- 
bent, are  the  doors  of  the  courts  barred  to  him  when, 
as  a  suitor  for  justice,  the  party  interfered  with  seeks 
relief  ?    And  when  the  governor  is  clothed  with  judicial 
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f  mictions  to  decide  a  question,  which  any  other  person 
could  as  well  have  been  authorized  to  determine  as  he, 
is  his  action  incapable  of  review  while  that  of  any  oth» 
officer  or  individual  is  reviewable  t  These  questions 
can  have  but  one  answer,  unless  the  chief  executive  is 
above  and  beyond  the  law,  which  no  one  will  contend.' 
The  jurisdiction  of  courts  cannot  be  controlled  or  lim- 
ited by  the  official  position  of  any  one.  When  they 
issue  a  mandate,  commanding  an  act,  they  do  so  not 
because  the  person  commanded  is  their  legal  inferior, 
but  because  the  law  is  the  superior  of  all,  and  its  com- 
mandments must  be  obeyed ;  and  when  they  restrain 
action,  it  is  because  the  law  restrains.  There  can  be 
no  clashing  between  the  executive  and  judicial  depart- 
ments of  government,  when  to  the  former  is  committed 
all  discretionary,  governmental,  political  and  execntire 
action,  and  to  the  latter,  the  interpretation  of  law,  and 
the  administration  of  justice  under  it.  The  checks  and 
balances  of  government  are  better  preserved  by  con- 
ceding to  each  department  thereof  its  appropriate 
sphere  of  action,  than  by  limiting  the  general  jurisdic- 
tion of  the  one  by  the  official  grade  of  the  individual 
filling  another. 

These  general  principles  are  well  sustained  by  ad- 
judged cases. 

In  Commonwealth  v.  Fowler  (10  Mass.  290),  the  ap- 
pointment of  Fowler  by  the  governor  to  the  office  of 
probate  judge  of  Hampden  county  was  questioned  by 
qttfO  warranto.  In  answer  to  the  point  distinctly  made, 
that  the  action  of  the  executive  was  above  question, 
the  court  (p.  301),  said :  ''  The  other  objection  is  that  an 
information  of  the  nature  before  us  in  this  case  does 
not  lie  against  an  officer  appointed  by  the  supreme  ex- 
ecutive authority  of  the  commonwealth.  And  it  is 
said  that  as  the  executive  had  the  exclusive  right  of 
appointing,  so  it  must  have  exclusively  the  right  to 
determine  when  a  vacancy  in  office  exists,  the  ffiling  of 
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which  appertains  to  that  branch  of  the  government, 
the  executive  being  a  branch  of  the  sovereignty  of  the 
commonwealth  equally  independent  with  the  jadiciary. 
Oar  government  is  founded  on  principles  not  known  to 
the  laws  of  any  other  country.  The  sovereignty  of  the 
commonwealth  remains  in  the  people.  The  several 
departments  of  the  government — the  legislative,  the 
executive  and  the  judicial — are  the  agents  of  the  people 
in  their  respective  spheres.  When  the  legislature  en- 
act a  law  not  authorized  by  the  constitution,  it  is  the 
-part  and  the  duty  of  the  judiciary  to  declare  it  void. 
When  the  executive,  in  an  act  or  appointment,  over- 
leaps the  bounds  prescribed  to  it  by  the  constitution 
and  the  laws,  it  is  alike  the  part  and  the  duty  of  the 
judiciary  to  pronounce  such  act  or  appointment  null 
and  void." 

To  precisely  the  same  effect  are  the  following  cases, 
each  presenting  the  identical  question  decided  in  the 
Massachusetts  case:  Morton  v.  Mayor,  New  York 
Daily  Begister^  of  November  15,  1878 ;  Hogan  v.  Car- 
berry,  4  Cincinnati  Law  BvUetin^  No.  7,  March,  1879 
(in  tMs  last  case  the  governor  had  removed  tin  officer 
and  appointed  another;  the  court  held  this  action 
void) ;  Page  v.  Hardin,  8  B.  Monroe^  648. 

The  famous  case  of  Marbury  9.  Madison  (1  Oranchy 
137)  fully  sustains  the  positions  taken  in  this  opinion. 
Chief  Justice  Marshall  concedes  that  ''  by  the  con- 
stitution of  the  United  States  the  president  is  invested 
with  certain  important  political  powers,  in  the  exercise 
of  which  he  is  to  use  his  own  discretion,  and  is  account- 
able only  to  his  country  in  his  i)olitical  character  and  to 
liis  own  conscience."  Certain  officers,  too,  appointed 
by  the  president,  the  learned  judge  declares,  when 
they  act  by  his  orders,  ^4n  cases  in  which  the  execu- 
tive possesses  a  constitutional  or  legal  discretion,"  are 
beyond  the  control  of  courts.  ^^  But,"  he  adds,  ^^  when 
a  specific  duty  is  assigned  by  law,  and  individual  rights 
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depend  on  the  performance  of  that  duty,  it  seeim 
equally  clear  that  the  individual  who  considers  himself 
injured  has  a  right  to  resort  to  the  laws  of  his  coantry 
for  a  remedy."  And  again  the  learned  judge  says: 
"  What  is  there  in  the  exalted  station  of  the  officer 
which  shall  bar  a  citizen  from  asserting  in  a  conrt  of 
justice  his  legal  rights,  or  shall  forbid  a  court  to  listen 
to  the  claim,  or  to  issue  a  mandamuSy  directing  the 
I)erformance  of  a  duty,  not  depending  on  executive 
discretion,  but  on  particular  acts  of  congress  and  the 
general  principles  of  the  law  ?  It  is  not  by  the  office 
of  the  person  to  whom  the  writ  is  directed,  but  the 
nature  of  the  thing  to  be  done,  that  the  propriety  or 
impropriety  of  issuing  a  Tnandamus  is  to  be  deter 
mined." 

In  State  of  Ohio  ex  rel.  Whiteman  and  others  «. 
Salmon  P.  Chase,  Governor,  &c.  (5  Ohio  St.  628),  one 
question  involved  was  the  power  of  the  court  to  issue 
a  mandamus  to  the  governor.  Upon  that  question  the 
court,  per  Bartley,  C.  J.,  said:  *'Can  the  chief  ex- 
ecutive officer  of  the  State  be  directed  or  controlled  in 
his  official  action  by  proceedings  in  mandamus  t  It 
is  claimed,  on  the  part  of  the  defense,  that  inasmuch 
as  the  government  is  by  constitution  divided  into  the 
three  separate  and  co-ordinate  departments — the  legis- 
lative, the  executive  and  the  judicial — and  inasmuch 
as  each  department  has  the  right  to  judge  of  the  con- 
stitution and  laws  for  itself,  and  each  officer  is  respon- 
sible for  an  abuse  or  usurpation  in  the  mode  pointed 
out  by  the  constitution,  it  necessarily  follows  that  each 
department  must  be  supreme  within  the  scope  of  its 
powers,  and  neither  subject  to  the  control  of  the  other 
for  the  manner  in  which  it  performs,  nor  ita/ailure  to 
perform,  either  its  legal  or  constitutional  duties.  This 
argument  is  founded  on  theory  rather  than  reality. 
That  each  of  these  co-ordinate  departments  has  duties 
to  perform  in  which  it  is  not  subject  to  the  controlling 
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or  directing  authority  of  either  of  the  others  must  be 
conceded.  But  this  independence  arises  not  from  the 
grade  of  the  officer  performing  the  duties,  but  the 
nature  of  the  authority  exercised.  Under  our  system 
of  government,  no  officer  is  placed  above  the  restrain- 
ing authority  of  the  law,  which  is  truly  said  to  be  uni- 
versal in  its  behests,  '  all  paying  it  homage,  the  least 
as  feeling  its  care,  and  the  greatest  as  not  exempt  from 
its  powers ;'  and  it  is  only  where  the  law  has  author- 
ized it  thaJt  the  restraining  power  of  one  of  these  co- 
ordinate departments  can  be  brought  to  operate  as  a 
check  upon  one  of  the  others.  .  .  .  While  the  au- 
thority of  the  governor  is  supreme  in  the  exercise  of 
his  political  and  executive  functions,  which  depend  on 
the  exercise  of  his  own  judgment  or  discretion,  the 
authority  of  the  judiciary  of  the  State  is  supreme  in 
the  determination  of  all  legal  questions  involved  in 
any  matter  judicially  brongh  t  before  it.  Although  the 
State  cannot  be  sued,  there  is  nothing  in  the  nature  of 
the  office  of  governor  which  prevents  the  prosecution 
of  a  suit  against  the  person  engaged  in  the  discharge 
of  its  duties.  This  is  fully  sustained  by  the  analogy 
of  the  doctrine  of  the  supreme  court  in  the  case  of 
Marbury  v.  Madison  (1  Cranchy  170)." 

The  question  of  the  power  of  the  courts  to  interfere 
with  and  annul  the  action  of  the  chief  executive  of  the 
State,  when  such  action  affected  private  rights,  was, 
by  our  own  court  of  appeals,  settled  in  favor  of  its  ex- 
istence, in  People  ex  rel.  Lawrence  v.  Brady  (66  N.  T. 
183).  Lawrence  had  been  arrested  by  order  of  the 
governor  of  this  State  to  be  extradited  to  the  State  of 
Michigan,  on  the  requisition  of  its  governor,  and  had 
been  refused  a  discharge  on  habeas  corpus  in  the  lower 
courts.  The  court  of  appeals,  however,  reversed  the 
prior  decisions  and  discharged  the  prisoner,  holding 
that  the  evidence  upon  which  the  governor  issued  his 
warrant  of  extradition  was  insufficient. 
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In  the  inai;ter  of  Briscoe  (61  How.  422),  the  writer  of 
the  present  opinion  discussed  the  same  question  (pp. 
328-330),  and  reached  the  same  conclusion.  That 
opinion  is,  however,  only  referred  to  for  the  purpose 
of  showing  that  the  views  herein  expressed,  as  to  the 
authority  of  the  courts  to  interfere  with  execudve 
action,  are  not  new  to  him,  but  have  been  long  since  de- 
liberately adopted  and  formally  expressed.  They  are 
also  sustained  in  the  matter  of  Manchester,  6  Cal,  237; 
in  fiartman  v.  Aveline  (supreme  court  of  Indiana),  13 
Wes.  Jut.  208 ;  Wilcox  «.  Nolze  (supreme  court  of 
Ohio),  Id.  209. 

Upon  reason  and  principle,  then,  it  is  held  that 
when  the  governor  of  a  State  refuses  to  act  as  the  law 
directs,  or  when  he  acts  contrary  to  law  to  another's 
injury,  or  when  he  makes  an  error  or  mistake  in  the 
discharge  of  a  judicial  duty,  which  the  statute  might 
have  authorized  another  to  perform,  in  any  of  these 
cases  the  party  aggrieved  may  seek  the  protecti(»i  of 
the  courts,  who,  in  listening  to  the  complaint  and  in 
redressing  the  grievance,  if  any  exists,  usurp  no  exec- 
utive functions,  but  simply  assert  and  exercise  their 
own. 

It  is  assumed  that  the  action  which  the  governor  of 
this  State  was  called  upon  to  take  when  the  mayor 
transmitted  to  him  the  certificate  of  removal  of  Nichols 
was  judicial  in  its  character.  It  is  true  he  is  an  execu- 
tive officer,  but  that  fact  does  not  make  every  duty 
imposed  upon  him  one  of  an  executive  nature.  He 
was  called  upon  to  judge  and  decide  whether  the 
reasons  which  the  mayor  gave  for  the  removal  were 
sufficient,  and  not  only  that,  but  he  was  bound  (see 
letter  of  Governor  Tilden  referred  to  above)  "  to  take 
all  information  necessary  to  enable  him  to  decide 
whether  he  ought  to  give  or  withhold  his  approval  of 
an  act  of  removal  initiated  by  the  mayor,  under  the 
law  which  defines  their  respective  powers  and  obliga- 
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tions  in  such  cases."  In  short,  he  was  to  determine 
for  himself  whether  there  was  "cause"  for  the  re- 
moval ;  or,  to  use  the  language  of  Judge  Allen,  in 
People  V.  Fire  Commissioners  (72  iT.  T.  449),  *'Some 
dereliction  or  general  neglect  of  duty,  or  incapacity  to 
perform  the  duties,  or  some  delinquency  affecting  his 
general  character  and  his  fitness  for  the  office."  To 
argue  that  the  investigations  of  such  questions  and 
their  determination  is  not  the  exercise  of  judicial  power 
would  be  a  frivolous  discussion. 

A  careful  examination  of  the  questions  which  this 
application  involves  has  led  to  the  conclusion  that  the 
court  has  the  power  to  review  the  action  of  both  the 
mayor  and  the  governor,  and  that,  to  use  no  stronger 
language,  the  facts  require  its  exercise.  Whilst,  how- 
ever, holding  that  the  action  of  the  chief  executive  of 
this  State  is,  in  a  case  like  the  present,  reviewable  by 
the  courts,  still,  respect  for  the  high  office  should  induce 
judicial  tribunals  to  be  sparing  in  the  use  of  their 
reviewing  power,  when  process  is  asked  to  issue  to  or 
against  him  directly  ;  and  they  should  not,  therefore, 
grant  a  writ  of  certiorari  directed  to  him  unless  there 
is  no  other  remedy.  In  the  present  case  all  the  rights 
of  Mr.  Nichols  can  be  guarded  by  a  review  of  the  action 
of  the  mayor.  If  that  be  reversed  and  held  for  naught 
the  approval  of  the  governor  falls  with  it,  for  the  con- 
clusion of  both  the  mayor  and  governor  must  stand  to 
make  effectual  the  removal.  Besides,  their  action  is 
separate  and  not  joint.  Each  makes  a  separate  and 
independent  decision,  and,  in  my  judgmen^^  each 
should  be  separately  reviewed. 

The  writ  asked  for  will  be  issued  to  the  mayor  and 
is  refused  as  to  the  governor,  not  because  his  action  is 
beyond  review,  but  because  it  is  unnecessary,  and  also 
because  one  issuing  to  both  jointly  might  be  held 
irregular. 
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Pro.  has  no  application  to  such 
appeals.  Eldridge  v,  Underhill, 
17  Bun,  241. 

When  no  undertaking  'required 
of  appellant  to  county  court.  Hal- 
lenbeck  «.  Company  E,  18th  Regi- 
ment, 17  ffun,  284. 

When  question  not  presented  by 
exception,  cannot  be  considered  on 
appeal.  Hunt  v.  Church,  73  N,  Y. 
616. 
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A  fact,  aasamed  to  be  true  on  the 
trial,  not  to  be  disputed  on  appeal. 
Hill  V.  Heermans,  17  Hun,  470. 

Reyiew  of  evidence  taken  on  the 
trial  of  a  challenge  in  a  criminal 
case.     6  Ahb.  New  Cos,  1,  8d,  fufte. 

Disallowing  amendments  on  ap- 
peal from  a  justice's  court  to  a 
county  court.  McS^instry  v.  Sah- 
ler,  17  Euriy  186. 

Exceptions  to  refusal  of  a  judge 
or  referee  to  pass  upon  questions 
of  fact  present  no  questions  for 
review  on  appeal.  Arrowsmith  v, 
O'SuUivan,  44  Super.  Ct.  (J.  d  8.) 
578. 

Construction  of  complaint  on 
appeal.  Sparmann  v,  Eeim,  44 
Buper.  Ot.  (J.  db  8.)  168. 

Necessity  of  showing  that  what 
is  claimed  on  the  argument  of  an 
appeal  was  an  objection  raised  on 
the  trial,  but  which  the  printed 
case  does  not  clearly  indicate,  was 
then  relied  upon  and  stated  to  the 
court.  Beers  o.  Shannon,  73  iT.  F. 
S92. 

Permission  of  respondent  to  an 
appeal  from  an  order  sustaining  a 
demurrer  to  a  complaint  on  two 
grounds,  to  contend  upon  appeal 
that  the  complaint  was  sustainable 
on  either  ground,  though  but  one 
had  been  adjudicated  by  the  court 
below.  Donnelly  «.  West,  17  jBun, 
664. 

When  appellate  court  should  not 
reverse  imposition  of  terms  for  dis- 
continuance of  action.  Byron  v, 
Durrie,  6  Ahb.  Neto  Cm.  135. 

When  error  in  reception  of  in- 
competent evidence,  not  cause  for 
reversal.  Branch  o.  Levy,  44  8uper. 
Ot.  (J.  d  R)  507. 

When  admission  of  evidence  in- 


competent, but  not  working  any 
injury,  not  cause  for  levemL 
When  refusal  to  charge  not  error. 
Menard  «.  Stevens,  44  Supm:  CL 
{J.  d  8.)  515. 

Costs  on  appeal,  not  given  to  the 
party  unsuccessful  on  such  appetl, 
although  he  may  recover  judgment 
finally.  Union  Trust  Co.  «.  Whi- 
ten, 17  ITtm,  598. 

Risk  of  appellant  in  an  appeil 
from  an  order  granting  a  new  trial 
Affirmance  of  order  requires  jodg- 
ment  absolute  against  appellant. 
When,  and  terms  upon  which  ap- 
pellant from  such  an  order  will  be 
permitted  to  withdraw  the  appeal 
Mackay  v.  Lewis,  78  JT.  7.  882. 

Risk  of  party  appealing  to  court 
of  appeals  from  an  order  granting 
a  new  trial,  to  have  any  exception 
passed  upon,  which  might  hare 
been  made  a  ground  of  reversal  by 
the  general  term,  whether  it  was 
in  fact  so  made  or  not.  Erekeler 
tj.  Thaule,  78  2f.  T.  608. 

L.  1852,  p.  76,  c.  82,— relating 
to  writs  of  error  in  criminal  cases, 
— amended  by  extending  it  to  re- 
view of  any  decision  or  order 
quashing  any  indictment  L.  1879, 
p.  288,  c.  176. 

8  J?.  5.  6  ed.  p.  103,  {  27  [sea 
15], — ^relating  to  writs  of  error  and 
certioraris  in  criminal  cases,— 
amended  by  declaring  when  a  con- 
viction is  to  be  deemed  a  final 
judgment.  L.  1879,  p.  499,  c 
449. 

V.    To  THE  Court  of  Afpkaia 

When  appeal  from  an  order  of 
general  term  granting  a  new  trial 
in  a  case  tried  by  a  jury,  will  not 
be  entertained  by  the  court  of  ap- 
peals. Harris  v.  Burdett,  78  If.  T, 
186. 
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Order  opening  judgment  by  de- 
fault, discretionary,  and  in  absence 
of  evidence  of  an  abuse  of  the  dis- 
cretion, not  reviewable  by  court 
of  appeals.  Lawrence  v.  Farley, 
78  K  T.  187. 

When  order  granting  an  attach- 
ment, appealable  ;  one  refusing  or 
vacating,  not  appealable  to  court 
of  appeals.    Allen  v.  Meyer,  78  N. 

r.  1. 

What  only  reviewable  by  court 
of  appeals  on  appeal  from  order 
granting  alimony  pendente  lite. 
Kennedy  e.  Kennedy,  78  2f.  T. 
869. 

Mistake  in  entering  judgment 
in  action  by  plaintiff,  suing  in  a 
representative  capacity,  as  if  in  his 
favor  personally,  not  reviewable 
by  court  of  appeals.  Beers  v. 
Shannon,  73  ilT.  T.  292. 

YL  To  THE  Gbkbral  TSRIC 

Necessity  of  entering  a  formal 
order  when  exceptions  are  ordered 
to  be  heard  in  the  first  instance 
at  the  general  term.  Webster  v. 
Cole,  17  Hun,  607. 

Power  of  general  term  to  review 
evidence.  When  finding  of  a  ref- 
eree will  not  be  disturbed.  Roosa 
9.  Smith,  17  Bun,  188. 

When  general  term  cannot  re- 
duce damages  awarded  by  verdict 
of  jury  in  action  for  malicious  pros- 
ecution. Thaule  v.  Krekeler,  17 
Eun,  888. 

What  can  be  considered  upon  an 
appeal  from  a  judgment  only. 
American  Medicine  Co.  v,  Keisler, 
44  Super.  Ct.  (J.  tSt  8.)  557. 

Be-argument  ordered  when  for- 
mer decision  is  based  in  part  on  a 
decided    case,    subsequently   re- 


versed.    Freeman  e.  Falconer,  44 
Super.  Ct.  (J.  A  8.)  679. 

Ex  parte  order  discontinuing  ap- 
peal, vacated  for  non-compliance 
with  supreme  court  rule  No.  25. 
Gouraud  v.  Trust,  17  Hun,  678. 

APPROPRIATIONS. 

Appropriations  for  certain  ex- 
penses 01  government,  and  supply- 
inff  deficiencies  in  former  appro- 
priations.    L.  1879,  p.  849,  c.  272. 

Appropriations  for  certain  ex- 
penses of  government,  and  supply- 
ing deficiencies  in  former  appro- 
priations.    L.  1879,  p.  658,  c.  607. 

ARBITRATION. 

Discontinuance  of  an  action  by 
a  submission  to  arbitration  even 
though  submission  void  :  submis- 
sion to  arbitration  by  married  wo- 
man void;  also,  when  it  involves  a 
claim  to  an  estate  in  land  in  fee. 
When  decision  of  arbitrator  upheld 
in  part  and  reversed  in  part.  Keep 
e.  Keep,  17  Hun,  162. 

ARREST  AND  BAIL. 

When  false  statements  as  to 
pecuniary  resources,  a  ground  for 
arrest.  Witmark  v.  Herman,  44 
Super.  Ct.  (J.  A  8.)  144. 

When  bail  on  arrest,  having  been 
indemnified,  not  allowed  to  sur- 
render the  principal:  what  a  suf- 
ficient indemnity.  Mills  v,  Rode- 
wald,  17  Hun,  297. 

ASSAULT  AND  BATTERY. 

Defense  to  action  for  assault  and 
battery,  that  it  was  to  protect 
assailants  property.  Bliss  e.  John- 
son, 78  N.  T.  629. 

ASSIGNMENT. 
Maker  of  note  or  acceptor  of  a 
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bill  negotiating  the  same,  not  an  mortgage  assignment.    Tobias  f. 


assignor.  .  Comstock  v.  Hier,  73  N. 
r,  269. 

Assignment  of  debts  due  from 
a  manufacturing  company  to  its 
laborers:  right  of  the  assignee  to 
sue  a  stockholder  therefor.  Pilcher 
«.  Brayton,  17  Hun,  429. 

Right  of  assignee  of  laborer  of 
a  manufacturing  company  to  en- 
force payment  from  stockholder. 
Krauser  v.  Ruckel,  17  Hufij  468. 

Hon  -  assignability  of  action 
against  a  railroad  for  payment  of 
excessive  fare.  McBn^tney  «. 
Rome,  Watertown,  &c.  R.  R.  Co., 
17  Mun,  885. 

When  agreement  by  judgment 
debtor  to  pay  money  out  of  a  trust 
fund,  not  an  assignment  thereof  so 
that  it  can  be  reached  by  receiver 
in  supplementary  proceedings. 
McEwen  «.  Brewster,  17  Hun,  228. 

Validity  of  assignment  by  hus- 
band direct  to  wife  as  between 
themselves.  Seymour  «.  Fellows, 
44  Super.  Ct.  (J.  dk  8,)  124. 

Right  of  wife  to  assign  her  in- 
terest in  policy  of  insurance  on  life 
of  her  husband.  Fowler  «.  But- 
terly,  44  Super,  Ct,  (J,  dt  S,)  148. 

When  agreement  by  assignee  of 
the  contractee  to  purchase  land  to 
pay  the  vendor,  not  enforceable  by 
latter.    Roe  v.  Barker,  17  Eun,  84. 

Covenant  in  assignment  of  mort- 
gage guaranteeing  its  payment,  not 
to  be  varied  by  parol  evidence  of 
a  conditional  delivery.  Van  Brunt 
«.  Day,  17  flw»,  166. 

Assignment  of  mortgage  not  in- 
validated by  reason  of  assignor's 
not  having  been  in  possession  for 
one  year  prior  thereto.  Non-ap- 
pUcabiUty  ot2R8.  691,  {  6,  to  a 


Mayor,  &c.  of  N.  Y.,  17  flwi,  5»i 

ASSIGNMENT    FOR  BEKBFIT 
OF  CREDITOBS. 

Not  avoided  by  failure  of  ts- 
signee  to  give  bond.  Plume  & 
Atwood  Manuf.  Co.  0.  Straass,  17 
Hun,  586. 

When  a  State  insolvent  law  if 
suspended  by  U.  8.  Bankrupt  Act. 
Boese  «.  Locke,  17  JStm,  270. 

ATTACHMENT, 

Lien  of,  dischaiged  by  aa  u- 
signment  in  bankruptcy,  and  pay- 
ment of  money  to  sheriff  by  cred- 
itor of  bankrupt,  no  discbarge  of 
debt  Duffield  «.  Horton,  73  N. 
r.  219. 

Attachment  against  property  of 
one  copartner  will  reach  only  bis 
share  in  the  surplus  after  partner" 
ship  debts  are  fully  paid.  Staats 
«.  Bristow,  78  Ni  T,  264. 

When  action  deemed  commesoed 
in  court  of  common  pleas  in  pro- 
ceedings under  section  237  of  Code 
of  Procedure.    Allen  «.  Heyer,  7S 

-ar.  r.  i. 

One  undertaking  cannot  be  gina 
to  discharge  two  attacbments,  is- 
sued in  different  actions.  Waltoa 
V.  Daly,  17  ffun^  601. 

When  objectious  to  be  takes  to 
the  form  of  a  bond  given  on  tbe  is- 
suing of  an  attachment.  Wbtt 
damages  recoverable  undersucbi 
bond.  Northrup  «.  Garrett,  17 
iTtta,  497. 

When  judgment  entered  in  wit 
commenced  by  attachment,  binds 
only  what  was  held  thoreoader. 
Cromwell  9.  Gallup,  17  Ew,  49. 

Deposition  of  a  witness  m9^ 
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compelled  under  section  401  of 
code  of  Procedure,  to  be  used  on  ap- 
plication for.  Allen  o.  Meyer,  78 
if.  F.  1. 

ATTORNBY  AND  CLIENT. 

L,  1877,  c  417,  S  8,  subd.  17,  re- 
lating to  the  admiflsion  to  the  bar 
of  gradoatas  of  law  schools, — 
amended  by  postponing  its  eiSect, 
and  excepting  others  therefrom  on 
certain  conditions.  L,  1879,  p. 
85,  c.  85;  Id,  p.  8B4,  c.  257;  Id. 
p.  428,  c  849. 

When  liens  of  attorney  not  pro- 
tected by  the  court.  McBratney  «. 
Rome,  Watertown,  ^kc  R.  R.  Co., 
17  Hun,  885. 

Limitation  of  time  to  collect  a 
claim:  what  a  reasonable  time. 
Lawson  v.  Bachman,  44  Su^.  Ct. 
iJ.  di  8.)  996* 

When  attorney  precluded  from 
refusing  to  testify  under  claim  of 
privileged  communications.  Sheri- 
dan V.  Houghton,  0  Aib.  New  €m, 
234. 

When  client  not  permitted  to 
discontinue  without  paying  bis 
attorney.  Bryon  «.  Durriei  6  Al^ 
New  Cos.  185. 

Right  of  attorney  to  be  protected 
when  receiver  is  substituted  for  his 
client  Matter  of  Wilds,  6  Abb, 
New  Cm.  807. 

Non-liability  of  attorney  for 
stenographer's  fees.  Bonynge  v. 
Field,  44  Super.  Ot,  (J.  d  8,)  581. 

ATTORNET-GBNERAL. 

Nature   of   proceeding   by,    to 

whid  op  Ufe  insurance  company. 

Attorney-General  v.  North  America 

life  Ina.  Co.,  6  Abb.  New  Coi.  298. 

AWARD. 
When  award  of  commissioners 
of  estimate   and  assessment^  ap- 


pointed to  acquire  lands  for  street 
improvement  *  in  N.  Y.  City,  con- 
clusive. Matter  of  Department  of 
Parks,  78  N.  T.  560. 

BAIL. 

When  and  how  further  bail  re- 
quired in  criminal  cases.  L.  1879, 
p.  108,  c  59. 

To  what  county  execution 
against  the  person  should  be  issued 
before  action  on  bail  bond.  John- 
son e.  Myer,  17  Huny  282. 

In  cases  of  felony.  People  «. 
Bhattuck,  6  Abb,  New  Cos.  88. 

BAILMENT. 

Liability  of  a  national  bank  for 
the  loss  through  its  gross  negli- 
gence of  securities  received  by  it 
as  a  gratuitous  bailee.  Pattison  o. 
Syracuse  Nat  Bank,  17  Hun,  419. 

BANES  AND  BANKING. 

Deposits  of  stocks  in  bank  de- 
partment by  banks,  banking  asso- 
ciations and  individual  bankers, 
regulated.     L.  1879,  p.  826,  c.  247. 

Z.  1888^  p.  245,  c.  122,  authoriz- 
ing banking,  as  amended  by  L. 
1874,  p.  147,  c.  126,  further 
amended  in  section  15  by  omitting 
requirement  of  consent  and  ap- 
proval of  superintendent  of  bank- 
mg  department,  and  extending  its 
provisions  to  cities  whose  popu- 
lation does  not  exceed  thirty 
thousand.  X.  1879,  p.  170,  c.  122. 

Regulation  of  the  character  of 
the  investments  of  banks  of  de- 
posit.    L.  1879,  p.  489,  c.  428. 

2.  R  8,  (6  ed.)  p.  828,^  147,  re- 
lating to  banking  associations  and 
bankers,  amended  by  limiting  com- 
pensation of  receivers  of  moneyed 
mstitutions  to  $10,000  per  annum. 
L.  1879,  p.  495,  c.  442. 

L.  1859,  p.  627,  c  277,  provid- 
ing  for  reauction  of  the  capital 
stock  of  banking  associations, 
amended  by  omitting  limitation  of 
$100,000.    L.  1879,  p.  170^  c  122. 
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What,  superintendent  of  banking 
department  may  reqaire  quarterly 
report  to  contain.  People  o.  Vail, 
6  AVb.  New  Cos.  206. 

Peijnry  by  bank  officer  in  mak- 


ing quarterly  report.      People  o.  Nat.  Bank  and  Loan  Co.  of  Wate^ 


Yail,  6  Ahb.  New  Co*.  206. 

Liability  of  banking  corporation 
for  misappropriation  by  its  presi- 
dent of  a  depositor's  property.  Cut- 
ting «.  Marlon,  6  Abb.  New  Cos. 
888;  affi'd  in  17  Hun,  578. 

Liability  of  a  national  bank  for 
the  loss  through  its  gross  negli- 
gence of  securities  received  by  it 
as  a  gratuitous  bailee.  Pattison  v, 
Syracuse  Nat.  Bank,  17  Bun,  410. 

Indorsement  of  promissory  note 
by  a  married  woman,  charging  her 
separate  estate,  is  a  personal  secu- 
rity, and  a  national  bank  is  not 
prohibited  from  taking  it.  Third 
National  Bank  o.  BUike,  73  N.  T. 
260. 

Liability  of  bank  for  payment  of 
check  upon  a  forged  indorsement 
of  payee's  name.  Right  of  deposi- 
tor to  assume  that  bank  will  ascer- 
tain genuineness  of  indorsements. 
Welsh  «.  German  American  Bank, 
78  N.  T.  424. 

When  a  bank  entitled  to  bill  of 
interpleader.  German  Exchange 
Bank  o.  Commissioners  of  Excise, 
6  Alb.  New  Com,  894. 

^BANKRUPTCY. 

Effect  of  appointment  of  an  as- 
signee in  bankruptcy  to  avoid 
attachment  levied  within  four 
months,  although  a  composition 
was  assented  to  before  his  appoint- 
ment. Cromwell  «.  Gktllap,  17 
Hun,  149, 

When  a  state  insolvent  law  is 


suspended  by  the  T7.  8.  Bankrapt 
Act.  Boese  9.  Locke,  17  Eun,  87(1 
When  proceedings  in,  do  ii0i 
divest  a  lien  acquired  by  a  Bbeiiff 
under  a  lien  made  prior  thereta 


town  «.  Babbitt,  17  Hun,  447. 

Discharge  of  lien  of  attachment 
by  an  assignment  in  proceedmgs  in 
bankruptcy  without  action  of  the 
court  Duffield9.Horton,78iir.7. 
218. 

Jurisdiction  of  state  court  of  an 
action  by  an  assignee  in  bank- 
ruptcy to  recover  property  fiaodo- 
lently  assigned.  When  ahenB  not 
exempt  from  liability  under  bank- 
rupt act.  Olcott  «.  MacLesD,  7S 
N  T.  223. 

When  re9  a<f^t«&0(ito  aB  to  special 
partnership.  Durant  «.  Aben- 
droth,  44  Sa^.  Ct.  (/.  A8,)m. 

BENEVOLENT  BOCIETlEa 

L,  1848,  p.  447,  c.  819,  for  in- 
corporating benevolent,  &c.,  socie- 
ties, amended  by  providing  for 
changing  the  title  of  the  members 
of  their  managing  board,  or  in- 
creasing or  reducmg  the  number 
thereof.    JL   1879,  p.  329,  c  251 

BILL  OF  LADING. 

When  a  common  carrier  liable 
for  damages -for  non-delivery  un- 
der a  bill  of  lading  containing 
clause  requiring  consignee  inmie- 
diately  to  remove  goods,  or  tbej 
would  be  sent  to  a  warehouse  or 
public  store.  Thomson  v.  Liter- 
pool,  &c.  Steam  Co.,  44  Super,  (X 
(J.  d  8,)  407. 

BILLS,   NOTES  AND  CHECKa 
L  Natubb   and   Requisitis  0 
Gbnbbal. 
When  settlement  of  a  litigatioo 
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a^ufficient  consideration  for  prom- 
issory notes.  Feeter  «.  Weber, 
44  Super,  Ot.  {J.  it  8,)  255. 

What  a  sufficient  consideration 
for  a  check  given  on  exchange  of 
real  estate.  Raubitschek  o.  Blank, 
44  Super.  Ct.  (J.  A  S,)  564. 

When  note  payable  to  order  of 
caahier,  is  in  law  payable  to  the 
bank.  Wayne  Co.  Savings  Bank 
«.  Low,  6  Abb,  New  Cos.  76. 

When  principal  not  liable  for 
bill  of  exchange  signed  by  agent 
in  his  own  name.  Joynson  v. 
Richard,  U  Super.  Ct,  (J,  d  8.)  16. 

When  an  accommodation  prom- 
issory note  made  by  one  of  two 
members  of  a  firm,  valid  against 
the  firm.  National  Bank  of  Chit- 
tenango^  v.  Morgan,  73  JV.  F. 
598. 

Presumption  that  one  of  three 
signers  of  a  promissory  note  did  so 
as  surety  for  other  two.  Sayles  v. 
Sims,  73  K  T,  551. 

When  receipt  of  a  new  note 
taken  through  mistake  of  fact,  not 
payment  of  an  old  one.  National 
Bank  of  Chittenango  v,  Morgan, 
78  Hr.  r.  593. 

When  payment  of  less  than  face 
of  a  promissory  note,  a  complete 
accord  and  satisfaction.  Failure  of 
consideration  by  stoppage  in  tran- 
$itu,  Babcock  v,  Bonnell,  44  Su- 
per, Ot.  (J.  A  S,)  568. 

l^tle  to  notes  given  by  stock- 
holders of  an  insurance  company 
to  make  up  deficiency  in  capital 
stock.  Black  River  Insurance  Co. 
€.  N.  Y.  State  Loan  &  T.  Co.,  78  N. 
T,  282. 

When  payment  by  check  takes  a 
contract  out  of  statute  of  frauds ; 
and  when  it  becomes  a  good  and 


valid  payment.    Hunter  «.  Wetsell, 
17  Hun,  185. 

What  alteration  of  note  payable 
*'  in  gold  or  its  equivalent,"  suffi- 
cient to  discharge  sureties.  Church 
«.  Howard,  17  ITun,  5. 

n.  Tranbfbbs  of   Bills,  Notbs 
Aio)  Checks. 

When  legal  title  to  a  promissory 
note  in  a  holder  thereof,  though  it 
appears  that  the  transfer  to  him  is 
merely  colorable.  Freeman  «.  Fal- 
coner, 44  Super.  Ct.  (J.  db  S,)  182. 

Indorsement  of  a  promissory 
note  by  a  married  woman,  charg- 
ing her  separate  estate^  not  a 
mortgage.  Third  National  Bank 
V.  Blake,  78  N.  T,  260. 

YI.  Rights  of  Holdbb  in  Good 
Faith  ajh)  fob  Value. 

When  possessor  of  misappropri- 
ated negotiable  paper  compelled  to 
account  to  true  owner  for  proceeds. 
Comstock  V,  Hier,  78  N.  T,  269. 

Measure  of  damages  for  conver- 
sion of  promissory  note.  Thayer 
«.  Manley,  78  N,  T,  805. 

When  maker  of  note  given  to 
compound  a  felony  may  recover 
from  the  payee  what  he  has  been 
compelled  to  pay  to  a  bona  Jlde 
holder  thereof.  Haynes  v.  Rudd, 
17  Hun,  477. 

Vn.  What  Dealings  with  Pbik- 

cipal  will  dischabob 

Indobsbb. 

When  extension  of  time  by 
holder  of  note  to  maker  docs  not 
discharge  a  married  woman  f^om 
her  indorsement.  Third  National 
Bank  v.  Blake,  78  N.  T.  260. 
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ym  LawofPlacb. 
Law  of  place  as  applicable  to 
conflict  of  laws  as  to  usury;  deliv- 
ery of  note  by  deposit  in  post- 
office.  Wayne  Ca  Sayings  Bank 
e.  Low,  0  Abb.  New  Cos,  76. 

IX.  FoBGBD  Paper. 

I>rawer  of  check  payable  to 
order  of  payee,  not  bound  by  pay- 
ment thereof  by  bank  on  a  forged 
indorsement.  Welsh  «.  German 
American  Bank,  78  N.  T.  424. 

BILLS  OF  PABnCULARS. 

In  an  action  by  legatee  against 
executor,  what  should  be  stated 
in.  Eberhardt  e.  Schuster,  6  AJbb. 
New  Cm.  141. 

BOND. 

What  a  sufficient  consideration. 
When  a  party  liable  on  a  bond 
g^ven  to  strengthen  a  bank.  Hnrd 
9.  Green,  17  J3un,  827. 

When  obligor  of  bond  to  indem- 
nify sheriff  with  condition  that  if 
action  should  be  brought  against 
the  latter  the  former  should  be 
permitted  to  defend,  discharged 
from  liability  by  sheriffs  employ- 
ing his  own  attorney.  Preston  e. 
Tates,  17  iZttn,  92. 

When  purchaser  for  value  of 
negotiable  security  protected. 
Dutchess  Co.  Mnt.  Ins.  Co.  e. 
Hachfield,  78-^:  T.  226. 

.fima^/Sti^purchaserof  negotiable 
bonds  may  collect  the  whole 
amount  secured  thereby,  and  is 
not  limited  to  the  amount  paid  by 
him.  Grand  Rapids  ^  Ind.  R.  R. 
Co.  V.  Sanders,  17  Sun,  652. 

SUtu  of  debt  upon  a  bond  dis- 
tinguished from   one   on  simple 


contract.     Been  e.  ShaanoB,  7S 
N.  r.  292. 

Issue  of  duplicate  railroad  boadi 
for  those  destroyed.  Rogen  «. 
Chicago  ^Northwestern  B.  B.  Goi, 
a  ANk  New  C^  25^ 

BOUNDARIBS. 

Provision  for  commission  to  as- 
certain boundary  between  New 
York  and  Connecticut  L  1878, 
p,  288,  c.  166. 

Byidence  of  intent  of  psrtiei  to 
limit  grant  of  lands  within  oertaia 
boundaries  described,  and  not  ac- 
cording to  a  standing  ditiaion 
fence.  Jones  v.  Smith,  78  Jf.  7, 
205. 

Detennination  of  boondaiy  line 
between  New  York  and  New  Jar 
sey  south  of  Staten  IsUnd.  Peopla 
ex  rd.  Morris  v.  Superriaon  of 
Richmond,  78  N.  Y.  893. 

BROKER. 

When  payment  by  purduier  to 
broker,  employed  to  bay  or  aell, 
does  not  discharge  him  from  liabil- 
ity to  the  vendor.  Hanison  v. 
Ross,  44  Buiper.  Ot.  (J.  d  8.)  830. 

When  commissiona  of  real  estate 
broker  are  payable  in  land,  sad 
when  he  can  recover  money  valae 
for  his  services.  Bailey  e.  Gtid- 
ner,  6  Abb.  New  Ctu.  Mr  ii^l 

BROOKLYN. 

Construction  of  L.  1871,  e.  8SS, 
authorizing  opening,  Ac  of  18th 
street  Matter  of  City  of  Brook- 
lyn, 78  N.  r.  179. 

BY-LAW. 

When  injunction  not  granted  to 
enforce  a  ^y-law  of  an  asaodatioD. 
Onondaga  Co.  Milk  Assoc  f.  WtSi, 
17  Sw^  494. 
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OANAL& 

FroTiuon  for  improving  naviga- 

tioQ  of  the  canals.    X.   1879,  p. 
698,  c.  539. 

Superintendent  of  public  works 
to  designate  clerks  to  administer 
oaths.     X.  1879,  p.  414,  c.  881. 

Penalty  for  receiving  by  or  pay- 
ing to  lock-tenders  or  other  em- 
ployees of  canals,  fees  or  rewards. 
Z.  1879,  p.  468,  c.  403. 

Permanent  appropriation  of  land 
for  the  repair  of  the  banks,  prisms 
and  other  structures  of  canals, 
authorized.  X.  1879,  p.  228,  c. 
152. 

L.  1877,  p.  417,  c.  404,  provid- 
ing for  sale  of  certain  lateral  canals, 
amended  verbally  in  sections  8  and 
11,  and  by  substituting  **  superin- 
tendent of  public  works*'  for 
**  canal  commissioners,"  and  fixing 
time  for  sale,  and  requiring  guar- 
antees from  any  railroad  purchas- 
ing.    L.  1879,  p.  578,  c.  522. 

What  not  a  ratification  by  legis- 
lature of  illegal  contract  by  canal 
commissioners.  People  £r  reh 
Sage  9.  Schuyler,  17  Hun^  106. 

When  peremptory  writ  of  man- 
damus granted  to  compel  canal  ap- 
prisers  to  make  return  to  an  appeal. 
People  ex  rel  Freer  «.  Canal  Ap- 
praisers, 78  N.  T.  443. 

CARRIER. 

When  liability  of  railroad  as 
common  carrier  after  transporta- 
tion to  place  of  destination,  ceases. 
Faulkner  «.  Hart,  44  Bu;pw.  Ot.  {J. 
d  8.)  471.         •     • 

When  liable  as  warehouseman. 
Fairfax  v.  N.  T.  Central  Sc  H.  R. 
R.  R.  Co.,  78  K  r.  167. 

When  chargeable  with  notice  of 
contents  of  bill  of  lading  received 
without  objection,  and  bound  there- 
by. Hill  V,  Syracuse,  Binghamton 
&  N.  T.  R.  R.  Co.,  73  If.  Y.  851. 


When  one  receiving  from  the 
agent  of  an  express  company  a 
receipt  for  baggage,which  contains 
a  special  contract  limiting  liability 
of  company,  is  not  bound  by  its 
terms.  Madan  «.  Sherard,  78  N. 
T.  829. 

CAUSE  OP  Acnoif. 

When  action  by  owner  of  land, 
maintainable  against  superinten- 
dent of  streets,  to  restrain  him  from 
grading  and  repairing  sidewalk. 
Birdsall  v.  Clark,  73  N.  T.  78. 

When  insurer  can  and  when  he 
cannot  collect  damages  from  third 
person  whose  wrongful  act  caused 
a  loss.  Connecticut  Fire  Ins.  Co. 
«.  Erie  Rw.  Co.,  78  K  T.  899. 

When  action  against  defendant 
and  other  trustees  of  manufactur- 
ing company,  no  bar  to  an  action 
against  him  alone  for  same  cause. 
Douglass  9.  Ireland,  78  if.  Y.  100. 

When  action  to  restrain  a  rail- 
road company  from  using  land  for 
its  road  and  for  damages,  main- 
tainable. Murdock  «.  Prospect 
Park  &  Coney  Ishmd  R.  R.  Co.,  78 
N.  r.  579. 

When  mutual  misapprehension 
or  mistake,  sufficient  to  sustain 
action  to  set  aside  gratuitous  trans- 
fer of  property  from  wi(e  to  hus- 
band. Boyd  «.  De  La  Montagnie, 
78  jy.  r.498. 

When  receiver  of  a  misappro- 
priated promissory  note  in  pay- 
ment of  an  antecedent  debt,  liable 
to  accommodation  indorser.  Corn- 
stock  V.  Hier,  78  IT.  Y.  269. 

CEMETERIES. 
Provisioiis  in   relation  to  the 
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stock   of   rural   cemeteries.      X. 
1879,  p.  155,  c.  107. 

L.  1847,  p.  125,  c.  183,  §  7,  re- 
lating to  lots  of  niral  cemeteries, 
amended  by  providing  when  lots 
may  be  altered,  and  also  making 
provision  for  agreements  for  pur- 
chase of  land  by  the  association, 
and  for  changing  prices  of  lots. 
L,  1879,  p.  157,  c.  108. 

Land  nvhlle  actually  used  as  a 
cemetery,  exempt  from  execution 
and  taxes.  Lands  held  by  city  of 
Rochester,  excepted.  L,  1879,  p. 
897,  c.  810. 

L.  1868,  p.  820,  c.  402,  authoriz- 
ing tax  on  lot  owners  in  incoipo- 
TBted  rural  cemeteries,  amended  in 
section  2,  by  including  special 
meetines,  and  permitting  imposi- 
tion of  tax  not  to  exceed  one  dol- 
lar on  each  lot  by  a  vote  of  a  ma- 
jority voting  at  an  annual  meeting. 
L.  1879,  p.  467,  c.  411. 

The  law  in  relation  to  violation 
of  graves,  8  R.  6.  (6  ed.)  p.  965, 
f  IB  [i  18],  amended.  X.  1879,  p. 
28,  c.  24. 

CERTIORARI. 

Return  to  writ  of,  to  be  taken  as 
conclusive,  and  acted  upon  as  true : 
remedy,  if  false  in  fact ;  if  insuffi- 
cient in  form.  People  ex  rd.  Sims 
0.  Fire  Commissioners  of  N.  T., 
78  N,  T.  487. 

To  review  decision  on  a  writ  of 
habeclM  corptu,  Leary*s  case,  6  AVb. 
Nm,  Com.  48. . 

When  granted  to  review  pro- 
ceedings of  executive  officer.  Mat- 
ter of  Nichols,  6  Abb,  Nmo  Cos. 
474. 

CHAMPERTY    AND    MAINTE- 
NANCE. 

When  possession  of  land,  not  ad- 
verse so  as  to  render  a  deed  thereof 
void  for.  Matter  of  Department 
of  Parks,  73  N.  T.  560. 


CHATTEL  MORTGAGE. 

X.  1878,  p.  767,  c.  501,  relstiDg 
to  filing  of  chattel  mortga^ 
amended  in  section  8,  by  profiding 
for  refiling  of  mortgage  wbeo 
mortgagor  does  not  reside  m  the 
State.  X.  1879,  p.  470,  c.  418. 

How  chattel  mortgage  can  be 
discharged  of  record.  X.  1879,  p. 
236,  c  171. 

When  terms  of,  may  be  vuied 
by  parol  evidence.  Bainbridge  e. 
Richmond,  17  JSun,  891. 

When  mortgagee  takes  no  title 
to  things  not  in  existence  at  the 
time  of  execution  of  chattel  mort- 
gage. Cresseyv.  Sabre,  17  ifiiii,  120. 

Validity  of  unrecorded  chattel 
mortgage  a^  against  one  porchie- 
ing  of  the  mortgagor  with  knowl- 
edge of  its  existence.  Gilder- 
sleeve  e.  Landon,  78  JT.  7.  609. 

CITY  COURT  OP  YONKERa 

When  appeals  from,  must  be  to 
general  term  of  supreme  oonrt. 
Mitchell  V.  Pike,  17  iTtm,  141 

CLOUD  ON  TTTLB. 

When  resort  may  be  bad  to  a 
court  of  equity  to  set  aside  an  ap- 
parent lien,  or  incumbranoe. 
Schroeder  e.  Gnmey,  78  N.  7. 4J0. 

CODE  OF  CIVIL  PROCKDURB. 

§  5.  (Amended  by  providing  that 
sitting  of  courts  may  be  pri- 
vate m  certain  cases.)  L 
1879,  p.  290,  c.  210. 

§68.  (Amended  by  snbstitatlDg 
**  or  "  for  ••  and*'  between  the 
words  *'  attorney  "  and  **coim- 
selor.")  X.  1879,  p.  600,  c.  544 

§  66.  (Amended  by  adding  at  the 
end  thereof  a  prevision  in  re- 
lation to  the  hen  of  an  atttff- 
ney  or  counselor-at-law.)  X 
1879,  p.  617,  c.  642. 


NEW    YORK    STATE    REPORTS. 


609 


S  74.  (Amended  by  ezcepting 
agreements  between  attorneys 
and  counselors,  or  either,  to 
divide  between  themselves 
compensation  received.)  Z. 
1870,  p.    600,  c.  542. 

{  89.  (Amended  by  omitting  af tor 
«  possesses  '*  at  beginning  of 
the  last  clause,  the  words,  *4n 
the  absence  of  the  clerk  and 
the  deputy-clerk,")  L,  1879, 
p.  617,  c.  542. 

I  108,  subd.  3.  (Amended  by  in- 
serting **  or  under-sheriff" 
after  * '  sheriff  "  in  the  first  line, 
and  substituting  **  presiding 
ofiScer  "  for  **  sheriff  "  in  secona 
line.)   L,  1879,  p.  600,  c.  542. 

{  190.  (Does  not  render  orders 
made  after  judgment,  appeal- 
able to  court  of  appeals.)  Law- 
rence «.  Farley,  73  N,  Y.  187. 

§  242.  (Amended  by  adding  *'  min- 
utes-books" to  stationery  to 
be  furnished  by  the  sheriff.) 
L,  1879,  p.  600,  c.  542. 

I  282.   (Who  a  Jxmafide  mortgagee 

within.)    Brouwer  o.  Loomis, 

17  Hun,  439. 

1 285.  (Amended  by  omitting  after 
<*  possesses "  in  the  second 
line,  the  words  *Mn  the  ab- 
sence of  the  clerk  and  the  dep- 
uty-clerk.") L.  1879,  p.  617, 
c.  542. 

§  297.  (Amended  by  substituting, 
*'  An  issue  of  law  in  an  action 
in  the  court  must  be  tried  at 
the  general  term,"  for  the  for- 
mer words  of  the  section.)  X. 

•       1879,  p.  601,  c.  542. 

1 811.  (Amended  by  providing  for 
compensation  of  deputy  sheriff 
designated  to  attend  sitting  of 
court,  and  empowering  judges 
to  require  more  than  one  dep- 
uty if  necessary.)  L,  1879,  p. 
468,  c.  414. 

{  816,  subd.  3.  (Amended  by  limit- 
ing it  to  an  action  ''com- 
menced "  against  an  executor, 
Ac.,  and  providing  that  the 
court     might    continue     an 


action  against  an  executor, 
&c.,  or  might  substitute  him 
in  place  of  a  defendant.)  X. 
1879,  p.  601,  q.  542. 

§  395.  (Date  of  written  acknowledg- 
ment or  promise,  to  take  a  case 
out  of  the  statute,  need  not  ap- 
pear in  the  writing  or  be  evi- 
denced by  writing.)  Kincaid 
«.  Archibald,  73  N.  7.  189. 

§  399.  (What  evidence  inadmissible 
under.)  Hill  v,  Heermans,  17 
Hun,  470. 

§  403.  (Amended  by  entirely  re- 
modeling and  changing.)  L, 
1879,  p.  601,  c.  542. 

{ 417.  (Amended by  omitting  ''and 
post-office " after  "office " ad- 
dress, and  substituting  "spe- 
cifying" for  "which  must 
be  "  a  place  within  the  State, 
and  adding  "where  there  is  a 
post-office.")  i.  1879,  p.  601, 
c.  542. 

J  419.  (Amended  by  inserting 
'*  either  the  defendant  ap- 
pears, or  by"  between  "un- 
less" and  "  a  notice  is  served," 
&;c.)    X.  1879,  p.  601,  c.  542. 

1 426.  (Amended  by  changing  subd. 
3  to  subd.  4,  and  inserting  a 
new  subd.  3,  providing  for 
service  upon  the  sheriff  for  a 
cause  specified  in  §  158.)  L, 
1879,  p.  601,  c.  542. 

{432,  subd.  3.  (Who  not  a  manag- 
ing agent  within.)  Sterett  «. 
Denver  &  Rio  Grande  Rw.  Co., 
n  Hun,  316. 

I  438.  (Amended  by  adding  to 
subd.  1,  "or  where,  after  dili- 
gent inquiry,  the  defendant 
remains  unknown  to  the  plaint- 
iff, or  the  plaintiff  is  unable 
to  ascertain  whether  the  de- 
fendant is  or  is  not  a  resident 
of  the  State;"  and  by  omitting 
after  "  where  "  in  subds.  4  and 
5, the  words,  "the  defendant 
is  a  resident  of  the  State, 
and".)  X.  1879,  p.  602,  c 
542. 
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1 489.  (Remodeled  and  changed.) 
Z.  1879,  p.  602,  c.  542. 

{  440.  (Amended  in  the  middle  of 
the  section  by  transposing  the 
words,  '*  without  the  State," 
and  putting  them  before  the 
phrase  '*upon  the  defendant 
personally,"  and  inserting 
after  the  latter,  '*if  he  is  of 
full  age,  or  an  infant  of  the 
age  of  fourteen  years  or  up- 
wards.") L,  1879,  p.  608,  c. 
542. 

S  450.  (Amended  by  adding  at  the 
end  thereof  '*It  is  not  neces- 
sary or  proper  to  join  her  hus- 
band with  her  as  a  party  in 
any  action  or  special  proceed- 
ing affecting  her  separate  prop- 
erty.") L,  1879,  p.  617,  c.  542. 

(  451.  (Amended  by  omitting  at 
the  end  of  the  third  sentence, 
the  words,  *'  and  for  that  pur- 
pose, an  unknown  person  is 
deemed  not  to  be  a  resident  of 
the  State.")  X.  1879,  p.  603, 
c.  542. 

§  470.  (Application  for  appointment 

of  guardian  mS.  litem  may  be 

made  by  a  general  guardian 

appointed  in  another  State.) 

Freund  e.  Washburn,  17  J9un, 

543. 

i  471.  (Amended  by  adding  at  end 
of  first  clause  the  woj^s,  '*  or 
after  service  thereof  is  com- 
plete, as  prescribed  in  section 
four  hundred  and  forty-one  of 
this  act.")  X.  1879,  p.  603,  c. 
542. 

{  472.  (Amended  by  inserting  after 
**  capacity,"  in  the  second  sen- 
tence, *'  for  an  infant  defend- 
ant;" by  omitting  "such" 
after  ** appointed,"  and  in- 
serting *^ad  litem  ^^  after 
"guardian"  in  the  last  sen- 
tence.) L,  1879,  p.  617,  c.  542. 

{  484,  subd.  8.  (What  causes  of  ac- 
tion cannot  be  joined  under.) 
French  e.  Salter,  17  Eun,  546. 

{  507.   (Amended  by  omitting  at 


end  of  first  sentence  th^ 
words,  "but  they  most  not 
be  inconsistent  with  each 
other.")  L.  1879,  p.  60i,  c.  541 

§  511.  (Amended  by  substitating 
after  "  where/'  in  the  first  tvo 
lines,  the  words,  "the  aosver 
of  the  defendant,  expressly  or 
by  not  denying,  admits  a  psrt 
of  the  plain tifTs  claim  to  be 
just,"  instead  qf  "a  part  of 
the  plaintiff's  claim,  wbicli 
may  be  severed  from  the^^ 
mainder,  is  admitted  upon  the 
pleadings.")  Z.  1879,  p.  e04, 
c.  542. 

§525,  subd.  3.  (Amended  by  insert- 
ing in  the  second  clause  tfter 
"attorney  resides"  the  words, 
**  or,  if  the  latter  is  not  a  resi- 
dent of  the  State,  the  ooonty 
where  he  has  his  office.")  L 
1879,  p.  604,  c  642. 

§§  585,  536.  (Haye  not  changed  the 
law  as  to  what  defendant  maj 
set  forth  in  bis  answer,  sad 
prove  on  the  trial  in  mitigft- 
tion  in  action  for  sUader.) 
Hatfield  o.  Lasher,  17  Am,  23. 

§537.  (Amended  by  omittiog  St  the 
end  "and  the  issae  of  Isw 
arising  upMi  the  demarrer 
must  be  tried  at  the  proper 
term,"  and  by  adding,  "and 
the  denial  of  the  application 
does  not  prejudice  any  of  the 
subsequent  proceedings  of 
either  party.  Costs,  as  upon 
a  motion,  may  be  awarded  op- 
en an  application  pursuant  to 
this  section.")  L.  1879,  p. 
604,  c.  542. 

§  549.  (Amended  by  adding  a  sub- 
division numbered  "4**  pro- 
viding for  case  when  the  rigbt 
to  arrest  depends  upon  the 
nature  of  the  action.)  L 
1879,  p.  604,  c.  542.  But  this 
amendment  does  not  apply  to 
actions  already  commenced. 
Id,  p.  619,  c.  542,  §  2. 

§  550,  sutxi.  2.  (Amended  by  substi- 
tuting '  *  where  "  for  "when  **in 
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second  line,  and  omitting  after 
the  word  ** defendant"  m  the 
aame  line  the  words  '^  has  been 
l^lty  of  a  fraud  in  contract- 
ing or  incurring  the  liability ; 
or".)  L,  1879,  p.  605,  c.  642. 
Bat  this  amendment  does  not 
apply  to  actions  already  com- 
menced.    Id,  p.  610,  c.  542, 

}557.  (Amended  by  inserting  in  the 
first  line  after  *' granted"  the 
words  **  in  a  case  specified  in 
section  five  hundred  and  forty- 
nine  of  this  act;"  and  by  omit- 
ting the  rest  of  the  first  sen- 
tence after  '*  exists,"  and  add- 
ing in  place  thereof  ^'against 
the  defendant,  as  prescribed 
in  that  section.  It  may  be 
granted,  in  a  case  specified  in 
section  five  hundred  and  fifty 
of  this  act,  upon  like  proof 
that  a  snfllcient  cause  of  action 
exists  against  the  defendant, 
as  prescribed  in  that  section, 
and  of  the  other  matters  ex- 
trinsic to  the  cause  of  action, 
reified  in  that  section.") 
1870,  p.  605,  c.  643. 

}568.  (Amended  by  substituting 
for  the  words  at  the  end  of  the 
section  after  ''complaint,"  the 
words  '*  fails  to  set  ,forth  a 
suflScient  cause  of  action,  as 
required  by  the  last  section.") 
X.  1870,  p.  606,  c.  542. 

\  559.  (Amended  by  substituting 
for  "or  without"  before 
"sureties"  in  the  middle  of 
the  section  ''two  sufficient;" 
by  inserting  after  "  judgment" 
in  the  next  line  "or  if  it  is 
finely  decided  that  the  plaint- 
iff was  not  entitled  to  the 
order  of  arrest;"  by  substitu- 
ting for  "one  hundred  dol- 
lars" at  the  end,  the  words, 
"equal  to  one-tenth  of  the 
amount  of  bail  required  by  the 
order,  and  not  less  than  two 
hundred  and  fifty  dollars.") 
X.  1870,  p.  617,  c.  542. 

}  562.  (Amended  by  adding  at  end 
of  second  clause  of  first  sen- 
tence, after     "granted,"  the 
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words  "wit^  the  undertak- 
ing, if  any;"  by  adding  the 
same  words  after  "granted" 
in  the  second  sentence,  and  by 
omitting  "five  hundred  ana 
seventy  -  seven"  after  "sec- 
tion.")  L.  1870,  p.  605,  c.  542. 

576.  (Amended  by  prefixing  the 
sentence  "It  is  not  necessary 
that  the  undertaking  should 
be  approved,  or  accompanied 
with  an  affidavit  of  justifica- 
tion of  the  bail.  But ".)  Z. 
1879,  p.  605,  c.  542. 

577.  (Amended  by  omitting  the 
words  between  "sheriff"  in 
the  first  line  and  "must  de- 
liver" in  the  fourth  line;  and 
also  by  omitting  the  whole  of 
the  last  sentence.)  L.  1879, 
p.  606,  c.  542. 

590.  (Amended  by  transposing 
and  adding  to  the  first  part 
preceding  '*the  sheriff,"  so 
that  it  will  read  "Within  ten 
days  after  the  defendant  is 
arrested,  if  he  does  not  give 
bail,  or  if  he  gives  bail,  within 
ten  days  after  t}>e  justification 
of  the  bail;"  by  adding  after 
' '  arrest, "  at  end  of  next  clause, 
the  words  "or,  where  it  was 
granted  by  the  court,  the  cer- 
tified copy  thereof  delivered 
to  him;"  by  changing  "there- 
on" to  "thereupon;"  by  omit- 
ting "and"  after  "indorsed;" 
and  by  adding  at  end  of  the 
section  ''and  the  undertaking 
given  on  the  part  of  the  plain- 
tiff. Where  an  order  of  arrest, 
directing  the  arrest  of  two  or 
more  defendants,  has  been 
executed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the 
sheriff  may  file  a  copy  of  the 
order  of  arrest,  instead  of  the 
original.")  X.  1879,  p.  606, 
c.  542. 

,597.  (When  execution  against 

person  of  a  judgment  debtor 

need  not  be  issued  to  sheriff 

of  the  county  in  which  he  was 

arrested  at'  commencement  of 
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action.)    Johnflon  o.  Myer,  17 
J7un,  282. 

I  627.  (Amended  by  inserting  after 
*' granted"  in  the  first  line 
'*  without  notice,  or  where  it 
was  granted,"  then  after 
''upon  notice,"  by  inserting 
''with  leave  to  vacate  or 
modify  it.")  X.  1879,  p.  606, 
c.  542. 

§  649,  subd.  2.  (Amended  by  adding 
at  end  thereof  *'He  must 
thereupon,  without  delay,  de 
liver  to  the  person  from  whose 
possession  the  property  is 
taken,  if  any,  a  copy  of  the 
warrant,  and  of  the  affidavits 
upon  which  it  was  granted.") 
JL  1879,  p.  618,  c.  542. 

I  714.  (Amended  by  adding  at  the 
end  '*But  where  an  oraer  has 
been  made,  as  prescribed  in 
section  four  hundred  and 
thirty-eight  of  this  act,  the 
court  may,  in  its  discretion, 
appoint  a  temporary  receiver, 
to  receive  and  preserve  the 
property,  without  notice,  or 
upon  a  notice  given  by  publi- 
cation or  otherwise,  as  he 
thinks  proper.")  L.  1879,  p. 
'  606,  c.  542. 

i  719.  (Amended  by  adding  at  end 
thereof  the  whole  of  what  was 
formerly  §  720.)  L.  1879,  p. 
606,  c.  542. 

S  720.  (Entirely  new — what  was 
formerly  this  section  having 
been  annexed  to  the  preceding 
section — ^it  now  relates  to  the 
defendant's  interposing  a 
counter-claim  and  demanding 
affirmative  relief.)  L.  1879, 
p.  606,  c.  542. 

$  721.  (Amended  by  changing  "a" 
into  " any"  before  the  second 
"judgment,"  and  substituting 
for  "reversed"  following  it 
the  words  "of  a  court  of  re- 
cord be."  Also,  in  subd.  12, 
by  prefixing  to  beginning 
"For  an  omission  on  the  part 
of  a  referee  to  be  sworn ;  or  ".) 
L.  1879,  p.  607,  c.  642. 

I  740.    (When  amendment  to  offer 
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of  judgment  by  annenng  affi- 
davit of  attorney,  not  allowed.) 
Riggs  «.  Waydell,  17  Am, 
615. 

757.  (Amended  by  inserting  be- 
fore "defendant "  on  first  Use, 
"  a  sole;"  and  by  omitting  all 
the  words  between  " moat"  in 
the  second  line  and  '*upon  a 
motion  "  in  the  third  line,  and 
also  all  that  immediately  fol- 
lows the  latter  words  to 
' '  allow  "  in  the  next  to  the  last 
line.)     L,  1879,  p.  607,  c.  541 

760.  (Amended  by  prefixing  to  the 
section  '*  In  a  case  specified  in 
the  foregoing  sections  of  this 
title ;"  and  by  substituting  for 
"  in  a  proper  case  "  in  the  mid- 
dle of  the  third  sentence,— 
"  where  the  protection  of  the 
applicant's  rights  req aires  it^ 
L,  1879,  p.  607,  c.  542. 

769.  (Amended  by  adding  after 
"district"  at  end  of  second 
clause  the  words,  *^  the  motion 
must  be  made  in  that  dis- 
trict.") L.  1879,  p.  608,  c  542. 

779.  (Amended  by  inserting  im- 
mediately before  "are stayed" 
in  the  fifth  line,  the  words, 
"except  to  review  or  vacate 
the  order.")  Z.  1870,  p.  M8, 
c.  542. 
(Payment  of  costs  of  a  motion 
to  a  sheriff  holding  a  precept 
against  the  party  entitled 
thereto,  sufficient.)  Brown  e. 
Kahn,  17  JSun,  599. 

791,  subd.  1.  (Amended  by  sped- 
fying  more  particularly  in 
what  actions  in  which  attorney- 
general  appears,  preferences 
are  to  be  given.)  i.  1879,  p. 
281,  c.  168. 
Bubd.  a  (Amended  by  adding 
at  the  end  thereof  "An  adion 
upon  an  undertaking  given 
upon  an  appeal  to  tbe  court  of 
appeals,  or  to  stay  execution 
on  an  appeal  to  tbe  oooii  of 
appeals.")  X.  1879,  p.  618;  a 
542. 
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{793.  (Amended  by  substitutiDg 
"sixth"  for  **  seventh  or 
eighth"  in  next  to  the  last 
line.)    L,  1879,  p.  608,  c.  542. 

S  797,  subd.  4.  (Amended  by  in- 
serting after  *' residence"  in 
the  first  line  "within  the 
State.")  L,  1879,  p.  608,  c. 
542. 

{  832.  (Amended  by  proyidins  that 
one  of  several  defendants, 
against  wliom  a  separate 
judgment  may  be  taken,  may 
move  for  a  dismissal  of  the 
complaint  as  against  himself.) 
L,  1879,  p.  608,  c.  542. 

{ 828.    (Only  applicable  to   civil 

actions.)    People  «.  Gran  don, 

17  Hun^  490. 

I  829.  (What  evidence  of  plaintiff 
of  services  rendered,  and  ma 
terials  furnished  to  a  testator 
in  action  therefor  against  his 
executor,  inadmissible.)  Fish- 
er B.  Verplanck,  17  Hun^ 
150. 
(When  maker  of  note  may 
testify  to  personal  transactions 
with  deceased  payee  in  action 
on  the  note  by  the  latter ^s  ad- 
ministrator.) Church  9.  How- 
ard, 17  J9un,  5. 

{  830.  (A  new  section  substituted, 
providing  for  the  reading,  at  a 
new  trial,  of  testimony  of  a 
deceased  person,  or  the  giving 
of  testimony  rendered  incom- 
petent by  death  of  a  party.) 
Z.  1879,  p.  618,  c.  542. 

I  831.  (Amended  by  omitting  the 
first  sentence;  by  inserting 
after  "compelled"  in  second 
sentence  **  or  without  consent 
of  the  other,  if  living,  allow- 
ed;" by  inserting  **not"  be- 
fore **a  competent"  in  the 
second  sentence ;  by  inserting 
before  **  defendant"  in  the 
next  line  "plairtiff,  but  she 

18  a   competent    witness  for 
the".)    L,  1879,  p.  618,  c.  542. 

Vol.  VL— 88 


I  882.  (Amended  by  inserting  after 
"  witness"  in  the  second  line, 
the  words  "  in  a  civil  or  crimi- 
nal action  or  special  proceed- 
ing.") X.  1879,  p.  609,  c. 
542. 

§  855.  (Amended  by  omitting  "be- 
fore  **  person"  near  beginning 
of  last  sentence,  **  officer  or 
other,"  and  after  it  **  or  the 
body;"  by  inserting  after 
"  subpoena"  in  the  next  line, 
'4f  he  is  a  judge  of  a  court 
of  record  or  not  of  record,  or 
if  not,  then  any  judge  of  such 
a  court,"  instead  of  "upon 
proof  of  due  service  thereof, 
and  where  it  required  the  wit- 
nesses attendance  before  an- 
other person ;"  and  by  insert- 
ing **by  affidavit"  after  the 
second  "upon  proof.")  L, 
1879,  p.  .618,  c.  542. 

§  856.  (Amended  by  omitting  te- 
fcre  "person"  in  the  last 
clause  of  the  section,  "  officer 
or  other,"  anda/*tor  it  "or  the 
body;"  by  inserting  after 
*'  subpoena"  in  the  same  line, 
"  if  he  is  a  judge  of  a  court  of 
record,  or  not  of  record,  may 
forthwith,  or  if  he  is  not, 
then  any  judge  of  such  court 
may  upon  proof  by  affidavit  of 
the  facts;"  and  by  inserting 
after  "commit"  in  the  same 
line  "the  offender.")  X. 
1879,  p.  618,  c.  542. 

§  867.  (Amended  by  inserting  after 
"tecum"  in  third  line,  a 
period  and  the  words  "  Such 
a  subpoena  must  be".)  L, 
1879,  p.  609,  c.  542. 

§  870.  (Examinations  of  the  direct- 
ors of  a  defendant  corpora- 
tion, not  authorized.)  Boor- 
man  f>.  Atlantic  &  Pacific  K. 
R.  Co.,  n  Hun,  555. 

§  872.  (Amended  in  subds.  2  and  8 
by  changing  and  transposing 
so  that  they  read  as  follows : 
"2.  If  an  action  is  pending, 
the  nature  of  the  action  and 
the  substance  of  the  judgment 
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demanded,  and,  if  tbe  appli- 
cation is  made  by  the  defend- 
ant before  answer,  or  by 
either  party  after  answer,  tbe 
nature  of  the  defense*/*  ^'8. 
If  no  action  is  pending,  the 
nature  of  the  controversy 
which  is  expected  to  be  the 
subject  thereof." 

Bubd.  5  amended  by  adding 
at  end  of  last  clause  of  first 
sentence  *' ;  or  that  any  other 
special  circumstances  exist, 
which  render  it  proper  that  he 
should  be  examined  as  pre- 
scribed in  this  article." 

Subd.  6,  amended,  by.  in- 
serting after  first  clause  **or 
that  he  has  an  ofiSce  within  the 
State,  where  he  regularly 
transacts  business  in  person, 
specifying  the  place,  and,  if  it 
is  in  a  city,  the  street  and 
street  number,  or  other  desig- 
nation of  the  particular  local- 
ity;" and  in  place  of  '*they 
are  all  so  resident  or  sojourn- 
ing "  at  end  of  the  section,  the 
following,  Tiz. :  *'each  is  of 
full  age,  and  so  resident  or 
sojourning,  or  has  such  an 
office;  also  the  circumstances 
which  render  it  necessary  for 
the  protection  of  the  appli- 
cants' rights,  that  the  witnesses 
testimony  should  be  perpetu- 
ated.") X.  1879,  p.  609,  c. 
452.  But  the  amendments  to 
this  section  do  not  apply  to  a 
case  where  an  order  for  an 
examination  has  already  been 
made.    Id.  p.  619,  c.  642,  {  2. 

(When  order  to  examine  a  party 
before  trial  may  be  vacated.) 
Levy  tj.  Loeb,  44  Super,  Ct 
(J.  d  8,)  291 ;  Corbett  «.  De 
Comeau,  Id,  806. 
(Vacating  order  on  account  of  de- 
fective affidavit  and  incom- 
plete service.)  Dunham  v. 
Mercantile  Mut.  Ins.  Co.,  44 
Super,  Ot,  (J.  dt  S,)  887. 
(Requisites  of  affidavit  for  exami- 


nation of  non-resident  piitj 
before  trial.)  Dunham  t. 
Mercantile  Mut.  Ins.  Co.,  € 
Ahb,  New  Cos,  70. 

§  878.  (Amended  by  inserting  after 
^*  aflidavit"  at  end  of  Beoond 
clause,  **and  that  the  appli- 
cation is  made  in  good  tutfa 
to  preserve  the  expected  testi- 
mony ;"  by  inserting  •  a  new 
sentence  between  the  first  ind 
second  sentences,  providing 
that  where  the  party  to  be 
examined  is  a  party  to  a  peod- 
ing  action,  or  expected  to  be, 
the  judge  may  limit  the  Bst- 
ters  as  to  which  be  shall  be 
examined,  and  in  the  sexk 
sentence  providing  that  in 
such  a  case  the  examioitioB 
must  be  before  a  judge.)  L 
1879,p.  610,  C.542.  But  these 
amendments  do  not  apply  to 
a  case  where  an  order  for  sb 
examination  has  beenslreidj 
made.     i<2.  p.  619,  c.  548,|2. 

§  876.  (Amendea  by  omitting  ifter 
'*  action"  in  the  third  hne,  the 
words  "  who  is  required  there- 
by to  appear.")  L,  1879,  p. 
610,  c.  542. 

$  876.  (Amended  by  adding  t 
sentence  that  sections  856, 
857  and  858  apply  to  the  ex- 
amination of  a  party  or  penon 
expected  to  be  an  adrefse 
party.)  L,  1879,  p.  610,  c.  458. 

§  880.  (Amended  by  prefixing  a 
sentence  providing  that  tbe 
examination  shall  be  subject 
to  same  rules  as  at  a  trial;  by 
inserting  instead  of  ** taking 
a  deposition"  in  the  first  line, 
the  words  "upon  every  other 
examination  taken ;"  by  sub- 
stituting for  *'  witness"  at  end 
of  first  clause  of  second  sen- 
tence the  words  "person  ei- 
amined;"  and  by  adding  a 
sentence  at  the  end  of  the 
section,  providing  for  referee's 
reporting  any  question,  rcfosed 
to  be  answered,  to  tbe  judge 
for  him  to  pass  upon.)  L, 
1879,   p.   610,   c.  542.     Bat 
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these  amendments  do  not 
apply  to  a  case  where  an  order 
for  an  examixiation  has  been 
already  made.  Id,  p.  619,  c. 
543,  §  2. 

}  887.  (Amended  by  omitting  after 
'*  witnesses"  in  the  third  line 
the  words  **  or  of  an  adverse 
party,  or  of  a  co-plaintiff  or 
co-defendant;"  and  by  adding 
at  the  end  of  the  section, 
*'  The  applicant,  or  any  other 
party  to  the  action,  may  be 
thus  examined.")  L,  1879,  p. 
611,  c.  542. 

{  895.  (Amended  by  adding  at  the 
end  of  the  section,  **  Nor  can 
the  applicant  be  examined  in 
his  own  behalf,  as  prescribed 
in  those  sections,  except  by 
consent  of  the  parties.)  L. 
1879,  p.  611,  c.  542. 

§  910.  (Refusal  to  set  aside  deposi- 
tion because  witness  received 
copies  of  interrogatories  and 
cross-interrogatories  before  his 
examination.)  Butler  v.  Flan- 
ders, 44  Super.  Ct.  {J,  d  8.) 

531. 

§  928.  (Amended  by  substituting 
''entry"  for  ** record.")  L. 
1879,  p.  611,  c.  542. 

{  933.  (Amended  by  inserting  after 
''law,"  at  end  of  second 
clause  of  second  sentence, 
**  under  his  official  seal,  and 
the  hand  of  the  person  certify- 
ing.")   Z.  1879,  p.  611,  c.  542. 

§  944.  (Amended  by  inserting  after 
''department"  at  end  of  the 
first  sentence,  the  following, 
"or  when  certified  by  the 
officer  in  whose  charge  it  is, 
pursuant  to  a  statute  of  the 
United  States,  or  otherwise  in 
accordance  with  a  statute  of 
the  United  States,  relating  to 
certifying  the  same.")  L. 
1879,  p.  612,  c.  542. 

§  965.  (Amended  by  inserting  the 
word  "tried"  in  the  first  line, 
instead  of  "judicially  ex- 
amined by  means  of  a  trial ;" 
and  by  omitting  in  the  next 
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line  the  words,  "upon  a 
motion  or  upon  exceptions.") 
L.  1879,  p.  612,  c.  542. 

968,  969.    (When  an  action  for 

damages  for  false  represent^i- 

tions  on  a  sale  of  land  does 

not   come   under  the  former 

section,  but  is  triable  by  court 

under  latter  section.)    Ranney 

tJ.  Warren,  17  Hun,  111. 

970.  (What  not  a  waiver  of  trial 

by   jury  under.)    Morrell  v, 

Morrell,  17  Hun,  824. 

990.  (Amended  by  omitting  be- 
fore "judgment"  in  next  to 
the  last  line  the  words  "order 
made,  or.")  L,  1879,  p.  612, 
c  542. 

1000.    (Necessity  of  entering  a 

formal  order  when  exceptions 
are  ordered  to  be  heard  in  the 
first  instance  at  the  general 
term.)  Webster  v.  Cole,  17 
HuTiy  507. 
1009.  (What  not  a  waiver  of  trial 
by  jury  under.)    Morrell   «. 

Morrell,  17  Bun,  824. 

1011.  (Amended  by  adding  a 
provision  directing  the  judge 
to  appoint  another  referee  if 
the  one  named  in  the  stipula- 
tion refuses  to  serve,  or  if  a 
new  trial  is  granted,  unless 
the  stipulation  expressly  pro- 
vides otherwise.)  L,  1879,  p. 
612,  c.  542.  But  this  amend- 
ment does  not  apply  to  a  case 
where  a  stipulation  has  been  al- 
ready given.  /<i.  p.  619,  c.  542. 

1021.  (Amended  by  substituting 
'  *  the  "  f or  "  a  "  before  *  'court" 
in  the  first  line;  by  inserting 
"final  or  interlocutory"  be- 
fore "judgment"  in  second 
line;  by  omii dug  last  clause 
beginning  with  "or  other;" 
and  by  adding  a  provision  for 
final  judgment  in  certain  cases 
where  a  party  fails  to  comply 
with  directions  or  terms  for 
permission  to  plead  anew  or 
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amend,  &c.,  after  an  interloca- 
tory  judgment.)  L,  1879,  p. 
612,  c.  542. 

§  1080,  subd.  5.  (Amended  by  8ub- 
Btitating  **  or  "  for  **  and  "  in 
first  line,  and  '*  regularly  en- 
gaged in  the  practice  of  the 
law,  as  a  means  of  livelihood  '* 
instead  of  '*  in  actual  practice 
as  such,  and  not  following  any 
other  calling.")  X.  1879,  p. 
612,  c.  642. 

$  1081,  subd.  8.  (Amended  by 
substituting  "or"  for  **  and  " 
in  first  line.)  X.  1879,  p.  612, 
c.  642. 

(1113.  (Amended  by  numerous 
verbal  changes,  transpositions 
and  omissions.)    L,  1879,  p. 

612,  c.  542. 

f  1127,  subd.  8.  (Amended  by 
omitting  all  the  section  after 
the  word  "law"  in  the  first 
line,  and  substituting  instead 
thereof  the  words  "regularly 
engaged  in  the  practice  of  the 
law,  as  a  means  of  liveli- 
hood.") L.  1879,  p.  613,  c 
642. 

{1141.  (Amended  by  substituting 
**  redrawn  "  for  **  withdrawn  " 
in  latter  part  of  first  clause  of 
second  sentence.)    X.  1879,  p. 

613,  c.  642. 

{ 1171.  (Amended  by  inserting 
after  "must,"  the  sixth  word 
of  the  second  sentence,  direc- 
tions as  to  drawing  a  sufficient 
number  of  ballots  from  the 
first  box,  specified  in  section 
1038,  and  if  there  are  not  bal- 
lots enough  therein,  to  draw 
the  residue  from  the  second 
box  specified  in  section  1051 ; 
by  omitting  the  "and"  fol- 
lowing the  aforesaid  "must;" 
by  substituting  "him"  for 
"sheriff"  in  the  next  line; 
and  by  substituting  "  specified 
in  section  1052  of  this  act.  In 
either  case,  the  sheriff  must" 
for  "  kept  by  the  county  clerk, 
as  prescribed  in  title  third  of 
this  chapter,  and  to.")  X. 
1879,  p.  613,  c.  542. 

{ 1183.  (Amended    by    adding  at 


the  end,  a  provision  as  to  the 
judge^B  setting  aside  a  verdict 
and  directing  judgment  for 
either  party,  and  that  an  ex- 
ception thereto  may  be  taken, 
as  prescribed  in  section  &9i) 
X.  1879,  p.  614,  c.  542. 

{ 1212.  (Amended  by  inserting 
after  "summons,"  in  fourth 
line,  the  words,  "  or  where  the 
defendant  has  appeared,  bat 
has  made  default  in  pleading;" 
by  inserting  " a  copy  of"  be- 
fore *'the  complaint,"  and 
"the"  before  »* notice**  in 
subd.  1;  by  sabstitnting  at 
end  of  first  clause  of  the  first 
sentence  of  subd.  2,  the  words, 
"appearance,  or  of  tlie  ap- 
pearance only,"  instead  of 
*'copy  of  the  complaint  and 
notice,"  and  omitting  in  the 
next  line  "appearance  and" 
before  default;  and  also  bj 
omitting  near  the  end  of  the 
section,  the  words  "  by  reason 
of  the  omission  of  tlie  plaint- 
iff to  serve  with  the  summops 
either  of  the  papers  therein 
specified.")  X.  1879,  p.  614, 
c.  542. 

§  1218.  (Amended  by  inserting 
"by  default"  after  "judg- 
ment "  in  first  line.)  X.  1879, 
p.  614,  c.  642. 

§  1219,  subd.  1.  (Amended  by 
omitting  after  "clerk,"  near 
the  end  of  the  first  clause,  the 
words,  "or  of  the  execution 
of  a  reference,  or  of  a  writ  of 
inquiry.")  X.  1879,  p.  614, 
c.  542. 

§1222.  (Amended  by  inserting 
after  "tried"  in  the  second 
line  the  words,  "and  final 
judgment  has  not  been  di- 
rected as  prescribed  in  section 
ten  hundred  and  twenty-one 
of  this  act.")  X.  1879,  p. 
614,  c.  542. 

§  1228.  (Amended  by  omitting  all 
that  follows  "therein,"  and 
substituting  therefor  **upoii 
filing  the  decision  or  report") 
X.  1879,  p.  615,  c.  542. 

§  1237.  (Amended  by  omitting  "a 
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certified  copy  of,"  and  "also" 
in  the  fourth  and  fifth  lines, 
and  inserting  after  any  in  the 
fifth  line  the  words,  '*or 
copies  tliereof.")  X.  1879,  p. 
615,  c.  542. 
§  1241.  (Punishment  of  judgment 

debtor  for  a  contempt,  discre- 
tionary with  court.)  Coch- 
nine's  £xr.  v.  Ingersoll,  73  iV. 

r.  613. 

§  1244.  (Amended  by  inserting 
after  **  judgment,"  in  the  sec- 
ond line  the  words,  "which 
specifies  the  particular  party 
or  parties,  whose  right,  title, 
or  interest  is  directed  to  be 
sold.")  L,  1879,  p.  615,  c.  542. 

9  1271.  (Stricken  out.)  X.  1879, 
p.  615,  c.  642. 

§1276.  (Amended  by  omitting 
"certified*^  before  "copy"  in 
the  second  line,  and  inserting 
a  semi -colon  for  a  comma  after 
"  judgment,"  in  the  next  line.) 
L,  1879,  p.  615,  c.  542. 

§  1808.  (Not  applicable  to  appeals 
froip  justice's  court.)  El- 
dridge  9.  Underhill,  17  Hun, 
241 ;  McEinstry  e.  Sahler,  17 
Hun,  136. 

( 1317.  (When  general  term  can- 
not reduce  damages  awarded 
by  verdict  of  jury  in  action 
for  malicious  prosecution.) 
Thaule  o.  Erekeler,  17  Hun, 
838. 

}  1831.  (Amended  by  substituting 
for  the  last  sentence  another, 
^vin^  more  detailed  direc- 
tions in  reference  to  the  un- 
dertaking to  stay  execution.) 
L.  1879,  p.  615,  c.  542. 

§  1384.  (Amended  by  omitting 
after  "sureties,"  near  end  of 
second  sentence,  "must  be 
approved  by  a  judge  of  the 
court  below;"  and  by  substi- 
tuting "  of  "  fof  "  to  "  before 
"appeal "at  end  of  section.) 
L,  1878,  p.  619,  c.  542. 

S  1837.  (Appeal  from  order  made 


after  judgment,  expressly  pro- 
vided for.)  Lawrence  c.  Par- 
ley, 73  N.  T.  187. 
§  1347.  (Direction  of  court  not  ap- 
pealable unless  an  interlocu- 
tory judgment.)  Gkimer  «. 
Harmony  Mills,  6  Ahb.  New 
Cos.  212. 

§  1354.  (Amended  by  omitting 
"  certified  "  before  "  copy  "  in 
second  line.)  X.  1879,  p.  616, 
c.  542. 

§1377,  subd.  1.  (Amended  by  sub- 
stituting "within  "for  "with," 
before  "  five"  in  first  line.)  L, 
1879,  p.  616,  c.  542. 

§  1380.  (Amended  by  adding  at  the 
end  thereof  a  sentence  in  rela- 
tion to  an  execution  against  a 
decedent's  property,  and  ex- 
tending the  lien  of  a  judg- 
ment.) L,  1879,  p.  616,  c. 
542.  But  this  amendment 
only  applies  where  decedent 
dies  alter  the  amending  act 
takes  effect.  Id,  p.  619,  c. 
542. 

§1891.  (Amended  by  substituting 
"except"  for  "exempt"  in 
the  last  line.)  X.  1879,  p. 
616,  c.  542. 

§  1487,  subd.  2.  (Amended  by  in- 
serting between  "and"  and 
"has  hot  been  vacated "  in  the 
last  line,  the  words,  "if  it 
was  executed  against  the 
judgment  debtor  where  it") 
X.  1879,  p.  616,  c.  542. 

§1488.  (Amended  by  inserting  be- 
tween "and"  and  "has  not 
been  vacated  "  in  the  last  line, 
the  words  "  if  it  was  executed 
against  the  judgment  debtor.") 
X.  1869,  p.  617,  c.  542. 

COLLEGES  AND  ACADEMIES. 

When  annual  reports  to  be  made. 
L.  1879,  p.  883,  c.  289. 

CONFLICT  OP  LAWS. 

Distinction  between  cases  aris- 
ing on  the  validity  of  contracts, 
and  those   arising   on    their  in- 
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terpretation.    Wayne  Co,  Savings 

Bank  «.  Low,  6  Alib.  New   Cos,  76. 

As  to  usury  in  bills  and  notes. 

.  Wayne  Co.  Savings  Bank  e.  Low, 

6  Abb.  New  €<u.  76. 

CONSTABLE, 

When  not  to  levy  on  property 
already  levied  on  by  sheriff.  Sey- 
mour «.  Newton,  17  Hun^  30. 

CONSTITUTIONAL  LAW. 

Provision  for  submitting  consti- 
tutional amendment  to  voters.  L. 
1879,  p.  404,  c.  820. 

Power  of  legislature  to  tax  one 
person  more  and  in  different  man- 
ner from  all  others.  Granger  v. 
City  of  Buffalo,  6  Ahb.  New  Cos. 
288. 

Obligation  of  contracts  not  to 
be  impaired  by  judicial  decisions. 
When  a  statute,  affecting  the  re- 
medy existing  at  the  time  of  mak- 
ing a  contract,  is  unconstitutional 
as  impairing  the  obligations  of 
contracts.  Jessup  «.  Carnegie,  44 
Super.  Ot,  {J.  db  8.)  360. 

CONTEMPT. 

When  attorney  for  trustee  of  a 
debtor,  appointed  to  receive  a  cer- 
tain fund  to  which  the  debtor  was 
entitled,  and  therewith  to  pay 
debts,  not  guilty  of  contempt  in 
not  obeying  injunction  order  in 
supplementary  proceedings.  Peo- 
ple ex  reL  Morris  v,  Randall,  78  N 
T.  416. 


discussed.      Dietz  «.    Farish,  44 
Super.  Ot.  (J.  it  8.)  190. 

Settlement  of  doubtful  daim  a 
consideration  for  a  promise.  White 
V.  Hoyt,  78  N.  T.  505. 

When  agreement  by  assignee  of 
the  contractee  to  purchase  land  to 
pay  the  vendor,  not  enforceable  by 
the  latter.  Roe  «.  Barker,  17  Him, 
84. 

Right  to  materials  of  old  build- 
ing, in  case  of  building  contiact 
Morgan  e.  Stevens,  6  Ahb.  Nob  (kL 
856. 

Extra  woric  under  building  oon- 
tract  Morgan  o.  Stevens,  6  Jtti 
New  Cm.  856. 

Caveat  en^ptor  applies  to  real 
property.  Morgan  «.  Stevens,  6 
Abb.  New  Cat.  856. 

When  speculative  profits,  not  to 
be  included  as  a  part  of  damages 
for  breach  of  contract.  Mitcbell  •. 
Cornell,  44  Super.  Ct.  (/.  i^&)401. 

Validity  of  contract  between  an 
intestate  and  an  employee,  for  care 
of  securities  after  his  death.  Ro«v. 
Ebrden,  44  Super.  Ct.  (/.  d  8.)  26. 

When  compliance  with  redtals 
in  a  contract,  not  essential  to  a  r^ 
coveiy  thereon.  Burr  9.  American 
Spiral  Spring  Butt  Co.,  17  Afa, 
188. 


CONTRACTS. 

Requisites  to  constitute.  Eromer 
«.  Heim,  44  Super.  Ct.  (J.  4b  S.)  287. 

What  delivery  of  a  written  con- 
tract effective  between  the  parties. 
Delivery  of   written   instruments 


CONVERSION. 

When  action  for,  maintainable 
against  sheriff  or  coroner,  who  has 
obtained  indemnity  for  goods  de- 
livered to  plaintiff  in  replevin  suit 
What  demand  necessaiy.  Man- 
ning V.  Eeenan,  78  N.  T,  45. 

When  sale  of  stock  by  broker 
without  notice,  a  converrioa. 
Gruman  e.  Smith,  44  Svper.  (^  (^* 
db  S.)  889. 
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Damages  for  converBion  of  stock. 
Hieichaiits'  Bank  of  Canada  v. 
Livingston,  17  Huti,  831. 

What  anauthorixed  acts  of  agents 
do  not  amount  to  a  conversion. 
DidLinson  e.  Dudley,  17  BuUy  569. 

When  accommodation  indorser 
of  a  misappropriated  promissory 
note  may  maintain  action  for  con- 
version against  one  who  receives  it. 
Ck>m8tock  e.  Hier,  78  N.  F.  269. 

Measure  of  damages  for  conver- 
Bion  of  a  promissory  note;  plaintiff 
not  obliged  to  pursue  a  remedy  by 
an  equitable  action  instead  of  one 
for  conversion.  Thayer  0.  Manley, 
78  N.  T.  805. 

CO-OPERATIVE  UNIONS. 

Provisions  in  relation  to  election 
of  trustees  or  directors  of.  L, 
1879,  p.  458,  c.  893. 

CORONER 

Service  of  papers  on  coroner 
when  acting  in  the  place  of  sheriff. 
Manning  v.  Eeenan,  78  iV.   F.  45. 

When  protected  by  his  process 
in  taking  property.  Manning  v. 
Eeenan,  73  N.  T,  45. 

CORPORATIONS. 

X.  1874,  p.  174,  c.  149,  relating 
to  formation  of  corporations  for 
manufacturing,  minlDg,  mechani- 
cal or  chemical  purposes,  amended 
by  omitting  provisions  as  to  meat 
business,  and  by  extending  its  pro- 
visions to  companies  for  supplying 
of  hot  water,  or  hot  air,  or  steam 
for  motive  power,  heating,  cooking 
or  other  useful  applications  in 
the  streets  and  public  and  private 
buildings.   L,  1679,  p.  883,  c.  290. 

What  necessary  pre-requisites  to 

a  legal  corporate  existence.  Effect 

of      non-compliance      therewith. 

When    doctrinea    relating   to  de 


faOo  corporations  by  user,  not  ap- 
plicable. Jessup  «.  Carnegie,  44 
Super.  Ct,  (7.  A  8.)  260. 

A  corporation  accepting  a  char- 
ter cannot  question  the  validity  of 
a  burden  imposed  thereby.  Mayor, 
&c.  of  N.  T.  0.  Broadway  & 
Seventh  Ave.  R.  R.  Co.,  17  £rtt7i,242. 

Filing  certificate  of  incorpora- 
tion; what  statement  it  should 
contain.  Chase  0.  Lord,  6  AJbb. 
Neu>  Cm.  268. 

Right  of,  to  issue  preferred  stock. 
Who  may  object.  When  acquies- 
cence of  stockholders  presumed  by 
their  silence.  Hoyt «.  Quicksilver 
Mining  Co.,  17  Hun,  169. 

Admissibility  of  evidence  of 
judgment  against  a  company  in 
action  by  creditor  against  a  stock- 
holder to  recover  an  unpaid  sub- 
scription. Stephens  «.  Fox,  17 
Hun,  485. 

When  defense  of  uUra  mres  not 
sustained.  Hurd  «.  Green,  17  Sun, 
327. 

Assessments  against  foreign  cor- 
porations. People  ex  rd.  Bay  State 
Shoe  &  Leather  Co.  9.  McLean,  17 
Hun,  204. 

What  evidence  sufficient  to  sup- 
port claim  of  clerk  against  a  cor- 
poration for  services.  Legrand  «. 
Manhattan  Mercantile  Assoc,  44 
8uper.  Ct.  {J.  db  8.)  562. 

Personal  liability  of  corporators 
and  stockholders  for  impaired 
capital.  Chase  «.  Lord,  6  Abb.  Nmo 
Cat.  258. 

Liability  of  stockholders  of 
steamship  companies  for  debts, 
when  the  whole  of  the  capital 
stock  has  not  been  paid.  Mills  «. 
Hicks,  44  8uper.  Ct.  (J.  db  8.)  527. 

When  director  of  a  corporation 
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ceasing  to  act,  not  bound  to  see 
thttt  a  Buccessor  is  elected  in  bis 
place ;  and  when  he  is  not  respon- 
sible for  acts  of  those  in  manage- 
ment afterwards.  Sturges  «.  Van- 
derbilt,  78  K,  T.  884. 

When  officers  of  an  insurance 
company  can  n^otiate  notes  of 
stockholders  to  make  up  deficiency 
in  capital  stock,  without  formal 
authorization  of  its  board  of  direc- 
tors, and  are  then  agents  of  stock- 
holders only.  Black  River  Ins. 
Go.  «.  N.  Y.  State  Loan  &  T.  Co., 
78  -y.  r.  282. 

Examination  of  the  directors  of 
a  defendant  corporation,  not 
authorized  by  section  870  of  Code 
of  Civ.  Pro.  Boorman  «.  Atlantic 
&  Pacific  R.  R.  Co.,  17  Bun,  665. 

Abatement  of  actions  against  a 
corporation  upon  expiration  of 
term  of  its  existence  as  limited  by 
its  charter,  without  formal  de- 
cree of  dissolution.  Stuiges  v. 
Vanderbilt,  78  IT.  T.  884. 

When  action  in  nature  of  a 
creditor's  suit  can  be  maintain^ 
by  a  creditor  against  an  extinct 
corporation.  Sturges  «. Vanderbilt, 
78  JV:  r.  884. 

When  an  action  in  equity,  bring- 
ing in  all  stockholders  who  have 
not  paid  in  full  for  their  stock, 
necessary  to  compel  stockholder  to 
make  up  deficiency  to  satisfy  debts 
of  the  company.  Griffith  v.  Man- 
gam,  78  N.  r.  611. 

COSTS. 

Plain tiff^s  right  to  costs  although 
he  recovers  less  than  |50.  Whit- 
ney 0.  Daggett,  6  Aiib,  New  Cas» 
484. 


sections  808,  809  of  Code  of  Pro- 
cedure granted.  Bryon  «.  Dome, 
6  Abb.  New  Cat.  135. 

What  not  sufficient  gionnd  for 
ettra  allowance  in  action  for  part- 
nership accounting.  Hinman  «. 
Ryder,  44  Super,  Ct,  (J,  di  8.)  330. 

Liability  of  guardian  ai  Ulm 
for.  Sparman  v.  Eeim,  6  Jib,  Sm 
Ca».  853. 

Construction  in  order  allowing 
amendment  of  pleading,  of  pbrue 
'  on  payment  of  costs  of  the  actioD 
to  the  present  time.'*  Havemejer 
0.  Havemeyer,  44  Super.  (X  (/  i 
8.)  170. 

When  attorney's  lien  for  costs, 
not  protected  by  the  court  Mo- 
Bratney  v.  Rome,  Watertown,  &c 
R  R.  Co.,  17  Bun,  885. 

Payment  of  costs  of  motion  to  a 
sheriff  holding  a  precept  against 
the  party  entitled  thereto,  saffi- 
cient  Brown  «.  Kahn,  17  Hm, 
599. 

•  Costs  on  appeal,  not  given  to  the 
party  unsuccessf  jil  on  such  appeal, 
although  he  may  recover  judgment 
finally;  only  one  extra  allowance 
recoverable.  Union  Trost  Co.  f. 
Whiton,  17  Bun,  598.  ♦ 

When  action  staid  for  non-pay- 
ment of  costs  of  a  former  aban- 
doned action.  Barton  v.  Spds,  78 
N.  T.  138. 

COUNTY  COURT. 

Power  of,  to  reduce  amonnt 
claimed  in  summons,  where  it  ex- 
ceeds $1,000.  Mclntyre  e.  Cir- 
riere,  17  Bun,  64. 

When  no  undertaking  reqwwd 
of  appellant  to  county  coart.  Hal* 
lenbeck    «.     Company  £,    13tb 


When   extra    allowance   undei;]  Regiment,  17  Bun,  234. 
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COUNTY  TREASURER. 

1  IL  8.  6  ed.  p.  894,  §  147 
[sec.  25],  relating  to  coanty  treas- 
urers, amended  by  giving  to  such 
treasarer  rigt^t  to  sue  for  penalty 
for  his  predecessor's  neglect  or  re- 
fusal to  deliyer  county^s  moneys, 
books,  and  papers,  and  also  to  sue 
for  same;  also  giving  penalty  for 
county  treasurer's  neglect  to  pay 
over  money  on  order  of  court.  L. 
1879,  p.  498,  c.  447. 

Certain  counties  excepted  from 
the  provisions  of  L.  1877,  p.  492» 
c.  436.  L.  1879,  p.  22,  c.  23,  and 
also  p.  227,  c.  159. 

COURT. 
Judicial  notice  that  crossings  of 
streets  where  horse-cars  stop  to 
take  passengers,  are  much  fre- 
quented. Haggerty  v.  Brooklyn 
City,  &c.  R.   R.  Co.,  6  Abb.  yew 

Cos,  129,  noU. 

« 

COURT  OF  APPEALS. 

An  order  refusing  or  vacating 
an  attachment,  not  appealable  to. 
Allen  f>.  Meyer,  73  K  T,  1. 

Power  of,  to  conform  pleadings 
to  the  facts  and  give  judgment  ac- 
cordingly. Thayer  ©.  3Ianley,  73 
N.  r.  803. 

Upon  what  the  reason  for  this 
court  not  reviewing  orders  resting 
in  discretion,  is  founded.  Law- 
rence t>.  Parley,  73  JVl  F.  187. 

COVENANT. 

By  municipal  corporation,  is  sub- 
ject to  power  of  legislature.  Whit- 
ney «.  Mayor,  &c.  of  N.  Y.,  6ii5&. 
Ntw  Cm.  880,  note. 

CRIMES. 

Meaning  of,  in  provisions  of  U. 
8.  constitution  for  extradition. 
Leary's  Case,  G  Abb.  New  Cos.  48. 


CUSTOM. 

A  custom  releasing  a  servant 
from  duty  of  devoting  his  whole 
time  to  his  master's  business,  void. 
When  a  party  chargeable  with 
notice  of  a  custom.  Stoney  v. 
Farmers'  Transportation  Co.,  17 
EuHy  579. 

DAMAGES. 

Damages  for  conversion  of  stock. 
Merchants'  Bank  of  Canada  v. 
Livingston,  17  Eun^  821. 

Damages  for  unauthorized  use  of 
a  street  by  a  railroad.  Henderson 
V.  N.  Y.  Central  R  R  Co.,  17 
Run,  844. 

Measure  of  damages  for  invalid 
sale  for  taxes  by  a  school  collector. 
Bedell  v.  Barnes,  17  Hun,  853. 

Damages  for  negligent  killing. 
When  property  left  by  deceased  to 
plaintiff,  not  to  be  considered  in 
determining.  Terry  «.  Jewett,  17 
Hun,  395. 

What  damages  recoverable  under 
a  bond  given  on  issuing  an  attach- 
ment.  Northrup  i^.  Garrett,  17 
Run,  497. 

Damages  recoverable  by  accom- 
modation indorser  for  a  particular 
purpose,  from  one  who  has  wrong- 
fully received  the  promissory  note 
in  payment  of  antecedent  debt. 
Comstock  V.  Hifcr,  73  JV.  F.  269. 

How  amount  of  damages  to  be 
paid  by  a  surety  on  a  bond,  condi- 
tioned for  the  performance  of  a 
covenant,  is  to  be  determined. 
Beers  «.  Shannon,  73  N.  T.  292. 

When  measure  of  damages  for 
the  conversion  of  a  promissory 
note  is  the  face  of  the  note  and  in- 
terest. Thayer  «,  Manley,  73JV1 
r.  805. 
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When  onus  is  npon  claimant,  of 
proving  that  land  taken  for  a  street 
bad  not  been  dedicated  as  a  public 
highway,  so  as  to  entitle  him  to  more 
than  nominal  damages.  Matter 
of  City  of  Brooklyn,  73  y.  F.  179. 

When  damages  for  libel,  exoes- 
siye.  Robertson  v.  Bennett,  44 
Super.  Ct.  (7.  <fe  5.)  66. 

When  defendant  may  set  forth 
in  his  answer  and  prove  on  the 
trial  facts  tending  to  establish  the 
truth  of  the  defamatory  words  by 
way  of  mitigation.  Hatfield  o. 
Lasher,  17  Hun,  23. 

When  punitive  damages  not 
allowed  against  master  for  servant^s 
acts.  Hendricks  «.  Sixth  Avenue 
R  R.  Co.,  44  Super.  CU  (J.  A  8.)  8. 

When  evidence  of  prior  profits 
admissible  in  action  for  damages 
for  breach  of  contrac];.  Menard  «. 
Stevens,  44  Super.  Ct.  (J.  db  S.)  515. 

Facts  in  mitigation  of  damages 
for  wrongful  taking  and  detention 
of  property  by  sheriff.  Parker  «. 
Conner,  44  Super.  Ct.  {J.  d  S.)  416. 

Rule  as  to  contemplation  of 
parties  to  the  contract  as  measure 
of  damages  for  breach  thereof. 
Remoteness  as  affecting  same. 
McCool  V.  Western  Union  Tele- 
graph Co.,  44  Super.  Ct.  (J.  db  S.) 
487. 

When  speculative  profits,  not  to 
be  included  as  a  part  of  damages 
for  breach  of  contract.  Rule  of 
damages  for  breach  of  charter  of 
steamboat.  Mitchell  «.  Cornell, 
44  Super.  Ct.  (J.  db  S.)  401. 

What  to  be  considered  by  jury 
in  estimating  damages  resulting  to 
a  person  by  negligence  of  another. 
Clifford  f>.  Dam,  44  Super.  Ct.  {J. 
df  S.)  891. 


DEBTOR  AND  CREDITOB. 

Marshaling  the  assets  of  aevenl 
owners,  whose  securities  have  been 
wrongfully  pledged.  Whitney  f. 
Mayor,  &c.  of  N.  T.,  6  Alb.  Sm 
Cm.  881. 

DEED. 

Meaning  of.  Merrill  o.  Agri- 
cultural Ins.  Co.,  78  N.  7.  458. 

What  evidence  of  delivery  of  a 
deed,  sufiicient  to  make  it  effectiTe 
between  the  parties.  Diets  t. 
Parish,  44  Super.  Ct.  (/.  dt  8.)  190. 

Distinction  between  exceptioa 
and  reservation.  Langdon  t. 
Mayor,  &c.  of  N.  T.,  6  Ahk.  New 
Coi.  814. 

Deed  rendered  void  by  fraad  m 
its  procurement.  Lawrence  ». 
Conklin,  17  Bun^  228. 

When  the  more  certain  and  per- 
manent portions  of  the  descriptioa 
in  a  deed  will  control  a  geoeral 
reference  to  the  lands.  Jones  «. 
Smith,  78  K.  T.  205. 

Controlling  effect  of  closing 
clause  in  a  deed,  summing  up  tbe 
intention  of  the  parties  as  to  the 
particular  premises  conveyed  npon 
prior  phrases  used  in  the  descrip- 
tion. Ousby  V.  Jones,  73  N.  7. 
621. 

When  a  general  clause  of  de- 
scription in  a  deed  sufficieat 
Scully  «.  Sanders,  44  Super.  CL 
(/.  A  S.)  89. 

DEFENSES. 

By«  stockholder,  to  action  by 
creditor  of  corporation,  that  he 
had  loaned  the  corporation  sn 
amount  equal  to  his  stock.  kpH^ 
V.  Sands,  73  If.  T.  620. 

Fact  that   wife    consented  to 
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tnmsf  er  of  property  to  husband  to 
defraud  creditors,  no  defense  to 
action  to  have  transfer  set  aside: 
nor  that  she  intended  to  give  it  to 
him  by  will.  Boyd  v.  De  La 
Montagnie,  73  If.  T.  498. 

When  obligor  of  bond  to  in- 
demnify sheriff,  discharged  from 
liability  by  sheriff's  employing. his 
own  attorney.  Preston  v.  Yates, 
17  Hun,  92. 

DENTISTRY. 

Regulation  of  the  practice  of 
dentistry.    X.  1879,  p.  699,  c.  540. 

DISCONTINUANCE. 

When  court  may  prescribe  terms 
on  which  an  action  shall  be  dis- 
continued. Bryon  «.  Durrie,  6 
Abb,  Neio  Cos,  135. 

DISORDERLY  PERSONS. 

8  i?.  A  6  ed.  p.  893,  §  2,  re- 
lating  to  arrest  of  disorderly  per- 
sons, amended  by  extending  juris- 
diction to  a  police  justice  of  any 
dty  or  village,  and  authorizing 
committing  offender  to  county 
penitentiary.  A  1879,  p.  207,  c. 
143. 

DISTRICT   COURTS. 

Power  of  justice  to  remove  as- 
sistant clerk.  Latter  not  a  city  or 
county  officer  necessitating  his  va- 
cating the  office  upon  accepting 
another.  People  «?  rd.  Gilchrist 
«.  Murray,  73  N.  T.  635. 

Requisites  of  order  in  supple- 
mentary proceedings.  Day  «. 
Brosnan,  6  Ahb.  New  Cos,  312. 

DIVORCK 
8  A  A  6  ed.  p.  167,  $  49,  for- 
bidding marriage  after  divorce  for 
adultery,  amended  by  permitting 
marriage  after  five  years  if  com- 
plainant has  remarried  and  defend- 


ant's conduct  since  the  divorce 
**has  been  uniformly  good.'*  L. 
1879,  p.  231,  c.  164.  Further 
amended  by  ai)plying  it  to  divorces 
already  obtained.  L,  1879,  p. 
406,  c.  321. 

When  a  compulsory  reference 
cannot  be  ordered  in  action  for 
divorce.  Morrell  v,  Morrell,  17 
Bun,  324. 

What  sufficient  to  constitute 
'*  cruel  and  inhimian  treatment." 
When  order  granting  alimony 
pendente  Ute  not  reviewable  by  court 
of  appeals.  When  alimony  pen^ 
dente  Ute  not  granted.  Kennedy  «. 
Kennedy,  73  K  Y.  369. 

Power  of  sequestrator,  appointed 
after  judgment  for  limited  divorce, 
to  sue  to  set  aside  a  fraudulent 
conveyance,  Donnelly  v.  West, 
17  Hun,  664. 

DOWER. 

When  infancy  of  a  wife  signing 
a  mortgage,  no  defense  to  fore- 
closure. Snelling  v.  Mclntyre,  6 
Ahb.  New  Cos.  469. 

EASEMENT. 

What  is  breach  of  covenant 
against  erecting  building  within  a 
certain  distance  of  front  line  of 
lot,  and  remedy  therefor.  What 
will  and  what  ^11  not  amount  to 
abandonment  or  waiver  of  the 
covenant,  or  estoppel  against  en- 
forcing it.  Du  Bois  V.  Darling,  44 
Swper.  Ct.  (J.  d  8.)  436. 

When  owner  of  land,  responsible 
for  obstruction  of  right  of  way 
thereover  by  persons  visiting  him 
on  business.  Dennis  v,  Sipperly, 
17  Hun,  69. 

ELECTION  (OP  OFFICERS). 
Summary  applications  to  settle 
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elections  to  be  made  under  1  R.  8. 
p.  603,  I  6.  Thompson  v.  Society 
of  Tammany,  17  J7un,  305. 

ELECTION  (OF   RIGHTS  AND 
RElklEDIES}. 

When  party  has  an  election  be- 
tween an  action  for  conversion  or 
for  money  had  and  received. 
Comstock  «.  Hier,  78  N.  T.  269. 

EQUITY. 

As  between  several  owners  whose 
securities  have  been  wrongfully 
pledged.  Gould  9.  Central  Trust 
Co.,  6  Ahb.  New  Cos,  381. 

When  equity  will  not  interfere 
to  relieve  a  lessee  from  conse- 
quences of  failure  to  perform  con- 
ditions precedent.  People^s  Bank 
of  N.  Y.  «.  Mitchell,  73  K  F.  406. 

When  suit  in  equity  maintain- 
able to  have  a  policy  of  life  insur- 
ance declared  existing  and  in 
force.  Meyer  «.  Knickerbocker 
Life  Ins.  Co.,  73  K  T.  616. 

ESTOPPEL. 

When  contractee  for  purchase  of 
a  lease,  not  estopped  from  set- 
ting up  defects  of  title.  Bensel 
«.  Gray,  44  Super.  Ct.  {J.  db  8.) 
872. 

By  acceptance  and  user.  Bom- 
mer  v.  American  Spiral  Spring, 
&c.  Co.,  44  8uper.  Ct.  (/.  db  8.) 
454. 

When  maker  of  promissory  note 
given  in  settlement  of  a  litigation, 
estopped  from  setting  up  that  his 
adversary  had  no  legal  cause  of 
action  against  him.  Feeter  v. 
Weber,  44  8uper.  Ct.  (J.  d  8.) 
255. 

When  a  creditor,  accepting  goods 


at  a  certain  price  in  payment  of  a 
debt,  is  estopped  from  objecting  to 
the  excess  of  invoice  price  of  goods 
over  contract  price.  Eromer  «. 
Heim,  44  8uper.  Ct.  {J.  d  8.)  237. 

When  a  party  is  estopped  from 
asserting  title  to  land;  necessity  of 
pleading  it.  Creque  e.  Bears,  17 
Hun^  123. 

Party  having  put  in  eridence 
part  of  admission  in  pleading  of 
his  adversary,  not  estopped  from 
questioning  remainder.  Mott  f. 
Consumer^*  Ice  Co.,  73  2f.  T. 
543. 

Doctrine  of  estoppel  applied  to 
promote  justice  and  fair  dealing, 
never  to  aid  a  fraudulent  purpose. 
Royce  v.  Watrous,  73  N.  T.  697. 

When  party  not  estopped  from 
claiming  non -performance  of  con- 
dition precedent.  People^s  Bank 
of  N.  Y.  V.  Mitchell,  78  If.  7. 
406. 

When  life  insurance  oompsny 
estopped  from  taking  advantage 
of  failure  of  Insured  to  pay  pre- 
mium on  day  required  to  prevent 
forfeiture.  Meyer  v.  Knickw- 
bocker  Life  Ins.  Co.,  73  If.  7. 
516. 

When  receiptor  for  property 
levied  on  by  the  sheriff  not  es- 
topped from  claiming  title  thereto. 
Clark  V,  Weaver,  17  ^loi,  481. 

EVIDENCE. 
L  Judicial  Kotick. 
When  courts  will  take  judicial 
notice,  that  crossings  of  streets 
where  horse-cars  stop  to  take  pas- 
sengers, are  much  frequented. 
Haggerty  v.  Brooklyn  City,  &c, 
R.  R.  Co.,  6  Aid.  Ifeu>  Ca$.  129^ 
note. 
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n.  Presumftioitb. 

8.   Carrier, 

When  it  will  not  be  presumed 
that  there  is  no  connecting  route 
between  place  from  which  goods 
are  shipped  and  the  one  to  which 
they  are  directed.  Higgins  «. 
Murray,  73  N.  F.  253. 

0.   Corporate  Dealings  and  LiabUi' 

ties. 
Presumption  of  compliance  with 
law  in  formation  of  corporation. 
Chase  «.  Lord,  6  Abb,  New  Cas, 
258. 

18.   Offieial  Aet$. 

Presumption  of  official  regu- 
larity. Sheridan  v,  Houghton,  6 
Abb.  Kete  Ca$.  288. 

Presumption  that  sheriff  will 
sell  goods  levied  upon  in  accord- 
ance witli  legal  rights  of  parties. 
Saunders  v.  Irwin,  17  Eun^  842. 

20.  TitU, 

Sufficiency  of  evidence  of  title 
or  interest  to  authorize  recovery 
for  property  destroyed  by  defend- 
ant's negligence.  Ridell  v.  N.  T. 
Central  &  H.  R.  R.  R.  Co.,  78  JT. 
Y,  618. 

Un  conclusiveness  of  testimony 
of  an  impeached  or  interested  wit- 
ness, although  uncontradicted. 
Gildersleeve  o.  Landon,  78  N,  T, 
609. 

11^  Burden  of  Proof. 

To  sustain  gratuitous  transfer  of 
property  by  wife  to  husband,  bur- 
den is  on  him  to  show  that  it  was 
freely  and  deliberately  made,  and 
that  the  transaction  was  fair  and 
proper.  Boyd  v,  De  La  Monta- 
gnie,  78  N.  T.  498. 


IV.  Best   aito   Secondary  Evi- 
dence. 

Where  memorandum  of  sale 
stated  that  it  was  made  on  **  usual 
terms,"  parol  evidence  admissible 
to  show  meaning  of  the  term. 
Lawrence  v,  Gallagher,  73  N.  T, 
618. 

Discretion  of  trial  court  as  to 
sufficiency  of  proof  of  loss  and  un- 
availing search,  to  authorize  admis- 
sion of  parol  evidence  of  contents 
of  written  instrument.  HcCulloch 
«.  Hoffman,  78  N,  T,  615. 


mm 


YV,  Opinions  of  Witnesses. 

Admissibility  of  testimony  of 
experts  as  to  capacity  of  a  machine 
to  do  certain  required  work. 
Meniers  t,  Steinway,  44  Super,  Ct, 
(J.  d  8,)  869. 

Upon  what,  opinions  of  witnesses 
should  be  based;  and  when  such 
testimony  allowable.  Seymour  v. 
Fellows,  44  Super.  Ct,  {J.  <&  8.) 
124. 

Distinction  between  testifying 
to  a  fact  and  to  an  opinion.  Casey 
V,  N.  Y.  Central,  &c.  R.  R.  Co., 
6  Abb.  Neu>  Cas,  104. 

Use  of  hypothetical  questions  in 
calling  for  opinion  of  witness. 
Haggerty  o.  Brooklyn  City,  &c, 
R.  R.  Co.,  6  Abb.  New  Cas,  129, 
note. 

Where  limiting  opinion  of  a 
witness  to  information  derived 
from  personal  knowledge  of  the 
occurrence  itself  is  objectionable. 
Haggerty  v,  Brooklyn  City,  &c. 
R.  R.  Co.,  6  Abb,  New  Cas.  129, 
note. 

When  opinion  of  an  expert, 
inadmissible.  When  admission  of 
testimony,  discretionary  with  the 


J 
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court.    Mawke  o.  People,  17  Hun^ 
410. 

When  it  Ib  competent  for  a 
witness  to  testify  to  an  impression 
or  belief  on  a  subject.  Blake  t. 
People,  73  K  T.  586. 

Vn.    Pabol  "Evtdkscb  to  Vaby 
A  Wrttino. 

To  what  extent  extraneous  evi- 
dence is  admissible  to  aid  in  the 
construction  of  written  contracts. 
White's  Bank  f>.  Myles,  78  if.  T, 
835. 

What  constitutes  evidence  of 
contract  of  sale  made  through  a 
broker:  inadmissibility  of  parol 
evidence  to  vary  the  same.  Marcus 
V.  Thornton,  44  Super.  Ct,  (J.  d 
8.)  411. 

Parol  evidence  inadmissible  to 
vary  covenant  guaranteeing  pay- 
ment in  assignment  of  mortgage. 
Van  Brunt  o.  Day,  17  Bun,  166. 

When  terms  of  chattel  mort- 
gage varied  by  parol  evidence. 
Bainbridge  c.  Richmond,  17  mm, 
891. 

When  parol  evidence  not  ad- 
missible to  explain  or  vary  a 
receipt  for  payment  of  bonds  and 
mortgages.  Meyer  v.  Lathrop,  73 
IT.  T.  315. 

When  parol  evidence  compe 
tent  to  show  a  mistake  of  the 
parties  as  to  the  nature  and  effect 
of  a  receipt  for  payment  of  bonds 
and  mortgages.  Meyer  v,  Lathrop, 
73  iV:  T.  315. 

When  prior  parol  negotiations 
cannot  be  resorted  to,  to  vary 
meaning  of  a  bill  of  lading.  Hill 
e.  Syracuse,  Binghamton  &  N.  Y. 
R.  R.  Co.,  78  if.  F.  861. 


Vni.   Hearsay. 

When  statements  of  a  street-car 
conductor  excluded,  as  in  the 
nature  of  hearsay.  Hendricks  «. 
Sixth  Ave.  R.  R  Co.  44  Super,  Ct, 
(/.  db  S,)  8. 

f    IX.  Res  Qbsta. 

When  evidence  of  remarks  and 
acts  of  servants  of  a  party  are  ad- 
missible as  part  of  the  ret  geitek 
Sun  Printing,  &c.  Assoc,  f.  Tri- 
bune Assoc.,  44  Super.  Ot.  (J.  d  8.) 
136. 

Presence  or  absence  of  flagman 
at  a  railroad  crossing,  a  part  of  the 
re$  getita  of  a  collision  there. 
Casey  «.  N.  T.  Central,  &c  R.  R. 
Co.,  6  Ahb.  New  Cos.  104. 

XL  Admissions    akd    Dbclaba- 

TIONS. 

Proof  of  signature  of  defendant 
to  admission  of  service  of  sam- 
mons  by  affidavit  of  plaiotiS, 
when  not  incompetent:  White  e. 
Bogart,  73  JT.  F.  256. 

When  a  party  not  pennitted  to 
prove  a  state  of  facts  inconsistent 
with  an  admission  in  a  pleading. 
Donovan  «.  Board  of  Edacation  of 
N.  Y.,  44  Super.  CL  (J.  d  8.)  58. 

Right  of  party  to  put  in  evi- 
dence part  of  admission  in  the 
pleading  of  his  adversary,  and  to 
disprove  remainder.  Hott  e.  Con- 
sumers' Ice  Co.,  73  N.  T.  548. 


XnL     DOCUMBNTABY  EVIDBMCB. 

When  orders  and  decrees  of 
bankruptcy  courts  can  be  attacked 
collaterally.  Cromwell  «.  Gallnp, 
17  Eun,  49. 

When  notice  of  appeal  need  not 
appear  in  foreign  judgment  roll, 
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to  entitle  it  to  be  admitted  in  evi- 
dence. How  statute  law  of  Cali- 
fornia, proved.  Pacific  Pneumatic 
Gas.  Co.  V,  Wbeelock,  44  Super, 
Ct,  (J.  <fc  8,)  566. 

Of  what  a  copy  of  report  of  a 
railway  company  to  State  engineer 
and  sarveyor,  is  competent  evi 
dence.  Leonard  v,  N.  Y.  Central 
&  H.  R.  R.  R.  Co.,  44  Super,  Ct. 
(J,  dt  8,)  576. 

Admissibility  and  effect  of  evi- 
dence of  judgment  against  a  com- 
pany, in  action  by  creditor  against 
a  stockholder  to  recover  an  unpaid 
subscription.  Stephens  v.  Fox,  17 
Hun^  435. 

L,  1878,  p.  278,  c.  219,  relating 
to  evidence  in  civil  and  criminal 
cases,  amended  by  extending  its 
provisions  to  admission  in  evidence 
of  contents  of  volume  printed  by 
authority  of  the  board  of  trustees 
of  any  incorporated  village.  L. 
1879,  p.  290,  c.  211. 

Conclusiveness  of  warrant  of 
governor  that  one  is  a  fugitive  from 
justice,  on  application  for  his  ren- 
dition. People  ex  rel.  Draper  v. 
Pinkerton,  17  Bun,  199. 

XrV.     Rules  Relative  to  Par- 
TicuLAB  Facts  and  Issues. 

5.  Bawdy  Bauees. 
Comparative  weight  of  testi- 
mony by  a  keeper  of  house  of  ill 
fame,  the  landlord,  and  the  person 
equipping  the  house.  Hewitt  v. 
Morris,  44  Super,  Ot.  {J,  d  8.)  557. 

6.  BiUs,  Notes  and  Checks, 
When  accommodation  indorser 
may  testify  as  to  transactions  with 
deceased  maker:  also  when  party 
may  testify  to  a  transaction  with 
two  partners,  one  of  whom  is  dead. 
Comstock  V,  Hier,  78  Jf.  T.  269. 


When  maker  of  note  may  testify 
to  personal  transactions  with  de- 
ceased payee,  in  action  on  the  note 
by  the  latter^s  administrator. 
Church  V.  Howard,  17  Bun,  5. 

9.    Burglary, 

Babeas  eorput  proceedings  in  ex- 
tradition cases.  Leary's  Case,  6 
Al^,  New  Cos,  48. 

11.    Carriers, 

Whether  a  party  receive  from  an 
express  company  a  receipt  for  bag- 
gage, with  such  notice  of  a  special 
contract  contained  therein  as  to 
bind  him,  a  question  for  the  jury. 
Madan  v,  Sherard,  73  N,  T,  329. 

16.    Contracts, 

What  evidence  of  delivery  of  a 
written  instrument,  sufficient  to 
make  it  effective  between  the  par- 
ties. Dietz  9.  Farish,  44  Super,  Ct, 
(J,  d  8,)  190. 

17.  Conversion, 

Competency  in  action  for  con- 
version, of  evidence  tending  to  con- 
tradict other  evidence,  although  in 
answer  to  a  broader  question  than 
that  which  brought  out  former. 
Sparrowhawk  «.  Sparrowhawk,  73 
N  F.  591. 

Inadmissibility  in  action  for  con- 
version of  evidence  of  a  verdict 
in  another  action,  including  some, 
but  not  all,  the  property  claimed  in 
present  action.  American  Medi- 
cine Co.  f),  Eeisler,  44  Super.  Ct, 
{J,  <fe  8,)  557. 

18.  Corporations, 

When  minute  look  of  a  corpora- 
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tion  not  admi8si|[)le  on  its  behalf 
to  show  that  there  was  no  resolu- 
tion of  board  of  directors  to  em- 
ploy a  clerk.  Legrand  «.  Manhat- 
tan Mercantile  Assoc.,  44  Super,  Ct. 
(J.  d>  8.)  662. 

23.   Crimei. 

When  debts  not  specified  in  in- 
dictment for  obtaining  goods  by 
false  representations  as  to  prison- 
er's liabilities  cannot  be  proved. 
When  testimony  in  supplementary 
proceedings  inadmissible.  Barber 
«.  People,  17  ffuriy  866. 

What  evidence  of  ownership  of 
the  chattels,  obtained  by  false  rep- 
resentations, sufficient  to  sustain 
indictn^ent  therefor.  Barber  «. 
People,  17  Hun,  366. 

80.  Ejectment. 

Admissibility  of  evidence,  under 
a  general  denial  in  an  action  of 
ejectment  to  show  an  estoppel. 
Creque  v.  Sears,  17  Hun,  128. 

88.  Employment. 

Whether .  defendant's  employees 
have  departed  from  their  master's 
business,  a  question  for  the  jury. 
Quinn  v.  Power,  17  Hun,  102. 

85.  Executors  and  Adminittrators. 

Admissibility  of  statements  of 
administrator  against  the  estate 
represented  by  him.  Church  «. 
Howard,  17  Hun,  5. 

When  evidence  of  plaintiff  of 
services  rendered  and  materials 
furnished  to  a  testator,  in  an  action 
therefor  against  his  executor,  in- 
admissible under  section  829  of 
Code  of  Civ.  Pro.  Fisher  v.  Ver- 
planck,  17  Hun,  150. 


41.  FeUmjf. 

Admission  to  bail  in  cases  of 
felony  and  in  capital  cases.  Peo- 
ple «.  Shattuck,  6  Abb,  Nae  Gsa. 

38. 

43.  Fraud. 

Proof  of  fraud  in  foreclosure  of 
mechanic's  lien,  to  impeach  re- 
ceipts, showing  that  contractor 
has  been  fully  paid.  Crawford  v. 
O'Connor,  73  N.  T.  600. 

Evidence  that  a  judgment 
against  a  corporation  was  obtained 
without  consideration,  and  by 
fraud.  Whittlesey  «.  Delaney,  78 
N.  T.  571. 

52.  Inntranes, 

When  extrinsic  evidence  may  be 
given  to  explain  equivocal  or 
doubtful  words  in  policy  of  fire 
insurance.  Creigh ton  «.  Homestead 
Fire  Ins.  Co.,  17  Hun,  78. 

When  conversation  of  pluntiff 
characterizing  an  act,  admissible 
in  action  against  insurance  com- 
pany. Partridge  «.  Commerciil 
Fire  Ins.  Co.,  17  Hun^  95. 

55.  Jurisdietum. 

Of  jurisdiction,  or  the  want  of 
it,  in  judgment  of  forfeiture. 
Chapman  «.  Phenix  Nat  Bank  of 
N.  Y.,  44  Super.  CL  (/.  d  S.)  340. 

57.  Larceny. 
Competent  evidence  in  action  to 
recover  stolen  bonds  to  explain 
suspicious  circumstances.  Dutch- 
ess Co.  Mut  Ins.  Co.  «.  Hachfldd, 
78  N.  T.  226. 

58.  Levy. 
When  agreement  upon  which  i 
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xeceipt  for  property  levied  upon 
by  a  sheriff  was  g^ven,  xnay  be 
shown  by  parol  evidence.  Clark 
«.  Weaver,  17  Hun,  481. 

61.  LimUalion  of  AeUojit, 
When  parol  evidence  admissible 
to  show  date  of  written  acknowl- 
edgment or  promise  to  take  a  case 
out  of  the  statute  of  limitations. 
Kincaid  9.  Archibald,  78  K  T. 
189. 

62.  LoUeriei. 

In  action  to  recover  back  money 
paid  for  lottery  tickets,  not  neces- 
sary to  produce  tickets  or  account 
for  their  loss.  Admissibility  of 
account  kept  by  lottery  agent  of 
sales  to  plaintiff.  Grover  «.  Morris, 
78  if.  r.  473. 

In  action  against  principal  to  re- 
cover double  the  amount  of  money 
paid  for  lottery  tickets,  not  neces- 
sary to  show  that  identical  money 
paid  agent  therefor  was  remitted 
to  and  received  by  principal. 
Grover  v.  Morris,  73  N.  T.  478. 

69.  Negligence, 

When  liability  of  master  for  acts 
of  servant,  a  question  for  the  jury. 
Hoffman  «.  K.  Y.  Central  &  H.  R. 
R.  R.  Co.,  44  Super,  Ot,  (J,  d  8.)  1. 

Proof  necessary  to  render  a  party 
liable  for  wrongful  act,  neglect  or 
default,  causing  death  of  a  person. 
Cornwall  v.  Mills,  44  Super.  Ct. 
(/.  (£  S.)  45. 

Ad  missibility  of  proof  of  presence 
or  absence  of  flagman  at  a  railroad 
crossing.  Casey  v.  N.  T.  Central, 
Ac.  R.  R.  Co.,  6  Ahb.  New  Cos.  104. 

Evidence  of  negligence  on  part 
of  railroad  in  killing  a  person. 
When  contributory  negligence,  a 

Vol.  VI. 


question  for  the  jury.  Terry  o. 
Jewett,  17  HuTiy  395. 

What  proof  necessary  to  render 
owner  of  ferocious  animal  liable 
for  injuries  caused  thereby.  Mul- 
ler  o.  McKesson,  78  N  T,  195. 

Improper  evidence  of  structure 
of  bridge  built  after  accident  by 
which  a  passenger  was  injured. 
Dale  9.  Delaware,  Lackawanna, 
&c.  R  R.  Co.,  78  N.  r.  468. 

71.  Officer. 

Distinction  between  evidence  of 
one^s  being  an  officer  de  fitcto  and 
de  jure.  Lambert  v.  People,  6 
Abb.  Neu>  Cos.  181. 

To  impeach  action  of  grand  jury. 
People  V.  Shattuck,  6  Abb.  New 
Cos.  88. 

78.  Payment. 

'  Admissibility  on  issue  as  to  pay- 
ment, of  evidence  showing  antece- 
dents of  parties,  their  position  and 
conduct.  Dishno  «.  Reynolds,  17 
Hun,  187. 

Admissibility  on  an  issue  as  to  a 
payment  having  been  made,  of 
evidence  tending  to  show  that  the 
party  had  money  from  which  the 
payment  might  have  been  made. 
Dishno  e.  Reynolds,  17  Hun^  187. 

76.  Perjury. 

Rule  in  reference  to  credibility  of 
a  witness  who  has  sworn  falsely  in 
regard  to  a  material  fact.  The 
maxim,  ''/oZst/^  in  una,  fahue  in 
omnibui,^^  not  of  universal  applica- 
tion. Seymour  v.  Fellows,  44 
Super.  Ct,  {J.  <fe  S.)  124. 

What  proof  of  corporal  oath  to 
an  affidavit,  necessafy  to  sustain 
indictment  for  perjury.  Case  v. 
People,  6  Abb.  New  Cos.  151. 
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78.  Principal  and  Agent, 

When  declaratioDS  of  agent  do 
not  bind  principal.  Lambert  o. 
People,  6  Alb.  New  Ca$,  181. 

86.  Semcei, 

What  evidence  sufficient  to  sap- 
port  claim  of  clerk  against  a  cor- 
poration for  services.  Legrand  o. 
Manhattan  Mercantile  Assoc.,  44 
Super,  Ct,  (J.  <§  8.)  562. 

Requisite  evidence  to  establish 
contract  between  intestate  and 
employee  for  care  of  securities  after 
his  death.  When  such  evidence 
for  the  jury.  Ross  v.  Harden,  44 
Super.  Ct.  {J.  A  3.)  26. 

88.  Slander, 

What  facts  available  defendant 
in  mitigation  of  damages  in  action 
for  slander.  Hatfield  v.  Lasher, 
17  Hun,  28. 

94.  Ueage. 

When  usage  admissible  to  help 
the  construction  of  a  statute ;  and 
also  to  explain,  but  not  vary  or 
contradict,  terms  of  a  written  in- 
strument, or  the  fair  and  legal 
import  of  a  contract.  Fellows  v. 
Mayor,  Ac.  of  N.  Y.,  17  Hun,  249. 

What  requisite  evidence  of  a 
custoih.  Stoney  v.  Farmers'  Trans- 
portation Co.,  17  Hun,  679. 

Of  usage  to  explain  writing. 
Morgan  v.  Stevens,  6  Abb.  New  Coi. 

867. 

98.   WiUi. 

Proof  of  lost  or  destroyed  will, 
privileged  communications. 
Sheridan  v.  Houghton,  6  Abb,  New 
Cob.  284. 

EXCISE. 
L,  1870,  p.  466,  c.  176,  regula- 


ting sale  of  intoxicating  liqnon, 
amended  in  section  2  by  exteodiog 
provisions  applicable  to  New  York 
and  Brooklyn  to  PoughkeepsiA. 
L.  1879,  p.  208,  c  146.  See  De- 
claratory Act.     Id,  p.  619,  c  471 

The  fact  that  when  intoxicating 

liquor  was  sold  to  a  minor,  he  wu 

acting  for   an  adult,  immateiiaL 

Ross  e.  People,  17  Hun,  691. 

EXECUTION. 

When  improper  against  tnutea 
personally  for  costs,  although  not 
stated  in  title  of  cause  to  sue  in 
representative  capacity.  Alger  «. 
Conger,  17  Hun,  46. 

When  constable  not  to  levy  on 
property  already  levied  on  by 
sheriff.  Seymour  «.  Newton,  17 
Hun,  80« 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Revocation  of  letters  testament^ 
ary,  &c.,  on  application  of  execu- 
tor, Ac,  and  appointment  of 
successor.     L.  1879,  p.  464,  c  406. 

When  executors  and  sdadnift- 
trators  personally  liable  for  services 
rendered  the  estate.  When  boond 
by  contracts  of  intestate.  When 
contracts  of  intestate  void.  Boss 
V,  Harden,  44  Super,  Ct,  (/.  ^  &) 
26. 

What  establishes  priwM  faae 
case  for  plaintiff  in  action  against 
executor  of  surety  for  a  bresdi  of 
the  bond.  Mnndorff  «.  Waogler, 
44  Super,  Ct,  (J,  di  8.)  495. 

Liability  of  executors  and  trast- 
ees  for  investments.  RooseTdt  c. 
Roosevelt,  6  Abb,  New  Ca%,  447. 

When  executor  held  to  a  full 
disclosure  of  trust  funds  in  an 
action  by  a  legatee.  Eberhardtf. 
Schuster,  6  Abb,  New  Com,  141. 
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When  executor  not  liable  to 
assessment.  People  «rr«2.  Caswell 
«.  Commissioner  of  Taxes  of  N. 
Y.,  17  mm,  298. 

EXTRADITION. 

Right  to  demand:  evidence  to 
make  prima  facie  case  for:  identity 
of  prisoner:  meaning  of  word 
"  crime^^  in  provision  of  constitu- 
tion for.  Leary^s  Case,  6  Al^,  New 
Com.  48. 

Court  cannot  inquire  into  truth 
of  facts  recited  in  warrant  of  ren- 
dition of  a  fugitive  from  justice. 
Nor  the  governor  as  to  truth  of 
the  charge.  People  oe  rd.  Draper 
«.  Pinkerton,  17  Hvn,  199. 

FALSE  IMPRISONMENT. 

Distinction  between  false  im- 
prisonment and  malicious  prosecu- 
tion.    Neil  V.  Thorn,  17  Huriy  144. 

FALSE  PRETENSES. 

Evidence  of,  in  negotiating  a 
post-dated  check  for  goods  sold. 
Lesser  tJ.  People,  78  N,  T,  78. 

Distinguished  from  larceny. 
Zink  9.  People,  6  Alb.  New  Cob,  418. 

What  justifies  a  conviction  of 
obtaining  money  by.  Foote  e. 
People,  17  ^u»,  218. 

Ab  to  a  corporation  whose  term 
of  existence  has  expired,  though 
its  former  members  still  carry  on 
business  in  its  former  corporate 
name.  Babcock  «.  Libbey,  17 
Hun,  181. 

FELONY. 

Bail  in  cases  of.  People  «. 
Shattuck,  6  Alib.  New  Com,  88. 

FIRES. 
Lighted  mated,  cigars,  &c.,  not 


to  be  brought  or  used  on  any  ves-  • 
sels,  &c.,  within  150  feet  of  ware- 
houses,  &c.,   where  petroleum  is 
stored,   without   permission.      L, 
1879,  p.  408,  c.  824. 

FIRE  COMPANIES. 

L.  1878,  p.  622,  c.  897,  provid- 
ing for  the  incorporation  of  fire, 
&c.,  companies,  amended  by  add- 
ing a  section  numbered  **  11,*'  ex- 
empting members  of  such  com- 
panies from  taxation  in  certain 
cases.     X.  1879,  p.  827,  c.  250. 

FISH  AND  FISHERIES. 

Z.  1878,  c.  802,  relating  to  tak- 
ing of  clams,  oysters,  and  shell- 
fish, amended,  forbidding  any 
person  not  a  resident  of  the  State 
for  six  months,  from  gathering 
them.     Z.  1879,  p.  184,  c.  87. 

Propagation  of  trout.  Addi- 
tional commissioners  authorized 
to  be  appointed  in  Kings,  Queens, 
and  Suffolk  counties.  Z.  1879,  p. 
896,  c.  809. 

FORCIBLE  ENTRY  AND 
DETAINER. 

Right  of  owner  of  land  wrong- 
fully out  of  possession  to  peace- 
fully regain  it,  and  lawfully  to  re- 
sist attempt  by  former  occupant  to 
retake  possession.  Bliss  «.  John- 
son, 73  N,  r.  529. 

FORECLOSURE. 

Parties  to;  liability  of  next  of 
kin  for  a  deficiency;  effect  of 
laches  by  delay.  Collin's  Petition, 
6  A}fb,  New  Cos.  227. 

When  infancy  of  mortgagor,  no 
defense  to.  Snelling  v.  Mclntyre, 
6  Abb,  New  Oa$.  469. 

Defense  to  action  to  foreclose  a  ' 
mortgage,  that  it  was  without  con- 
sideration.   Cady  o.  Jennings,  17 
Hun,  218. 
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Effect  of  failure  of  plaintiff  in 
foreclosure  of  mortgage  to  refer  in 
his  complaint  to  a  second  mort- 
gage held  by  him.  Homoeopathic 
Mut.  Life  Ins.  Co.  «.  Sizbury,  17 
Eun,  424. 

Irregularity  ^f  sale  under  fore- 
closure, when  by  the  terms  of  sale 
the  purchaser  was  required  to  take 
the  property  subject  to  another 
mortgage  of  the  plaintiff,  not  re- 
ferred to  in  the  complaint  in  the 
action.  Homoeopathic  Mut  Life 
Ins.  Co.  V,  Bizbnry,  17  Hun.  424. 

Irregularity  of  referee  on  a  fore- 
closure sale,  to  sell  more  lots  than 
necessary.  Waiver  thereof  by 
owner  of  equity  of  redemption. 
McBride  «.  Lewisohn,  17  Sun^  524. 

Priority  of  lien  of  mortgage  to 
that  of  a  judgment,  entitling 
mortgagee  to  surplus  moneys. 
Savings  Bank  of  Utica  v.  Wood, 
17  Bun,  133. 

Judgment  for  deficiency  must  be 
recovered  in  action  for  foreclosure, 
in  order  to  sustain  a  subsequent 
action  to  enforce  payment  thereof 
out  of  land  devised  by  mortgagor. 
Lockwood  f>.  Fawcett,  17  -Stin, 
146. 

When  application  for  leave  to 
sue  for  a  deficiency,  after  judg- 
ment of  foreclosure,  denied.  Mat- 
ter of  ColUns,  17  JSun,  289. 


cate  property.  Acts  of  Congrea  in 
relation  to,  reviewed  and  com- 
mented upon.  Chapman  «.  Phe&iz 
Nat.  Bank  of  N.  T.,  44  Super,  O. 
{J.  A  8.)  340. 

FORMER  ADJUDICATION. 

Effect  of  former  adjudication  in 
relieving  party  from  proving  in 
subsequent  action  facts  admitted 
or  proved  therein.  Wood  f. 
Mayor,  &c.  of  N.  Y.,  78  JT.  f. 
556. 

When  judgment  in  former  suit, 
not  a  bar  to  a  subsequent  one 
between  same  parties.  Batler  t. 
Rice,  17  Hun,  406. 


FORFEITURE. 

Jurisdiction  in  proceedings  of. 
Chapman  v.  Fhenix  Nat.  Bank  of 
N.  Y.,  44  Super.  Ct.  (J,  d  8.)  340. 

When  demand  not  necessary  to 
work  a  forfeiture.  Redfield  «. 
Paterson  Fire  Ins.  Co.,  6  AUb,  New 
Cm,  466. 

Right  of  government  to  confis- 


FRAUD. 

When  drawer  of  check  payable 
to  order  of  payee,  not  responsible 
for  subsequent  fraud  of  bis  book- 
keeper in  forging  name  of  payee. 
Welsh  o.  (German  American  Bank, 
73  N,  r.  424. 

When  word  "  fraud"  or  "fraud- 
ulent" need  not  be  used  to 
characterize  a  transaction.  Whit- 
tlesey •.  Delaney,  78  N,  Y,  571. 

Fraud  in  agreement  for  use  of 
trademark.  How  pleaded.  Hi!- 
sen  9.  Libby,  44  Super,  CL  (/.  ^ 
8,)  12. 

Construction  of  2  R  8,  137, 
f  §  1,  5,  relative  to  conveyances  to 
hinder  and  defraud  creditors. 
Gottberg  «.  Conner,  44  8i^.  CL 
(J.  d  8,)  554. 

What  does  not  constitute  fsbe 
representations  in  law.  Spannaon 
e.  Keim,  44  Super.  CL  (/.  d  8.) 
168. 

Effect  of,  to  render  t  tnnsfer 
voidable.  Zink  «.  People^  6  ASk 
New  Coi.  418. 
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When  fraud  which  has  not 
caused  damage  does  not  give  right 
of  action.  Ranney  «.  Warren,  17 
Hun^  111. 

Defense  of  fraudulent  representa- 
tions by  payee  of  check  to  maker, 
must  be  pleaded.  Raubitschek  t^. 
Blank,  44  Super.  Ot.  {J.  dt  S.)  564. 

FRAUDULENT      CONVEY- 
ANCES. 

When  one  who  sells  goods  to  a 
party  after  a  conyeyance  by  him, 
presumptively  void  as  against 
creditors,  a  creditor  within  mean- 
ing of  statute.  Arrowsmith  «. 
O'SuUivan,  44  Super.  CU  (J.  d  S.) 
573. 

GAME. 

Sonff  birds  and  certain  others, 
not  tol)e  caught  or  killed  between 
March  and  November  in  certain 
counties.     L.  1679,  )>.  484,  c.  861. 

Act  for  preservation  of  game. 
£.  1879,  p.  584,  c.  584. 

GASLIGHT  COMPANIES. 

Gaslight  companies  authorized 
to  use  electricity  instead  of  gas. 
X.  1879,  p.  562,  c.  512. 

GOVERNOR 

Power  of,  in  granting  warrant 
of  rendition  of  fugitive  from  jus- 
tice. People  ex  rel.  Draper  v. 
Pinkerton,  17  J9un,  199. 

Question  of  issuing  writ  of  cer- 
tiorari to  governor,  considered. 
Matter  of  Nichols,  6  AUb.  New  Ooi. 
474. 

GRAND  JURY. 

Parol  evidence  to  impeach  action 
of.  People  V.  Shattnck,  6  Alb. 
New  C(u.  88. 


GUARANTY. 

Letter  of  credit  construed  as  a 
continuing  guaranty,  until  notice 
of  its  termination.  White's  Bank 
V.  Myles,  78  N.  Y.  885. 

GUARDIAN  AD  LITEM. 

Personal  liability  of,  for  expenses 
of  ineffectual  sale.  Muller  o. 
Struppman,  6  AUb.  New  Cm.  848. 

For  costs  after  infant  arrives  at 
maturity.  Sparmann  «.  Eeim,  6 
AVb.  New  Cm.  858. 

Application  for  appointment  of 
guardian  ad  litem  may  be  made  by 
a  general  guardian,  appointed  in 
another  State.  Freund  v.  Wash- 
bum,  17  JJun,  548. 

GUARDIAN  AND  WARD. 

Revocation  of  testamentary 
guardianship,  &c.,  on  application 
of  guardian,  &c.,  and  appointment 
of  successor.  L.  1879,  p.  464,  c. 
406. 

Power  of  a  guardian  of  a  minor 
to  extend  a  mortgage.  Willick  «. 
Taggart,  17  Hun,  511. 

When  guardian,  in  action  by 
ward,  should  make  detailed  dis- 
closure of  trust  fund.  Eberhardt 
V.  Schuster,  6  Ahb.  New  Cm.  141. 

HABEAS  CORPUS. 

Proceedings  and  evidence  upon, 
in  extradition.  Leary*8  Case,  6 
Ahb.  New  Cm.  48. 

HIGHWAYS. 

Commissioners  to  expend  State 
appropriations  for  hignways,  £• 
1879,  p.  865,  c.  275. 

Act  authorizing  return  to  former 
systems  of  repau^.  L.  1879,  p. 
81,  c.  81. 

L.  1878,  p.  456,  c.  877,  relating 
to  moneys  collected  for  highway 
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and  bridge  purposes,  amended  by 
providing  that  it  should  not  limit 
power  to  raise  money  under  £. 
1869,  c.  855,  §  2;  and  also  that  the 
board  of  supervisors  might  appoint 
commissioners  to  spend  and  ac- 
count for  moneys  under  L.  1860,  c. 
855.    X.  1879,  p.  113,  c.  67. 

fflSTORICAL  REOORDS. 

Appropriation  for  publication  of 
certain  historical  centennial  records 
and  memorial  addresses  delivered 
at  the  new  Capitol.  L,  1879,  p. 
457,  c.  891. 

HISTORICAL  SOCIETIES. 

Historical  societies  authori^  to 
hold  real  estate  for  enclosure,  pres- 
ervation and  monumental  purposes, 
and  to  receive  historical  articles 
in  trust.     L.  1879,  p.  279,  c.  203. 

HUDSON  RIVER. 

L.  1867,  p.  1505,  c.  549,  relating 
to  cutting  ice  in  the  Hudson  river, 
amended  by  adding  a  section  num- 
bered *'  8,'*  relating  to  interference 
with  ice  in  the  river  opposite  any 
ice  house  which  has  been  taken 
possession  of;  and  declaring  when 
such  ice  becomes  individual  prop- 
erty.    L,  1879,  p.  455,  c.  888. 

L.  1876,  p.  868,  c.  876,  for  pre- 
venting filling  up  of  Hudson  river, 
amended  in  section  4,  by  providing 
that  a  permanent  bulkhead  must  be 
built,  inclosing  area  for  piers  and 
wharves,  and  omitting  exception  in 
favor  of  owner  of  land  dyked  off. 
X.  1879,  p.  505,  c.  456. 

Appropriation  for  improvement 
of,  between  Troy  and  Coxsackie, 
and  directions  for  doing  the  work. 
X.  1879,  p.  155,  c.  106. 

HUSBAND  AND  WIFE. 

Acknowledgments  of  married 
women  to  be  taken  in  same  man* 
ner  as  if  sole.  X.  1879,  p.  827,  c. 
249. 

Wife,  or  her  legal  representa- 
tives, permitted  to  assign  policy 
of  insurance  upon  life  of  her  hus- 


band for  her  benefit  and  use,  with 
written  consent  of  the  husband. 
X.  1879,  p.  826,  c.  248. 

Right  of  wife  to  assign  her  in- 
terest in  policy  of  insurance  on 
life  of  her  husband.  Undue  influ- 
ence by  husband.  Completaon  of 
gift  by  husband  to  wife.  Fowler 
0.  Butterly,  44  Sufer.  Ct.  (/.  dS,) 
148. 

Non-assignability  of  policy  of 
life  insurance  in  favor  of  wife. 
Brammer  v.  Cohen,  0  AJtb.  Mm 
Com.  409. 

Proceedings  to  convict  a  hus- 
band as  a  disorderly  person,  ciim- 
inal  in  their  character,  and  although 
the  wife  may  be  complainant  sbe 
cannot  be  a  witness.  People  t. 
Crandon,  17  JStm,  490. 

Validity  of  assignment  by  hiuh 
band  direct  to  wife  as  between 
themselves.  Seymour  e.  Fellowa, 
44  iSupar.  Ct,  {J,  d  8.)  124. 

When  conveyance  by  husband 
to  wife,  fraudulent  as  to  crediton. 
Invalidity  of  agreement  between 
husband  and  wife  to  live  sepante 
and  apart  from  each  other.  Mor- 
gan 0.  Potter,  17  Han^  403. 

When  gratuitous  transfer  of 
property  .  from  wife  to  husband 
will  be  set  aside  by  a  court  of 
equity.  Boyd  v,  De  LaMontig- 
nie,  78  JV.  7.  498. 

Rights  and  powers  of  manied 
women.  What  amounts  to  undue 
influence  of  husband  over  wife. 
Fowler  «.  Butterly,  44  5«p^.  Ct 
{J,  db  8.)  148. 

Liabilities    and   disabilities  of 

married  woman    as  to  acquiring 

real  property.    Cashman  ».  Henry, 

44  8uper.  (X  {J.  <ft  8.)  98. 

I    Liability  of  a  married  woman  on 
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her  bond  to  secure  the  purchase 
price  of  property  acquired  and 
held  for  her  separate  use.  Cash- 
man  «.  Henry,  44  Super.  Ct.  (J.  d 
S.)  98. 

How  far  a  married  woman  binds 
her  separate  estate  by  a  purchase- 
money  mortgage.  Slauson  v. 
Watkins,  44  Super.  Ct.  (J.  ds  8.) 
78. 

Submission  -to  arbitration  by  a 
married  woman,  void.  Keep  v. 
Keep,  17  Eun^  153. 

When  separate  estate  of  a  mar- 
ried woman,  not  charged  with  the 
payment  of  goods  purchased  hy 
her.  How  she  may  charge  her 
separate  estate.  Johnston  «. 
Peugnet,  17  Bun,  540. 

Indorsement  of  promissory  note 
by,  charging  her  separate  estate, 
not  a  mortgage.  Third  National 
Bank  v.  Blake,  78  JV.  F.  260. 

When  infancy  of  wife  signing  a 
mortgage,  no  defense  to  foreclos- 
ure. Bnelling  d.  Mclntyre,  0  Aii>. 
New  Cos.  469. 

When    alien    married    woman 

capable  of  inheriting.    Benner  v. 

Muller,  44  Super.    Ct.   {J.  &  S.) 

535. 

ICE. 

Act  to  prevent  ice  gorges  in  the 
river  St.  Lawrence.  X.  1879,  p. 
280,  c.  204. 

INEBBIATE  ASTLUM. 

New  York  State  Inebriate 
Asylum  abolished,  and  Bineham- 
ton  Asylum  for  the  Chronic  Insane 
established,  and  provisions  made 
for  its  management.  L.  1879,  p. 
868,  c.  280. 

INDICTMENT. 

Presence  of  prisoner  under,  not 
neeessazy    during    argument    of 


motion  in  his  case.  People  e. 
Vail,  6  Abb.  New  Ca$.  206. 

When  defect  in,  does  not  affect 
the  judgment  after  verdict.  Case 
V.  People,  6  Abb.  New  Cos.  151. 

Quashing,  for  irregularity  of 
grand  jury.  People  «.  Shattuck, 
6  Abb.  New  Cm.  88. 

INFANT. 

Power  of  supreme  court  as  to 
lands  of.  Muller  «.  Struppman, 
6  Abb.  New  Cm.  843. 

Liability  of,  for  costs,  after  com- 
ing of  age.  Sparmann  v.  Keim,  6 
Abb.  New  Cm.  853. 

When  infancy  of  a  mortagor,  no 
defense  to  foreclosure.  Snelling 
V.  Mclntyre,  6  Abb.  New  Cm.  469. 

Application  for  appointment  of 
guardian  ad  Utem  may  be  made  by 
a  general  guardian  appointed  in 
another  State.  Freund  v.  Wash- 
bum,  17  Huit,  548. 

Jurisdiction  of  court  to  direct 
sale  of  a  remainder  in  fee  vested  in 
interest  in  an  infant.  Jenkins  e. 
Pahey,  78  N.  T.  855. 

INJUNCTION. 

Against  actions  interfering  with 
distribution  of  assets  of  insurance 
company.  Attorney  -  General  v. 
North  America  Life  Ins.  Co.,  6 
Abb.  New  Cm.  298. 

When  granted  to  restrain  use  of 
a  trademark.  Godillott «.  Hazard, 
44  Super.  Ct.  (J.  d  S.)  427. 

What  not  a  prima  fade  case  for. 
Perry  v.  Yolkening,  44  Super.  Ct, 
{J.  d  S.)  882. 

When  initiation  of  members  into 
a  corporate  society,  not  restrained 
by  injunction.  Thompson  o. 
Society  of  Tammany,  17  ffun,  805. 
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When   unanthorized  use   of 
street  by  a  railroad,  restrained  by 
injunction.     Henderson  v.  N.  Y. 
Central  R  R  Co.,  17  Hun,  844. 

When  injunction  to  prevent 
sale  by  sheriff  of  goods  levied  upon, 
denied.  Saunders  «.  Irwin,  17 
Bun,  342. 

When  diyersion  of  water  re- 
strained by  injunction.  Garwood 
c.  N.  Y.  Central  &  H.  R  R  R 
Co.,  17  Sun,  356. 

When  an  agreement  cannot  be 
enforced  by  one  not  a  party  thereto, 
by  injunction.  Onondaga  Co. 
Milk  Assoc.  V.  Wall,  17  Bun, 
499. 

When  restoration  of  things  to 
their  former  condition  may  be 
effected  by  a  mandatory  injunc- 
tion. 44  Super.  CU  (J.  d  8.) 
496. 

When  a  prohibition  in  a  con- 
tract of  a  telegraph  company  with 
its  subscriber  against  the  publica- 
tion by  him  of  information  obtain- 
ed thereby,  will  be  enforced  by 
injunction.  Qold  &  8tock  Tele- 
graph Co.  «.  Todd,  17  ffun,  548. 

Duty  of  party  enjoined  to  do 
nothing  to  enhance,  and  all  he 
reasonably  can  to  diminish  dam- 
ages from  injunction,  but  not  to 
incur  any  hazard*  Roberts  v. 
White,  73  N,  T.  375. 

Items  of  damages  properly  allow- 
able for  temporary  injunction,  re- 
straining tearing  down  of  a  party 
wall.  Roberts  f>.  White,  73  N.  F. 
875. 

Proper  remedy  to  restrain  con- 
tinuous unlawfiil  use  of  land  by  a 
railroad  company.  Hurdock  «. 
Prospect  Park  and  Coney  Island 
R  R  Co.,  73  iV.  r.  579. 


INN-K£BP£Ba 

Provisions  for  sale  of  goods  and 
baggage  of  guest  to  satisfy  tieo. 
£.  1879,  p.  580,  c.  580. 

When  relation  of  inn-keeper  sod 
guest  does  not  exist  Fitch  «. 
easier,  17  Rwi,  126. 

When  relaticm  of  inn-keqier 
and  guest  exists.  Distinalon  be- 
tween inn  and  boardiDg^ouie. 
Hancock  «.  Rand,  17  Bm,  279. 

INSANE  PERSONS. 
See  LuKATiCB. 

INSURANCE. 
L  Qkne&al  Puhcifles. 

Verification  of  annual  statemeofc 
of.  Where  annual  statemeat  should 
be  filed.  Case  9.  People,  6  itt. 
New  Cos,  151. 

When  stockholders  personsUy 
liable  if  certificate  not  filed.  Chiae 
«.  Lord,  6  AVb.  New  Cm.  SSa 

When  president  of  ixisanBce 
company  liable  for  false  representa- 
tions made  by  its  agents.  Belding 
V.  Floyd,  17  Bun,  SOa 

in.  Fire  Irbubancb. 


L.  1875,  p.  581,  c.  465,  ^eq^i^ 
ing  payment  of  a  certain  premium 
by  foreign  insurance  companies  to 
fire  department  of  cities  and  in- 
corporated Tillages,  amended  in 
section  3,  by  further  proTiding  for 
collection,  apportionment  and  pig- 
ment of  penalty  therein  given  for 
violation  of  the  provisioDS  of  the 
act.     L.  1879,  p.  228,  c.  153. 

X.  1877,  p.  227,  c.  209,  regula- 
ting amount  of  capital  stock  for 
fire  and  marine  insurance  com' 
panies,  amended  in  section  3,  by 
requiring  superintendent  of  insnr- 
ance  department  to  refuse  admis- 
sion to  foreign  companies  in  certain 
cases  and  under  a  certain  agree- 
jment.    L.  1879,  p.  535,  c.  490. 
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Proyifiion  for  formation  of 
county  and  town  co-operative  insur- 
ance companies.  X.  1879,  p.  878, 
c.  287. 

Regulation  of  issuance  of  poli- 
cies of  fire  insurance  and  the  rein- 
surance thereof.  L,  1879,  p.  584, 
c489. 

When  knowledge  of  agent  im- 
puted to  company:  construction 
of  clause  in  policy  making  one 
procuring  the  insurance,  agent  of 
assured.  Patridge  o.  Commercial 
Fire  Ins.  Co.,  17  Eun^  95. 

Insurable  interest  of  a  lessee 
having  right  to  purchase  or  re- 
deem. When  extrinsic  evidence 
admissible  to  explain  doubtful 
words  in  policy.  Creighton  «. 
Homestead  Fire  Ins.  Co.,  17  Hv,n^ 
78. 

Right  of  a  mortgagee  to  effect 
insurance  in  the  name  of  owner 
and  himself.  Graham  «.  Phoenix 
Ins.  Co.,  17  Run^  156.     ^ 

When  the  filing  of  a  mechanic's 
lien  is  not  a  violation  of  a  condi-< 
tion  against  incumbrances  in  a 
policy  of  insurance.  Green  v. 
Homestead  Fire  Ins.  Co.,'  17  Hut^ 
467. 

Construction  of  condition  in 
policy  that  insurer  should  not  be 
liable  for  loss  occasioned  by  use  of 
kerosene  oil  as  a  light.  Matson  9. 
Farm  Buildings  Ins.  Co.,  78  N,  7, 
810. 

When  mortgagee  may,  by  an  in- 
dependent contract,  providing  for 
subrogation  of  insurer,  protect  his 
interest  against  acts  of  mortgagor, 
although  insurance  procured  by 
latter  is  payable  to  him.  Ulster 
Co.  Savings  Institution  «.  Loake, 
78  S.  T.  161. 

Effect  of   mortgage  clause  an- 


nexed to  a  policy  to  free  mortgagee 
from  liability  for  violation  of  con- 
dition by  insured.  Hastings  v. 
Westchesier  Fire  Ins.  Co.,  73  N. 
T.  141. 

Oral  consent  or  waiver  of  condi- 
tion by  agent,  not  binding  when 
policy  provides  that  it  must  be 
indorsed  on  the  policy.  Walsh  o. 
Hartford  Fire  Ins.  Co.,  78  N.  T.  5. 

Answer  of  applicant  for  insur- 
ance to  question  as  to  title  or  in- 
terest in  property,  that  it  was 
^'deed,''  is  not  a  warranty,  that  it 
was  a  grant  in  fee  of  a  freehold 
estate.  Henill  t;.  Agricultural  Ins. 
Co.,  78  N,  r.  452. 

Policy  avoided  by  will  of  in- 
sured devising  property,  as  that 
was  a  change  of  interest  within 
meaning  of  provision  in  policy, 
declaring  it  void  if  interest  of  in- 
sured was  changed  in  any  manner. 
Sherwood  «.  Agricultiural  Ins.  Co. 
of  Watertown,  78  N.  T.  447. 

Subrogation  of  insurer  to  rights 
and  remedies  of  assured  against 
third  person,  whose  wrongful  act 
caused  the  loss.  Deduction  of 
damages  received  by  assured  from 
such  third  person  from  amount  of 
policy.  Connecticut  Fire  Ins.  Co. 
«.  Erie  Rw.  Co.,  78  K  F.  899. 

From  what  date  interest  should 
be  recovered  on  amount  of  policy 
due  sixty  days  after  notice  and 
proof  of  loss.  Hastings  «.  West- 
chester Fire  Ins.  Co.,  78  N.  F. 
141. 

When  notice  and  proof  of  loss,  a 
condition  precedent,  a  failure  to 
comply  with  which  discharges  in- 
surer. HcDermott  v.  Lycoming 
Fire  Ins.  Co.,  44  Buper,  Ct,  (/.  <ft 
a.)  231. 


638 


ANALYTICAL    INDEX    TO    THE 


What  neoeasary  to  oonotitate 
breach  of  condition  that  policy 
shall  bevoid  if  premifles  are  vacant 
and  unoccupied.  Definition  of 
the  words  ''vacant*'  and  ''unoc- 
cupied." Hemnan  «.  Merchants^ 
Ins.  Co.,  44  8up&r.   Ot  (/.  AS.) 

AAA. 

Cancellation  of  policy  for  non- 
payment of  premium;  waiver  of 
condition  in  policy  where  payment 
should  be  made.  Redfield  o.  Pat- 
erson  Fire  Ins.  Co.,  6  Ahb.  New 
Ca$.  456. 

When  notes  given  by  stock- 
holders of  insurance  company  to 
make  up  deficiency  in  capital  can- 
not be  claimed  by  the  company. 
Black  River  Ins.  Co.  v.  N.  T. 
State  Loan  &  T.  Co.,  78  JV.  T. 
282. 

ly.    Life  Insubancb. 

L,  1853,  p.  887,  c.  468,  providing 
for  incorporation  of  life  and  health 
insurance  companies,,  amended  by 
inserting  in  its  title  '*  and  casualty 
insurance  companies;"  and  also  in 
section  17,  by  substituting  the 
"superintendent  of  the  insurance 
department "  for  ' *  comptroller, " 
and  by  giving  directions  for  his 
action  where  capital  stock  is  im- 
paired, and  for  the  winding-up  of 
the  company.  L,  1879,  p.  228, 
c.  161. 

Surrender  value  of  policies  in 
force  three  years  and  now  to  be 
applied.    X.  1879,  p.  427,  c.  847. 

X.  1858,  p.  887,  c.  468,  pro- 
viding for  incorporation  of  life 
insurance,  &c.,  companies,  amended 
in  section  1  by  extending  its  pro- 
visions to  insurance  against  acci- 
dents, guaranteeing  fidelity  in 
trusts,  plate-glass  insurance,  insur- 
ance against  steam-boiler  explosion 
and  against  loss  by  burglary  and 
theft:  in  section  2  by  limiting 
company  to  one  kind  of  insurance : 


in  section  8  by  directing  declara- 
tion to  be  filed  in  office  of  supezin- 
tendent  of  the  insurance  depart- 
ment, setting  forth  in  which  de- 
partment the  company  is  intended 
to  be  formed.  Z.  1879,  p.  630, 
c.  485. 

Construction  of  general  acts  for 
life  and  health  companies.  Chase 
V.  Lord,  6  Abb.  New  Ga$.  258. 

Wife  or  her  legal  representatiTefl^ 
permitted  to  assign  policy  of  insor- 
ance  upon  life  of  her  husband  for 
her  benefit  and  use,  with  writtea 
consent  of  the  husband.  L,  W% 
p.  826,  c  248. 

Right  of  wife  to  assign  her  inter- 
est in  policy  of  insurance  on  life  of 
her  husband.  What  amoonts  to 
undue  influence  of  husband  to  in- 
duce her  to  assign,  and  effect 
thereof.  Fowler  «.  Butterly,  44 
Buper.  CL  (J.  d  8.)  148. 

Non-assignability  of  policy  in 
favor  of  wife.  Brummer  «.  Cohen, 
6  AUb.  New  Cat.  409. 

Individual  liability  in  life  com- 
panies. Chase  «.  Lord,  6  Ahb,  JfeB 
Ca$,  258. 

Proceedings  on  dissolution.  At- 
torney-General V,  North  America 
Life  Ins.  Co.,  6  Abb.  New  Cat.  298L 

When  action  lies  against  an  in- 
surance company  to  have  a  policy 
canceled  by  it,  reinstated.  Mam- 
bach  0.  Metropolitan  Life  Ins.  Co., 
17  Bun,  840. 

When  suit  in  equity  maintain- 
able to  have  a  policy  declared 
existing  and  in  force.  Heyer  f. 
Knickerbocker  Life  Ins.  Co.,  79 
N.  r.  616. 

YHien  failure  to  make  payment 
of  premium  on  day  required  in  the 
policy,  does  not  forfeit  it.  Meyer 
9.  Knickerbocker  Life  Ins  Co.  73 
N.  T.  516. 

What  particularity  requirad  ia 
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answer  setting  up  a  false  statement 
in  the  application  for  a  policy  of 
life  insurance.  Btudwell  «.  Char- 
ter Oak  Xife  Ins,  Co.,  17  Swi,  602. 

When  unpaid  premium  cannot 
be  deducted  from  net  value  of 
policy  in  determining  amount  of 
premium  for  temporary  insurance. 
Waiver  of  conditions  in  policy. 
Goodwin  v.  Massachusetts  Mutual 
Life  Ins.  Co.,  73  N.  7.  480. 

When  contract  of  insurance,  di- 
visible. Effect  of  breach  of  con- 
dition which  applied  to  only  one 
class  of  property  insured.  Merrill 
V.  Agricultural  Ins.  Co.,  78  if.  F. 
452. 

When  policy  of  life  insurance 
upon  life  of  third  person,  not  a 
wager  policy.  Qoodman  v.  Massa- 
chusetts Mut.  life  Ins.  Co.,  78  if. 
r.  480. 

INTEREST. 

2  B.  8.  %  ed.  p.  1164,  $  1, 
relating  to  interest  of  money, 
amended  by  making  legal  rate  on 
and  after  January  1,  1880,  six 
dollars  on  one  hundred  dollars  x>er 
year.  But  nothing  therein  con- 
tained *' shall  be  so  construed  as 
to  in  any  way  affect  any  contract 
or  obligation  made  before  the  pas- 
sage of  this  act.''  L.  1879,  p.  598, 
'  c.  688. 

From  what  time  interest  is  to  be 
recovered,  on  a  verdict  for  negli- 
gence causiug  death.  Cdmwall  v. 
Mills,  44  Super.  Ct,  {J.  di  8.)  45. 

From  what  time  interest  allowed 
on  legacy.  Kerr  v.  Dougherty,  17 
Hun,  841. 

Liability  of  sheriff  for  interest 
on  moneys  in  his  hands  during  the 
pendency  of  an  action  to  deter- 
mine conflicting  claims  thereto. 
Thompson  v.  Sweet,  78  if.  T.  622. 


When  law  of  State  where  interest 
was  reserved  and  taken,  is  to 
govern  validity  of  note.  Wayne 
County  Savings  Bank  «.  Low,  0 
Alib.  New  Cm.  76. 

INTERPLEADER. 

When  a  bank  entitled  to  bill  of. 
Qerman  Ex.  Bank  «.  Commission^ 
ers  of  Excise,  6  Abb.  Nmo  Cm.  894. 

INTERVENING. 

In  action  to  wind  up  corporation. 
Attomey-Qeneral  v.  North  America 
Life  Ins.  Co.,  6  Abb.  New  Cob.  294. 

Rules  applicable  to  application 
by  stranger  for  leave  to  intervene. 
6  Abb.  New  Cos.  804,  note. 

JOINDER  OF  ACTIONS. 

When  joinder  of  several  distinct 
misdemeanors  in  the  same  indict- 
ment, not  a  cause  for  reversal  of 
judgment  thereon  on  writ  of  error. 
Polinsky  v.  People,  78  N.  T.  65. 

Right  of  plaintiff  to  unite  in  a 
single  action  claims  to  recover 
back  money  paid  on  separate  pur- 
chases of  lottery  tickets,  and  to 
recover  double  the  aggregate  sum 
paid  therefor,  with  double  costs. 
Grover  «.  Morris,  78  N.  T.  478. 

What  joinder  of  causes  of  action 
not  allowed.  French  «.  Salter,  17 
Hun,  546. 

When  allowed,  although  all 
defendants  not  jointly  connected 
in  every  act  complained  of.  Gar- 
ner «.  Harmony  Mills,  6  Abb.  New 
Cm.  212. 

Misjoinder  of  causes  of  action 
for  services  performed  at  request 
both  of  intestate  and  his  adminia- 
trators.  Ross  v.  Harden,  44  Super, 
Ct.  (/.<ftA)26. 
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JOINT  DEBTORS. 

Affidavit  necessary  to  accompany 
a  summons  to  show  cause  why  a 
defendant  not  served  should  not 
be  bound  by  the  judgment  entered 
against  the  othei^  served.  Plead- 
ings by  person  summoned.  Free- 
man  v.  Barrowcliffe,  44  Super.  Ct. 
(J,  A  8,)  313. 

When  section  870  of  Code  of 
!Pro.,  providing  for  a  summons  to 
show  cause  why  a  defendant  not 
served  should  not  be  bound  by  the 
judgment  entered  against  the 
others  served,  —  not  applicable. 
Freeman  v.  Barrowcliffe,  44  Super. 
.  Ot.  (J.  A  8.)  818. 

JUDGES. 

Non-liability  of  a  judge  of  a 
superior  court,  or  court  of  general 
jurisdiction,  for  a  judicial  act  in  a 
matter  within  his  jurisdiction, 
although  in  excess  thereof.  Lange 
«.  Benedict,  73  N.  T.  12. 

JUDGMENT  AND  DECREE. 

When  judgments  entered  by 
consent  of  defendant  before  ex- 
piration of  twenty  days  stated  in 
summons,  valid.  White  «.  Bogart, 
78  IT.  r.  266. 

When  impeachable,  and  for 
what  jurisdictional  defects.  Chap- 
man V.  Phenix  Nat.  Bank  of  N. 
Y.,  44  Super.  Ot.  {J.  d  8.)  840. 

Erroneous  judgment  for  money, 
when  a  delivery  of  bonds  to  a  re- 
ceiver would  satisfy  demand  set 
up  in  complaint.  Wintermute  v. 
Cooke,  78  If.  T.  107. 

Amendment  of  judgment  after 
appeal,  givmg  a  receiver  additional 
powers.  McEelvey  v.  Lewis,  44, 
Super.  Ct.  (J.  d  8.)  661.  I 


Conclusiveness  of  judgment,  if 
court  had  jurisdiction  of  the 
subject-matter,  and  oftheperaona, 
although  erroneous,  unless  rerened 
or  vacated.  Jenkins  e.  Fahey,  78 
if.  T.  856. 

For  deficiency,  must  be  reooTered 
in  action  for  foreclosure,  in  order 
to  sustain  a  subsequent  action  to 
enforce  payment  thereof  oat  of 
land  devised  by  mortgagor.  Lock- 
wood  V.  Fawcett,  17  jBtin,  146. 

Mode  of  correcting  judgment 
entered  in  action  by  plaintifi,  suing 
in  a  representative  capacity  as  if 
in  his  favor  personallyf  is  by  mo- 
tion at  special  term  to  amend. 
Beers  f>.  Shannon,  73  N.  Z  292. 

Prayer  for,  not  demunable. 
Gkumer  v.  Harmony  Mills,  0  ASk 
New  Cos.  212. 

Priority  of  lien  of  mortgage  to 
that  of  a  judgment,  entitling 
mortgagee  to  surplus  moneyi 
Savings  Bank  e.  Wood,  17  Ata, 
183. 

Questions  of  variance  between 
proof  and  indictment,  not  to  be 
raised  on  motion  in  arrest  of  judg- 
ment. Case  V.  People,  6  JJUb.  New 
Cos.  161. 

Upon  what)  motion  in  airest  of 
judgment  can  be  made.  Case  f. 
People,  6  AUb.  New  Cm.  151. 

What  consent  that  judgment  be 
entered,  is  equivalent  to  offer  of 
judgment.  White  v.  Bogart,  78 
N.  r.  256. 

When  amendment  to  offer  of 
judgment,  not  allowed.  RiggB«> 
Waydell,  17  Hun,  516. 

What  is  interlocutory  judgment 
Garner  «.  Harmony  Mills,  6  AH^ 
New  Cos.  212. 

When  notice  of  appeal  need  not 
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appear  in  foreign  judgment  roll  to 
entitle  it  to  be  admitted  in  evi- 
dence. Pacific  Pueamatic  Gas 
Co.  V.  Wheelock,  44  Super,  Ct.  (J, 
d  8.)  666. 

When  satisfaction  of  judgment 
not  set  aside  on  ground  of  mis- 
take.   Bensen  t^.  Perry,  17  J9un,  16. 

JUDICIAL    BALES. 

Provision  in  relation  to  auc- 
tioneers' fees  on  judicial  sales  in 
counties  of  New  York  and  Brook- 
lyn.    L.  1879,  p.  568,  c.  519. 

Purchasers  to  be  reimbursed  ex- 
penses on  failure  of  title :  who  to 
bear  deficiency.  HuUer  v.  Strupp- 
man,  6  Abb.  New  Cos.  848. 

JURISDICTION. 

Acceptance  by  State,  of  jurisdic- 
tion of  territory  ceded  by  Vermont 
in  1876.     X.  1879,  p.  188^  c.  93. 

Extent,  right  and  exercise  of 
political  jurisdiction  of  a  State. 
McDonald  v.  Mallory,  44  Super. 
Ot.  (J.  <fe  8.)  80. 

Jurisdiction  of  supreme  court 
over  a  foreign  executor.  Brown  v. 
Knapp,  17  Hun,  160. 

Jurisdiction  in  proceedings  for 
forfeiture.  Chapman  v.  Phenix 
Nat.  Bank  of  N.  Y.,  44  Super.  Ct. 
(J.  &  8.)  840. 

Sufficiency  of  appearance  to 
give  jurisdiction.  White  «.  Bo- 
gart,  78  N.  T.  256. 

JURY. 

How  right  of  trial  by  jury 
waived.  Morrell  «.  Morrell,  17 
Eun,  824. 

Power  of  court  to  set  aside  a 
struck  jury,  and  order  another  to 
be  struck.  People  exrd.  Eirtland 
«.  Dillon,  17  Hun^  1. 

When  challenge  to  juror  who 


has  formed  an  opinion,  properly 
overruled.  Hanke  «.  People,  17 
Huuy  410. 

Competency  and  challenges  of. 
Greenfield  «.  People,  6  AUt.  New 
Cos.  1. 

Proper  practice  in  impaneling 
jury.     6  Abb.  New  Ca».  18,  note. 

Nature  and  general  rules  of 
challenges  of.     Id.  14,  note. 

Usual  grounds  of  challenges  for 
principal  cause.     Id.  17,  note. 

Usual  grounds  of  challenges  to 
the  favor.    Id.  18,  note. 

Disqualifying  opinions  of.    Id, 

28,  note. 

Peremptory  challenges  of.    Id, 

29,  note. 

Waiver  of  peremptory  challenges 
of.     Id.  81,  note. 

Challenges  to  the  array.  Sum- 
moning talesmen.    Id.  82,  note, 

JUSTICE  OP  THE  PEACE. 

Justices  of  the  peace  authorized 
to  execute  and  file  bond  as  required 
by  L.  1878,  c.  107,  within  sixty 
days.     L.  1879,  p.  276,  c.  201. 

Acta  of  justices  of  peace  having 
failed  to  give  an  official  bond, 
legalized  aud  confirmed.  X.  1879, 
p.  488,  c.  860. 

L.  1846,  p.  871,  c.  276,  extend- 
ing powers  of  a  justice  of  the 
peace  as  to  issuing  executions 
after  the  term  of  his  office  has  ex- 
pired, amended,  extending  its  pro- 
visions to  five  years  instead  of  two. 
L.  1879,  p.  898,  c.  806. 

Jurisdiction  of.  Whitney  o. 
Daggett,  6  Abb.  New  Cos.  484. 

Amendments  to  pleadings  in 
court  of,  when  allowable.  Walsh 
V.  Comett,  17  Bun^  27. 

On  appeal  from  judgment  ren- 
dered in  a  justice^s  court,  the  costs 
and  return  fees  must  be  paid  at 
the  time  of  service  of  notice  of  ap- 
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peaL  Section  1803  of  Code  of 
Qivil  Procedure  has  no  application 
to  8i^ch  appeals.  Eld  ridge  o.  Un- 
derbill, 17  Bun,  241. 

LACHES. 

Discharge  of  guarantor  of  mort- 
gage by  laches  of  holder.  Collin's 
Petition,  6  Abb.  New  Cm,  227. 

LANDLORD  AND  TENANT. 

Z  B,  8,  ^  ed.  p.  824,  f  ^y 
relating  to  summair  proceeding, 
amended  by  extending  authority 
to  remove  tenants  to  any  justice  of 
the  peace  of  an  adjoining  town 
bavins  an  office  in  a  village  which 
includes  a  portion  of  both  towns 
widiin  its  limits.  L.  1879,  p.  151, 
c.  101. 

When  action  to  recover  value  of 
buildings  erected  upon  leased 
premises  not  maintainable.  For- 
feiture in  consequence  of  non-pay- 
ment of  taxes.  Waiver  of  right 
to  forfeiture.  People's  Bank  of 
N.  Y.  «.  Mitchell,  78  N.  F.  406. 

When  failure  of  landlord  to  re- 
pair does  not  justify  an  abandon- 
ment by  the  tenant.  McMann  «. 
Autenreith,  17  Hun^  168. 

Liability  of  landlord  for  not 
providing  fire-escapes.  Willy  «. 
Mulledy,  6  Al)b,  New  Cm.  07. 

Effect  of  entry  under  verbal 
lease  for  more  than  one  year. 
What  not  a  surrender  of  leased 
premises.  Craske  d.  Christian 
Union  Publishing  Co.^  17  Hvn^ 
819. 

Right  to  use  of  land  as  a  com- 
pensation for  services  forfeited 
by  a  breach  of  the  contract  of  ser- 
vice. Butler  9.  Rice,  17  Hun^ 
406. 

When  agreement  to  reduce  rent 
xesecved  by  a  lease  requires  a  new 


consideration.    McMaster  v.  Eob- 
ner,  44  Super.  CU  (J.  dt  8.)  253. 

LARCENY. 

Distinguished  from  false  pre- 
tenses. Zink  V.  People,  6  M.  Kat 
Cm.  418. 

LEASE. 

Verbal  agreement  to  give  lease, 
not  binding  unless  all  the  terms  of 
the  lease  are  settled,  fionrwine  «. 
Truscott,  17  Hun,  433. 

Effect  of  entry  under  veiiwl 
lease  for  more  than  one  year. 
What  not  a  surrender  of  leased 
premises.  Craske  «.  Christian 
Union  Publishing  Co.,  17  M 
819. 

When  covenant  to  repaif  dees 
not  compel  a  tenant  to  pnt  leased 
premises  in  good  repair.  White 
V.  Albany  Railway,  17  Btn,  98. 

When  an  agreement  to  assign  a 
municipal  corporation  lease  coDsti- 
tutes  an  agreement  to  assign  as 
estate  in  the  demised  land.  Ben* 
sel  0.  Gray,  44  Super.  Ct  {J.  ^  B.) 
872. 

LEGACIES. 

When  a  legacy  a  charge  on  real 
estate.  Hoyt  e.  Hoyt,  17  EuHy  IW. 

From  what  time  interest  allowed 
on  legacy.  Kerr  e.  Dougherty,  17 
Hun,  841. 

When  a  legacy  to  an  infant  pay* 
able  at  a  future  day  draws  inte^ 
est,  although  not  provided  for  in 
will.  Brown  v.  Knapp,  17  B», 
160. 

Forfeiture  of  legacy  given  to  a 
religions  corporation.  Matter  of 
Congregational  Church  in  Union 
Village,  6  Abb.  New  Cm. 
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LEGISLATURE. 

Organisation  of  senate  districts 
and  apportionment  of  members  of 
assembly.     L.  1870,  p.  286,  c.  208. 

Officers  and  employees  of  the 
legislature  and  their  compensation ; 
also  provisions  in  regard  to  inves- 
tigating committees.  L.  1872,  p. 
82,  c.  12,  and  Id.  p.  1151,  c.  485, 
relating  to  the  same  subject,  re- 
pealed.   L.  1870,  p.  445,  c.  870,  §  7. 

What  not  a  ratification  by,  of  an 
illegal  contract  by  canal  commis- 
sioners. People  ez  rel.  Sage  «. 
Schuyler,  17  Hun,  106. 

Power  of,  to  confer  on  boards 
of  health  authority  to  enact  sani- 
tary ordinances  having  the  force 
of  law.  Polinsky  v.  People,  78 
If.  Y.  65. 

LIBEL. 

The  term  ** blackmailing,"  li- 
belous per  96,  Law  and  practice 
in  actions  for  libel  in  regard  to 
publications  in  newspapers  dis- 
coseed.  When  damages  for  libel 
not  excessive.  Robertson  v.  Ben- 
nett, 44  Super.  Ct.  {J.  db  8.)  66. 

LIBRARY  COMPANIES. 

Provisions  for  increasing  num- 
ber of  trustees  of  library  compa- 
nies.    L.  1870,  p.  468,  c.  418. 

LICENSE. 

License  to  enter  upon  premises 
for  purpose  of  shoring  up  a  wall, 
in  order  to  enable  a  party  to  exca- 
vate ad  joining  premises,  as  required 
by  L.  1855,  c.  6.  Sun  Printing, 
&c.  Assoc.  V.  Tribune  Assoc,  44 
Buper.  Ot.  (J.  dh  8.)  186. 

LIFE. 

Prohibition  of  throwing  knives, 
Ac,  and  shooting  at  individuals. 
L.  1870,  p.  808,  c.  227. 


LIMITATIONS  (of  Actions). 

Action  to  recover  back  double 
the  amount  of  money  paid  for  lot- 
tery tickets  need  not  be  brought 
within  one  year.  Limit  of  time 
discussed.  Grover  «.  Morris,  78 
N.  T.  478. 

LOTTERIES. 
Illegality,  in  this  State,  of  lot- 
teries authorized  by  laws  of  an- 
other :  action  maintainable  against 
principal  of  agent  selling  tickets 
in  such  lottery.  Grover  «.  Morris, 
78  N.  T.  478. 

LUNATICS. 

Section  47  of  L.  1842,  c.  185, 
relating  to  expenses  of  managers 
of  the  State  Lunatic  Asylum, 
amended  by  defining  their  ex- 
penses and  how  to  be  paid.  X. 
1879,  p.  48,  c.  45. 

MALICIOUS   PROSECUTION. 

When  probable  cause  a  question 
for  the  jury.  Distinction  between 
action  for  malicions  prosecution 
and  for  false  imprisonment.  Neil 
V.  Thorn,  17  Hun,  144. 

When  general  term  cannot  re- 
duce damages  awarded  by  verdict 
of  jury  in  action  for  malicious 
prosecution.  Thaule  «.  Erekeler, 
17  Hun,  888. 

MANDAMUS. 

Properly  granted  to  compel 
common  council  of  municipal  cor- 
poration to  designate  an  official 
newspaper.  People  ex  rel.  Francis 
e.  Common  Council  of  Troy,  17 
Hun,  20. 

When  special  interest  in  relator 
not  necessary:  how  objection  to 
improper  joinder  of  relators  taken; 
when   objection  deemed  waived; 
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form  of  mandamus.  People  ex  rel. 
Robison  o.  Sapemsors  of  Ontario, 
17  Hun,  501. 

What  may  be  inquired  into  by 
tribunal  asked  to  grant  writ  of. 
People  ex  rel.  Freer  v.  Canal  Ap- 
praisers, 73  N.  T,  448. 

MANUFACTURING    COMPA- 
NIES. 

X.  1853,  c.  833,  relating  to  an- 
nual report  of  trustees,  &c.,  not  re- 
pealed by  L,  1875,  c.  610.  Pier 
«.  Geoige,  17  Bun,  207. 

Defense  by  stockholder  to  action 
by  creditor  of  corporation,  that  he 
had  loaned  the  corporation  an 
amount  equal  to  his  stock.  Agate 
V.  Sands,  78  ilT.  T.  620. 

Who  not  a  laborer  within  mean- 
ing of  the  act  making  stockholders 
individually  liable  for  debts  of 
company  owing  to  laborers.  Right 
of  assignee  of  such  a  laborer  to  en- 
force payment  from  stockholder. 
Krauser  v.  Ruckel,  17  Hun,  468. 

What  is  an  assignment  of  debts 
due  from  a  manufacturing  com- 
pany to  its  laborers;  right  of  the 
assignee  to  sue  a  stockholder 
therefor.  Pilcher  e.  Brayton,  17 
Bun,  429. 

Proof  necessary  to  charge  stock- 
holder individually.  Douglass  o. 
Ireland,  73  N.  T.  100. 

MASTER  AND  SERVANT. 

Duty  of  servant  to  devote  his 
entire  time  to  his  master's  busi- 
ness :  a  custom  releasing  him  from 
such  duty,  void.  Stoney  v.  Far- 
mers' Transportation  Co.,  17  Bun, 
579. 

When  liability  of  master  for  acts 
of  a  servant,  a  question  for  the 


jury.  Hoffman  v.  N.  T.  Central 
&  H.  R.  R.  R  Co.,  44  Super.  &. 
(J.  A  8.)  1. 

When  punitive  damages  not 
allowed  against  master  for  servant's 
acts.  Hendricks  «.  Sixth  Ave.  R. 
R  Co.,  44  Super.  Ct.  (J.  (ft  8.)  S. 

What  is  such  a  departure  of  a 
servant  from  the  business  of  his 
master  as  to  discharge  the  latter 
from  liability  for  former's  negti- 
gence.  Quinn  v.  Power,  17  An, 
102i 

When  contributory  negligence 
of  employee,  a  question  for  the  jury 
in  an  action  against  employer  for 
injury  resulting  from  negligence 
of  latter.  Hawley  e.  Nortbem 
Cent.  Rw.  Co.,  17  Bun,  115. 

Contributory  negligence  of  a  oo- 
servant,  no  defense  to  action 
against  third  person,  not  the  em- 
ployer. Perry  «.  Lansing,  17 
Bun,  84. 

When  master  liable  for  acts  of 
servant  done  negligently,  wan- 
tonly, or  even  willfully :  when  not 
liable.  Mott  v.  Consumers'  Ice 
Co.,  73  iV:  r.  648. 

What  risk  a  servant  assomes  by 
accepting  employment  from  an 
owner  of  a  ferocious  animal.  Mai- 
ler V.  McKesson,  78  N.  F.  195. 

Who  do  not  fall  within  rule  of 
respondeat  euperior.  Faulkner  t. 
Hart,  44  8uper.  Ct.  (J.  d  5.)  471. 

MECHANICS  LIEN. 

Repeal  of  act  of  1863.  Heck- 
mann  «.  Pinkney,  6  Atb.  J9eu  Ou. 
371. 

limit  of  time  for  filing  in  K.  T* 
Gkktes  9.  Bnddensick,  6  AVb,  St^ 
Cm.  867. 

Rules  of  proceeding,  where  lob* 
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contractors  allow  liens  to  expire; 
withdrawal  of  claim ;  costs;  settle- 
ment by  the  owner;  personal  judg- 
ment; separate  sales;  practice  as 
to  decree  and  executions.  Morgan 
«.  Stevens^  6  A^,  2Sew  Gob,  857. 

As  to  proof  of  fraud  to  impeach 
receipts,  showing  that  contractor 
has  been  fully  paid.  Crawford  v, 
O'Connor,  73  N.  F.  600. 

L.  1875,  p.  486,  c.  849,  relating 
to  mechanics'  liens  in  New  York 
City,  amended  in  section  4  by  pro- 
Tiding  that  certain  liuns  should 
take  precedence  of  lien  of  the  con- 
tractor.    L.  1879,  p.  560,  c.  509. 

MILITIA. 

Appropriation  for  equipments  of 
the  Kational  Quard,  and  directions 
as  to  keeping  them.  X.  1879,  p. 
15,  c.  11. 

Moneys  credited  by  county  treas- 
urers to  disbanded  organizations  of 
Kational  Guard  to  be  paid  to  ad- 
jutant-generaL  L,  1879,  p..  187, 
c.  92. 

MILE. 

Ordinances  to  prevent  sale  of 
adulterated  milk,  within  scope  of 
sanitary  regulations.  Construction 
of  general  statute  prohibiting  sale, 
&c.,  of  adulterated  milk.  Polin- 
sky  V,  People,  73  If.  F.  65, 

MISTAKE. 

When  satisfaction  of  judgment 
not  set  aside  on  the  ground  of  mis- 
take. Bensen  «.  Perry,  17  Sun^ 
16. 

When  interest  on  a  bond  and 
mortgage,  paid  a  second  time  by 
mistake,  cannot  be  recovered  back. 
Jackson  o.  McKnight,  17  Hun,  2. 

When  mistake  of  parties  as  to 
nature  and  effect  of  a  written  in- 
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strument  will  be  presumed  by  ap- 
pellate court,  in  order  to  sustain  a 
judgment  Meyer  «.  Lathrop,  78 
N.  Y.  815. 

MONEY  RECEIVED. 

When  action  for  money  had  and 
received,  maintainable.  Van  San- 
ten  V.  Standard  Oil  Co.,  17  Sun, 
140. 

MORTGAGE. 

When  bond  and  mortgage  void 
for  want  of  consideration.  Cady 
V,  Jennings,  17  Hun,  218. 

When  a  mortgage  by  a  subse- 
quent grantee  is  void  as  to  the 
real  owner,  although  in  hands  of 
hana  ftde  assignee.  Lawrence  e. 
Conklin,  17  ^un,  228. 

Effect  of  mortgaging  property 
without  consent  of  insurance  com- 
pany, after  obtaining  a  policy  with 
condition  that  it  should  bo  void  if 
property  became  incumbered  with- 
out written  consent  of  insurer. 
Merrill «.  Agricultural  Ins.  Co.,  78 
IT.  r,  452. 

Liability  of  mortgagor  to  mort- 
gagee, for  fraudulent  recording  of 
subsequent  mortgage.  Graves  v, 
Briggs,  6  Abb,  New  Cos.  88. 

When  legatees,  devisees,  heirs, 
&c.,  proper  parties  to  foreclosure 
of.  Collins's  Petition,  6  Abb,  New 
Cag,  227. 

Non-consolidation  of  actions  to 
foreclose.  Beck  «.  Ruggles,  6  Abb, 
New  Caa.  69. 

When  infancy  of  mortgagor  no 
defense  to  foreclosure.  Snelling 
9.  Mclntyre,  6  Abb,  New  Gas,  469. 

Liability  of  next  of  kin  for  a  de- 
ficiency; discharge  by  laches  of 
holder.  CoUins's  Petition,  6  AJbb, 
New  Ga$.  227. 
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When  a  trustee  under  a  mort- 
gage of  a  railroad,  personally  liable 
for  a  conveyance  made  in  violation 
of  the  mortgage.  James  v.  Cow- 
ing, 17  Hun,  256. 

Liability  of  married  woman  on 
her  bond  for  purchase  -  money. 
When  grantee  of  mortgaged  prem- 
ises not  liable  on  his  covenant  to 
assume  and  pay  mortgage.  Cash- 
mau  V,  Henry,  44  Super.  Ct,  (J.  d 
3,)  93. 

Rights  of  mortgagor  and  his 
grantee,  assuming  payment  of  the 
mortgage,  as  principal  and  surety. 
When  extension  of  payment  of 
mortgage  discharges  mortgagor. 
What  request  by  mortgagor  to 
mortgagee  to  foreclose  necessary. 
Mutual  Life  Ins.  Co.  v.  Davies, 
44  Super.  Ct.  {J.  cfe  S.)  172. 

When  specific  performance  de- 
creed to  enforce  agreement  to  as- 
sume and  p^y  mortgage.  How  far 
a  married  woman  binds  her  sepa- 
rate estate  by  a  purchase-money 
mortgage.  Blauson  v,  Watkins, 
44  Super.  Ct.  {J.  <ft  S.)  73.  ' 

Discharge  of  mortgagor  from 
liability  for  deficiency  by  exten- 
sion of  time  to  pay  mortgage, 
given  to  his  grantee  by  mortgagee. 
Calvo  V.  Davies,  73  iVl  T.  211. 

Who  a  Ixmafide  mortgagee  within 
section  282  of  Code  of  Pro.  Bron- 
ner  t.  Loomis,  17  Hun,  439. 

When  mortgagees  chargeable 
with  notice  of  lien  of  legacy  on 
land,  and  imperfect  execution  of 
power  of  sale  under  a  will.  Hoyt 
V.  Hoyt,  11  Hun,  192. 

Power  of  a  guardian  of  a  minor 
to  extend  a  mortgage.  Willick  v. 
Taggart,  17  Hun,  511. 

Assignment  of    moi;tgage,   not 


invalidated  by  assignor's  not  hav- 
ing been  in  possession  for  one  year 
prior  thereto.  Non-applicability 
of  2  i2.  8.,  691,  §  6,  to  a  mort- 
gage assignment.  Tobias  «.  Major, 
&c.  of  N.  Y.,  17  Hun,  584. 

When  mortgagee  in  possesaoa 
not  compelled  to  account  for  rents 
and  profits.  Madison  Av.  B^ 
Ch.  V.  Oliver  St.  Bap.  Oh.,  78  N. 
T.  82. 

Liability  of  agent  for  losniDg 
money  on  second  mortgage. 
Whitney  v.  Martine,  6  AJSb.  Kev 
Cos.  72. 

Right  of  mortgagee  to  effect  in- 
surance in  the  name  of  owner  and 
himself.  Graham  «.  Phoenix  Ins. 
Co.,  17  Hun,  156. 

When  interest  on  a  bond  and 
mortgage,  paid  a  second  time  bj 
mistake,  cannot  be  recovered  back. 
Jackson  v.  McEnight,  17  Hun,  8. 

Extra  allowances  in  foreclosure 
of  mortgages  under  section  809  of 
Code  of  Pro.,  as  amended  by  L 
1876,  c.  431.  Bockes  v.  Hatboni, 
17  Hun,  87. 

When  sale  under  foreclosare  set 
aside  for  irregularity  in  reqairiog 
purchaser  to  take  property  subject 
to  a  second  mortgage,  held  bj 
plaintiff  and  not  mentioned  in  his 
complaint.  HomcBopathic  Mot. 
Life  Ins.  Co.  e.  Sixbury,  17  Sun, 
424. 

Who  can  claim  redemption  of  a 
mortgage.  Chamberlin  v.  Cham- 
berlin,  44  Supm-.  Ct.  {J.  d  8.)  116. 

Priority  of  lien  between  mort- 
gages recorded  at  same  time,  and 
rights  of  purchasers  thereof.  Lane 
9.  Nickerson,  17  Hun,  148. 

Priority  of  lien  of,  to  that  of 
a  judgment,  entitling  mortgagee 
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to  surplus  moneys.     Savings  Bank 
of  Utica  c.  Wood,  17  Hun^  183. 

MOTIONS  AND  ORDERS. 

What  proceedings  make  one  a 
party.  Attorney  GenU  v.  North 
America  Life  Ina.  Co.,  6  Ahb.  New 
Co*.  294. 

Vacation  of  order  by  failure  to 
file  it  in  proper  county  within  ten 
days.  Bronner  «.  Loomis,  17  Hun^ 
489. 

Ex  parte  order,  discontinuing  an 
appeal,  vacated  for  non-compliance 
with  supreme  court  rule  No.  25. 
Gouraud  v.  Trust,  17  Hun^  578. 

Presence  of  prisoner  under  in- 
dictment not  necessary  during 
argument  of  motion  in  his  case. 
People  V.  Vail,  6  Aftb,  New  Cos.  206. 

Irregularity  in  entering  judg- 
ment corrected  by  motion,  not  by 
appeal.  Beers  v.  Shannon,  73  N. 
r.  292. 

MUNICIPAL  CORPORATIONS. 

Summary  investigation  of  cor- 
rupt expenditures  by  municipal 
officers.  L.  1879,  p.  894,  c.  807; 
see  also  Id.  p.  578,  c.  526. 

Laying  of  pipes  in  streets  for 
heating  and  other  purposes.  L. 
1879,  p.  401,  c.  817. 

L.  1878,  p.  270,  c.  212,  prohibit- 
ing discriminations  by  authorities 
of  counties,  cities,  and  villages, 
against  residents  of  other  parts  of 
the  State,  amended  by  excepting 
therefrom  ordinances  and  regula- 
tions in  reference  to  traveling 
circuses,  shows  and  exhibitions. 
L.  1879,  p.  470,  c.  417. 

Z.  1872,  p.  467,  c.  161,  nrotect- 
ing  taxpayers  against  fmuus,  &c., 
of  public  officers  and  agents, 
amended  by  providing  that  such 
officers  may  bo  prosecuted  by  an 
action  brought  by  any  number  of 
persons  jointly  assessed  for  $10,- 


000,  provided  they  give  a  bond  for 
$5, 000  for  costs,  with  saving  clause 
applying  to  actions  against  as  well 
as  by  towns,  &c.  L.  1879,  p.  578, 
c.  526 ;  see  also  Id.  p.  894,  c.  807. 

Powers  of  municipal  corporatiims 

and  discretion  in   their  exercise. 

Whitpey  r.  Mayor,  &c.  of  N.  Y., 

6  Alib.  New  Cob.  330,  note. 

When  the  excessive  exercise  of  a 
power  by  a  department  of  a  muni- 
cipal corporation  does  not  invali- 
date that  which  falls  within  the 
power.  Wood  v.  Mayor,  &c.  of 
N.  Y.,  44  8uper.  Ct.  {J.  db  S.)  821. 

Mandamus  to  common  council 
of  city  to  compel  it  to  designate 
an  official  newspaper.  People  ex 
rd.  Francis  e.  Common  Council  of 
Troy,  17  Hun^  20. 

Right  of  a  city  to  lay  sidewalks 
on  turnpike,  and  assess  expenses 
thereof  upon  abutting  owners. 
Elmendorf  «.  City  of  Albany,  17 
J7i/n,  81. 

When  powers  or  trusts  conferred 
upon  governing  body  of  a  munici- 
pal corporation,  cannot  be  dele- 
gated to  others.  Birdsall  0.  Clark, 
73  N.  Y.  73. 

Right  to  set-off  in  action  against 
it,  claim  against  plaintiff.  Wood 
V.  Mayor,  &c.  of  N.  Y.,  78  N,  F. 
556. 

When  person  dealfng  with 
municipal  corporation  need  not 
go  behind  acts  of  common  council, 
to  inquire  after  preliminary  or 
extrinsic  irregularities.  Moore  0. 
Mayor,  &c.  of  N.  Y.,  73  N.  T.  238. 

When  omission  of  publication  of 
a  notice  invalidates  an  assessment, 
but  is  an  irregularity  not  fatal  to 
an  ordinance  or  to  contracts  there- 
under. Moore  v.  Mayor,  &c.  of  N. 
Y.,  73  JV:  r.  238. 
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When  estopped  from  availing 
itself  of  irregularities  in  the  exer- 
cise of  power  conferred.  Moore 
V.  Mayor,  &c.  of  N.  Y.,  78  N.  T. 
2ZS. 

Negligence  of,  in  not  keeping 
dock  in  repair.  Kennedy  v. 
Mayor,  &c.  of  N.  Y.,  78  y.  T. 
865. 

Negligence  by  non-user  of  power 
to  supervise  others;  liability  for 
obstructions  in  streets.  McDer- 
mett  V.  City  of  Kingston,  0  Ahb. 
New  Cfu.  246. 

Validity  of  assessments  for  local 
improvements ;  presumption  of 
official  regularity.  Granger  «. 
City  of  Buffalo,  6  ASib,  New  Cos, 
288. 

Right  of  municipal  officer,  at- 
tempted to  be  removed  for  cause, 
to  be  heard  and  have  counsel.  Mat- 
ter of  Nichols,  6  Abb.  New  Cos.  474. 

NAVIGATION. 

Jurisdiction  of  State  of  New 
York  over  its  vessels  on  the  high 
seas.  McDonald  «.  Mallory,  44 
Super.  Ct  (J.  d  8.)  80. 

See  also  Regattas. 

NE  EXEAT. 

Writ  of  ne  exeat,  not  abolished 
by  the  Code  of  Pro.  Collins  «. 
Collins,  17  JTun,  508. 

NEGLIGENCE. 
I.  Natubb  of  Neolioekcb,  A2n> 

THE  LlABILITT  ThBBEFOR. 

Liability  of  board  of  education 
of  N.  Y.  for  negligence  in  leaving 
an  unguarded  opening  in  street. 
Donovan  9.  Board  of  Education  of 
N.  Y.,  44  Super.  Ct.  (J.  d  8.)  68. 

What  necessary  to  warrant  a  re-j 


covery  for  a  wrongful  act,  neglect 
or  default,  causing  the  death  of  a 
person.  Cornwall  «.  Mills,  44 
Super.  Ct.  {J.  d>  S)  45. 

Negligence  of  conductor  of 
street  car  in  admitting  disorderly 
person  into  car.  Hendricks  f. 
Sixth  Avenue  R.  R.  Co.,  44  Super. 
Ct.  {J.  A  8.)  8. 

Trespassers  in  a  railroad  tnlo, 
not  to  be  ejected  so  recklessly  as 
to  endanger  life.  Hoffman  t .  Cen- 
J;ral  &  H.  R.  R  R.  Co.,  44  Sv^, 
Ct.  {J.  d  S.)  1. 

When  coal  hole  in  sidewalk,  a 
nuisance,  rendering  owKfr  of  prem- 
ises liable  to  person  injured  there- 
by. Clifford  V.  Dam,  44  Super.  Ct 
(J.  d  8.)  891. 

Negligence  of  carrier  in  not 
storing  goods.  Thomson  t.  LiTer- 
pool,  &c.  Steam  Co.,  44  8i^.  (X 
(J.  d  8.)  407. 

Liability  of  a  national  bank  for 
the  loss,  through  its  gross  negli- 
gence, of  securities  received  by  it 
as  a  gratuitous  bailee.  Pattison  «. 
Syracuse  Nat.  Bank,  17  Bw^  419. 

When  presumption  of  negligence 
in  not  keeping  ferocious  animal 
secure,  not  rebutted  by  proof  of 
care  in  keeping  it.  Mulkr  f. 
McKesson,  78  N.  T.  195. 

When  rule  of  non-liability  of  a 
master  to  a  servant  for  injarios 
caused  by  negligence  of  a  co-ser- 
vant, cannot  be  invoked  in  defense 
of  negligence  in  keeping  ferodoos 
animal  Muller  e.  McKesson,  7S 
N.  T.  195.   ^ 

Liability  of  municipal  corpoia- 
tion  for  negligence  in  not  keeping 
dock  in  repdr.  Kennedy  •• 
Mayor,  &c.  of  N,  Y.,  78  if.  f. 
865. 
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By  a  municipal  corporation  in 
care  of  streets.  McDermett  v. 
City  of  Kingston,  6  Abb,  New  Cos. 

Wben  want  of  ordinary  care  by 
a  carrier,  sufficient  to  charge  him 
-with  negligence.  Hill  o.  Syracuse, 
Binghamton  &  K  T.  R.  R.  Co., 
78  N,  T.  851. 

Negligence  of  railroad  in  having 
bridge  too  narrow  and  out  of  re- 
pair. Dale  V.  Delaware,  Lacka- 
wanna, &c.  R.  R.  Co.,  78  K  Y, 
468. 

Sufficiency  of  evidence  of  title 
or  interest  to  authorize  recovery 
for  property  destroyed  by  defend- 
ant's negligence.  Ridell  o.  N.  T. 
Central  &  H.  R.  R.  R  Co.,  78  N, 
Y.  618. 

Liability  of  landlord  for  neglect- 
ing to  provide  fire-escapes.  Willy 
«.  Mulledy,  6  AVb,  New  Ca$.  97. 

Caution  and  discretion  necessary 
to  be  exercised  by  children.  6 
Abb.  New  Com.  104,  note. 

Of  agent  loaning  money  on 
aecond  mortgage.  Wliitney  «. 
Martine,  6  AJth.  New  Cob* 
72. 

When  action  under  the  statute 
for  benefit  of  next  of  kin,  &c.,  for 
death  caused  by  negligence,  can- 
not be  maintained  for  cause  of 
action  which  arose  without  the 
State.  McDonald  v.  Mallory,  44 
Buper.  €ft.  (/.  <ft  8.)  80. 

What  .is  such  a  departure  of  a 
servant  from  the  business  of  his 
master  as  to  discharge  the  latter 
from  liability  for  former's  negli- 
gence. Quinn  v.  Power,  17  Hun, 
102. 

Wben  master  liable  for  acts  of 
servant  done  negligently,  wanton- 


ly, or  even  willfully:  when  not 
liable.  Mott  v.  Consumers'  Ice 
Co.,  78  N  Y.  U%. 

n.   COIVTBIBUTORT  NbOLIOBNCE. 

Contributory  negligence  of 
children.  0  Abb,  New  Cm,  104, 
105,  note. 

Contributory  negligence  of  par- 
ents and  other  custodians.  6  Al^, 
New  Oae.  112,  note. 

Contributory  negligence  of  per- 
sons aged,  disabled  or  intoxicated. 
6  Abb.  New  Cm.  116,  note. 

Liability  for  negligence  in  injur- 
ing a  trespasser,  licensee,  &c.  6 
Abb.  New  Cm.  117,  note. 

Negligence  of  children,  parents, 
and  other  custodians,  persons  aged, 
disabled,  intoxicated,  trespassers, 
licensees,  &c.  Case  v.  N.  T.  Cen- 
tral, &c.  R.  R.  Co.,  6  Abb.  New 
Cm.  104. 

Contributory  negligence  of 
engineer  in  knowing  that  track 
was  out  of  repair.  Mehan  v.  Syra- 
cuse, Binghamton  &  N.  T.  R.  R. 
Co.,  78  M  F.  686. 

Right  of  passenger  to  assume 
that  railroad  company  keeps  its 
platform  in  a  safe  condition. 
Weston  V.  K.  Y.  Elevated  R.  R 
Co.,  78  JV:  Y.  695. 

When  attempt  of  a  person  to 
protect  his  property  from  injury, 
not  contributory  negligence.  Rex- 
ter  0.  Starin,  78  N.  Y.  601. 

When  negligence,  an  element  of 
a  cause  of  action  for  bite  of  dog. 
What  contributory  negligence  a 
defense.  Lynch  «.  McNally,  78 
N.  Y.  849. 

When  negHgenoe  of  engineer  of 
railroad  train  contributory  with 
that  of  the  company,  does  not  re- 
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lieve  company  from  liability  for 
injury  to  an  employee.  Booth  v. 
Boston  &  Albany  R.  R.  Co.,  73  N. 
r.  88. 

What  proof  of  contributory 
negligence,  necessary  to  constitute 
a  defense  to  an  action  for  injuries 
from  a  ferocious  animal.  Muller 
V.  McKesson,  78  N.  T.  195. 

Evidence  of  negligence  on  part 
of  railroad  in  killing  a  person. 
When  contributory  negligence,  a 
question  for  the  jury.  Terry  «. 
Jewett,  17  Hun^  395. 

Contributory  negligence  of  a  co- 
senrant,  no  defense  to  action 
against  third  person,  not  the  em- 
ployer. Perry  «.  Lansing,  17  Hun, 
84. 

When  walking  on  railroad  track, 
contributory  negligence.  McCarty 
V.  Delaware  &  Hud.  Canal  Co.,  17 
J3«»,  74. 

When  contributory  negligence 
of  employee,  a  question  for  the 
jury  in  an  action  against  employer, 
for  injury  resulting  from  negli- 
gence of  latter.  Hawleyv.  North- 
ern Cent.  Rw.  Co.,  17  Hun^  115. 

NEW   TRIALS. 

Motion  for,  when  too  late,  after 
appeal.  Schweizer  v.  Raymond,  6 
Abb,  New  Ga$.  378. 

When  not  granted  on  account  of 
newly  discovered  evidence  which 
is  merely  cumulative.  Case  v. 
People,  6  Abb,  New  Cm,  151. 

Necessity  of  conviction  for  per- 
jury before  new  trial  g^nted  on 
the  ground  that  a  witness  com- 
mitted it  on  the  trial.  Holtz  v. 
Schmidt,  44  Buper.  Ct,  (J.  d  8,) 
827. 

Bisk  of  appellant  in  an  appeal 


from  an  order  granting  a  new 
trial.  Mackay  v,  Lewis,  73  N,  7, 
382. 

Risk  of  party  appealing  to  coort 
of  appeals  from  an  order  granting 
a  new  trial,  to  have  any  exception 
passed  upon  which  might  have 
been  made  a  ground  of  reversal  by 
the  general  term,  whether  it  was  m 
fact  80  made  or  not.  Erekeler  t, 
Thaule,  73  N,  T,  608. 

NEW  YORK  (CiTT  OF). 
L  Ik  Gekeral. 

Provision  for  a  compilation  and 
revision  of  laws  of  the  State  relat- 
ing to  New  York  city.  L 1879,  p. 
596,  c.  536. 

L,  1875,  p.  785,  c.  625,  in  rela- 
tion to  courts  of  record  in  New 
York  city,  amended  verbally  and 
by  including  orders  of  arrest,  &c., 
from  marine  court  to  sheriff  or 
marshal.     Z.  1879,  p.  564,  c.  515. 

Commissioners  of  sinking  fond 
authorized  to  renew  lease  to  or- 
phans* home  and  asylum.  L,  1879, 
p.  506,  c.  457. 

Sale  of  certain  lands  of  the  city 
of  New  York  to  United  States 
authorized  and  jurisdiction  ceded. 
L,  1879,  p.  32,  c.  88. 

L.  1878,  p.  458,  c.  879,  lelatiTC 
tojud^ents  entered  on  forfeited 
recognizances,  amended  by  author- 
izing court  to  modify  any  judg- 
ment against  either  principal  or 
suroty,  and  as  to  either,  ana  in  iti 
discrotion  to  direct  any  part  of 
judgment  collected  to  be  remit- 
ted.    L,  1879,  p.  627,  c.  481. 

When  vessel,  sunk  in  lower  hay 
of  New  York  harbor,  within  terri- 
torial limits  of  New  Jersey.  Peo- 
ple ex  rd,  Morris  e.  SuperriBon  of 
Richmond,  78  N,  T.  893. 

n.  Officebs. 
When  eertioroH  granted  to  re- 
view  proceedings  of  mayor  of. 
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Matter  of  Nichols,  6  AUb,  New  Caa, 

474.   . 

L:  1877,  p.  508,  c.  442,  providing 
for  recoyery^  at  law  for  printing 
and  stationery  furnished  to  board 
of  aldermen  and  assistant  alder- 
men, amended  verbally  and  by 
omittinff  requirement  of  auditing 
by  boam.     L.  1879,  p.  663,  c.  514. 

Power  of  heads  of  departments 
to  appoint  and  remove  chiefs  of 
bureaus,  clerks,  officers,  employees 
and  subordinates.  Meaning  of 
word  **  clerk."  People  e;!; r«2.  Sims 
V.  Fire  Commissioners  of  N.  Y., 
73  N.  F.  437. 

Duty  of  chamberlain  of  New 
York  as  to  investments  of  funds. 
When  not  personally  responsible 
for  inadequacy  of  security.  Ches- 
terman  f>.  Eyland,  17  JJun,  520. 

Repeal  of  L.  1864,  c.  403,  sec- 
tion 63,  as  amended  by  X.  1866,  c. 
861,  by  L.  1870,  c.  137,  section  47, 
and  by  L.  1873,  c.  335,  section  43, 
relating  to  salaries  of  police  force. 
People  ex.  rel,  Dilks  «.  Smith,  17 
jStfn,  286. 

History,  powers,  duties  and 
liabilities  of  the  board  of  educa- 
tion in  New  York  city.  Donovan 
e.  Board  of  Education  of  N.  Y.,  44 
Super.  Ct.  (J.  d  8.)  58. 

Commissioner  of  jurors  in  New 
York  city  to  receive  salary  and  to 
be  allowed  certain  expenses,  and 
jurors*  fines  to  be  paid  into  the 
treasury.     L.  1879,  p.  345,  c.  268. 

L.  1878,  p.  467,  c.  389,  creating 
a  police  pension  fund,  amended 
verbally  in  section  7.  L.  1879,  p. 
579.  c.  527. 

L.  1862,  p.  970,  c.  484,  as  amend- 
ed by  L.  1864,  p.  1311,  c.  569, 
conferring  additional  powers  on 
marshals,  &c.,  further  amended  by 
providing  that  every  summons 
issued  by  a  justice  of  a  district 
court  in  any  proceeding,  whether 


summary  proceedings  or  otherwise, 
should  be  served  and  executed  by 
a  marshal,  except  person  deputed 
by  the  justice.  L.  1879,  p.  152,  c. 
102. 

in.  Orddtances. 

Provision  for  actions  for  penal- 
ties for  violations  of  corporation 
ordinances.    L.  1879,  p.  116,  c.  71. 

IV.  Various  Subjects  op  Local 
Regulation. 

L.  1877,  p.  197,  c.  188,  in  rela- 
tion to  various  purposes  for  pre- 
vention and  extinguishment  of 
fires,  and  imposing  certain  duties 
upon  board  of  fire  commissioners, 
amended  in  section  14  by  extend- 
ing its  provisions  to  license  fees 
payable  '*  under  the  law  with  the 
execution  of  which  the  fire  depart- 
ment is  now  or  may  hereafter  be 
charged;^*  by  omitting  provision 
for  treasurer  of  benevolent  fund  to 
pay  over  certain  moneys ;  and  by 
extending  provisions  of  life  insur- 
ance fund  to  pensioned  or  retired 
members.     L.  1879,  p.  166,  c.  119. 

L.  1877,  p.  67,  c.  64,  relating  to 
benevolent  fund  of  volunteer  fire 
department,  amended  by  extend- 
ing its  operation  for  nine  years 
from  April  17,  1879,  and  by  omit- 
ting clause  requiring  payment  to 
treasurer  of  relief  fund.  L.  1879, 
p.  136,  c.  89. 

Provisions  for  pensions  to  widows 
or  children  of  members  of  fire  de- 
partment.    Z.  1879,  p.  562,  c.  513. 

Provision  for  construction  and 
maintenance  of  an  additional 
public  bath.  L.  1871,  p.  559,  c. 
508. 

Power  over  streets,  vested  in 
common  council :  requirement  that 
certain  resolutions  involving  appro- 
priation of  public  moneys,  &c.,  be 
published,  construed.  Moore  v. 
Mayor,  Ac.  of  N.  Y.,  73  N.  T.  288. 

L.  1866,  p.  827,  c.  370,  relating 
to  alteration  of  map  of  city,  and 
discontinuing      certain      streets, 
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arocDcled  bj  omitting  puts  of  tome 
streets,  aad  Adding  othen.  L. 
1879,  p.  557,  c.  506. 

Restriction  of  use  of  streets  for 
sn  elevated  railroad.  X.  1879,  p. 
580,  c.  629. 

X.  1878,  p.  180,  c.  125,  relating 
to  lighting  streets,  amended  by 
particalarizing  places  where  public 
lamps  may  be  lighted,  and  giving 
care  thereof   to  commissioner  of 

Sublic  works,  subject  to  certain 
irections  of  department  of  public 
parks  in  places  under  its  control. 
X.  1879*  p.  623,  c.  478. 

X.  1877,  p.  612,  c.  445,  relating 
to  right  and  title  of  New  York 
city  to  lands,  &c.  for  water  supply, 
amended  in  its  title,  and  also  in 
section  24,  by  excluding  all  of  X. 
1871,  p.  88,  c.  56,  except  section 
4,  from  the  effect  of  toe  repeal 
therein  contained.  X.  1879,  p. 
564,  c.  516. 

When  distribution  of  Croton 
water  may  be  extended.  X.  1879, 
p.  450,  c.  881. 

Provision  for  supplying  twenty- 
fourth  ward  with  water.  X.  1879, 
p.  526,  c.  480. 

Enlargement  of  powers  of  com- 
missioners to  appraise  compensa- 
tion in  proceeding  to  increase 
supply  of  water.  X.  1879,  p.  26, 
c.  28. 

Water  rights  and  powers  of  dock 

department,     &c.       Langdon    «. 

Mayor,  &c.  of  N.  T.,  6  Abb.  New 

Cos.  814. 

V,   CONTKACTS  FOB  WORK. 

Right  of  city  to  chaige  interest 
on  advances  made  to  a  contractor 
while  work  was  progressing.  Fel- 
lows e.  Mayor,  &c.  of  N.  T.,  17 
Hun,  249. 

VI.   LlABHiTTIBS    OF    THB    GOBPO- 
RATIOV, 

In  what  denominations  bonds  of 
New  York  city  shall  be  issued. 
X.  1879,  p.  239,  c.  178. 


Comptroller  authorized  to  psj 
expense  of  defending  members  ell 
common  councfl  against  to^ict- 
ment  for  their  official  actioo.  L 
1879,  p.  582,  c.  581. 
.  Payment  of  rent  of  armory  oa 
east  side  of  Broadway  between 
44th  and  45th  streeta  X  1879, 
p.  579,  c.  52a 

Non-liability  of  city  on  cos- 
tracts  of  the  police  department, 
for  removing  garbage,  &c  Swift 
V.  Mayor,  &c.  of  N.  T.,  17  Boh 
518. 

Non-liability  for  salary  of  officer 
when  there  has  been  no  perform- 
ance of  duties  of  office.  Power  of 
fire  department  to  make  removalft. 
Wood  e.  Mayor,  &c.  of  N.  Y.,  44 
Super.  Ct.  (J.  dk  8.)  821. 

When  resolution  of  bosrd  of 
supervisors  increasing  salaiies  of 
certain  officials,  void.  RowUnd 
V.  Mayor,  &c.  of  N.  Y.,  44  Svper. 
Ct.  (/.  d  8.)  559. 

Vn.   LoCAIi  iMFROTEMEim. 

Provisions  for  laying  out  and 
improving  that  portion  of  the  city 
between  145th  and  155th  streeta^ 
and  west  of  8th  avenue,  L.  Ifft^ 
p.  567,  c.  518. 

Act  to  complete  restoration  of 
Tompkins  square  as  a  public  park. 
X.  1879,  p.  289,  c  177. 

Conclusiveness  of  award  of  comf 
missioners  of  estimate  andawcos 
ment  to  acquire  lands  for  street 
improvement.  Payment  of  award 
to  unknown  owner.  Matter  of 
Department  of  Parks,  73  Jf.  7* 
560. 

Constitutionality  of  X.  1813^  e. 
86,  and  X.  1859,  c.  802,  creating 
assessors  in  New  York  dty;  also 
of  X.  1861,  c.  808,  creating  board 
of  revision  and  correction.  Mat- 
ter of  BobertS)  17  Sun,  559. 
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An  act  to  iDqoire  into  the  equity 
and  legality  of  certain  assessments 
in  New  York  city.  X.  1879,  p. 
838,  c.  261. 

When  executor  not  liable  to  as- 
sessment. People  ex  rd,  Caswell 
V.  Commissioner  of  Taxes  of  N.  Y., 
17  Huny  293. 

Vacating  assessment  for  filling 
in  more  lots  than  authorized  by 
law.  What  a  substantial  error  un- 
der L.  1871,  c.  566.  Matter  of 
Van  Buren,  17  Hun,  527. 

Unconstitutionality  of  L.  1871, 
c.  566,  authorizing  the  draining  of 
private  lots  in  the  city  of  New 
York.  Matter  of  Cheesbrough,  17 
Hufif  561. 


Vm.  Taxes. 

Proyisions  for  payment  of  ar- 
rears of  taxes  in  New  York  city, 
and  for  reissuing  of  revenue  bonds 
in  anticipation  of  such  taxes.  L, 
1879,  p.  281,  c.  205. 

What  property  subject  to  as- 
sessment for  taxation;  extent  of 
State  authority ;  effect  of  non-resi- 
dence of  the  party  assessed.  Peo- 
ple ex  rel.  Bunge  9.  Tax  Commis- 
sioners of  N.  Y.,  17  HuTty  596. 

NEW  YORK  HOSPITAL. 

Amendment  of  charter  of  New 
York  Hospital.  L.  1879,  p.  824, 
C.244. 

NOTARIES. 

L,  1875,  p.  77,  c.  87,  proTiding 
for  appointment  of  additional  nota- 
ries, amended  by  allowing  county 
clerks  to  retain  certain  fees.  L, 
1879,  p.  881,  c.  254. 

Indictment  for  perjury,  not  sus- 
tained on  oath  taken  before  non- 
resident notary.  Lambert  «.  Peo- 
ple, 6  Ahb.  New  Oaa,  181. 

Non-resident  notary,  not  capable 


of    holding   office.       Lambert  v. 
People,  6  Abb.  New  Cm,  181. 

NOTICE  OF'  SUIT  PENDING. 

Whei^  notice  of  pendency  of 
action,  a  nullity  for  indefiniteness. 
Jaffray  «.  Brown,  17  JJun,  575. 

OFFICERS. 

Distinction  between  evidence  of 
one  being  an  officer  de facto  and 
dejure,  Lambert «.  People,  6  ^&&. 
New  Cos.  181. 

Rights  of,  attemptied  to  be  re- 
moved for  cause,  to  be  heard  and 
have  counsel.  Matter  of  Nichols^ 
6  Abb.  New  Cm.  474. 

I^on-resident  notary  not  capable 
of  holding  office.  Lambert  «. 
People,  6  Abb.  New  Cos.  181. 

Official  reports  ;  verification  ; 
perjury.  Chase  v.  People,  6  Abb, 
New  Cos.  151;  Lambert  v.  People, 
Id.  181. 

Compensation  of  county  treas- 
urers upon  payment  of  State  tax 
to  State  treasurer,  not  in  any  case 
to  exceed  $2000.  Mandamus 
granted,  requiring  supervisors  to 
reconsider,  revoke  and  annul 
amount  in  excess  of  that  sum. 
People  ex  rel.  Lawrence  v.  Super- 
visors of  Westchester,   73  N.  T, 

173. 

OIL  WELLS.      , 

Provision  for  plugging  aban- 
doned oil  wells.  L.  1879,  p.  295, 
c.  217. 

PARENT  AND  CHILD. 

When  the  surrender  of  a  child 
does  not  deprive  the  parents  of  the 
right  to  inherit  as  its  next  of  kin. 
Construction  of  L.  1878,  c.  880, 
§  18,  relating  to  adoption  of  chil- 
dren.   Hill «.  Nye,  17  Hun  457. 
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Contributory  negligence  of 
children.  6  AUb.  New  Cm,  104, 
105,  note. 

Contributory  negligence  of  par- 
ents and  other  custodians.  6 
Atib,  New  Cos.  112,  note, 

PARTIES. 

Examination  of  non-resident 
party  before  trial.  Dunham  v. 
Merct.  Mut.  Ins.  Co.,  6  Ahb.  New 
Cos,  70. 

When  examination  before  trial 
of  a  party  in  an  action  for  libel, 
denied.  What  averment  in  affida- 
vit to  obtain  order,  not  a  compli- 
ance with  rule  80.  Corbett  «.  De 
Comeau,  44  Super,  Ct.  (J,  d  8.) 
806. 

Order,  requiring  a  party  to  ap- 
pear for  examination  before  trial, 
must  be  personally  served  upon 
him,  to  subject  him  to  any  punish- 
ment. Loop  V.  Gould,  17  Sun, 
585. 

Power  of  court  to  vacate  order 
for  examination  of  a  party  before 
trial.  Levy  v,  Loeb,  44  Super,  Ct, 
{J,  iSi  S.)  291;  Corbett  v,  De 
Comeau,  44  Super,  Ct,  {J.  d  8.) 
806. 

Vacating  order  for  examination 
of  a  party  before  trial  on  account 
of  defective  affidavit  and  incom- 
plete service  of  order.  Dunham 
V,  Mercantile  Mut.  Ins.  Co.,  44 
Super,  Ct.  (J.  d  S.)  887. 

Exai&ination  of  the  directors  of 
a  defendant  corporation,  not 
authorized  by  section  870  of  Code 
of  Civil  Procedure.  Boorman  v. 
Atlantic  and  Pacific  R.  R.  Co.,  17 
Eun,  655. 

Right  of  eeetui  que  trust  to  sue 


joining  others  entitled  to  nnuhr 
shares.  Hitchcock  t,  linsly,  17 
Stm^  556. 

When  an  action  at  law  lies 
against  one  joint  owner  of  a  yesael 
for  his  wrongful  act,  by  another 
owner.  Eellum  o.  Enechdt,  17 
Hun,  588. 

When  plaintiff  competent  wit- 
ness under  section  899  of  Code. 
Comstock  V.  Hier,  78  N  F.  267. 

Sufficiency  of  averments  in  comr 
plaint  to  show  that  plaintiff  soes 
in  representative  capacity,altbougli 
it  does  not  appear  in  the  title  or 
body  of  the  summons,  or  title  to 
the  complaint.  Beers  v.  Shannon, 
78  N,  T,  292. 

In  whose  name  action  to  set 
aside  and  vacate  a  judgment 
against  a  corporation  by  collusion 
of  its  officers  and  in  fraad  of 
creditors,  may  be  brought.  Whit- 
tlesey c.  Delaney,  73  JV.  Y.  571. 

Trustees  and  ceetuis  que  trugteU 
as  parties.  Note  on  Intervening, 
6  Abb.  New  Ca$,  804,  naU. 

When  legatees,  devisees,  heirs, 
&c.,  proper  parties  to  foreclosare 
of  mortgage.  Collinses  Petition,  6 
Abb,  New  Cos,  227. 

Strangers  may  become,  on  their 
own  petition.  Attomey-Oenenl 
V.  North  America  Life  Ins.  Co., 
6  Abb.  New  Cos,  294. 

Substitution  of  receiver  in  place 
of  debtor  in  judgment  recoTcred 
by  latter.  Matter  of  Wilds,  6  AS>. 
New  Cos,  807. 

PARTITION. 

Who  entitled  to ;  oonclud^enesi 
of  judgment  in ;  conveyances  apoa 
sale  under  judgment  in,  as  a  bar. 


for  his  share  of  an  estate,  without! Jenkins  v,  Fahey,  73  N,  7,  355. 
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Right  of  purchasers  to  clear 
title  ;  who  to  bear  deficiency  on 
vacating  sale  for  failure  of  title. 
Muller  «.  Struppman,  6  Abb,  New 
Cub.  343. 

PARTNERSHIP. 

Interest  of  member  of  a  copart- 
nership is  his  share  in  surplus  after 
partnership  debts  are  fully  paid. 
Staats  V.  Bristow,  73  N.  T.  264. 

Right  of  a  partner  to  demand 
production  of  partnership  books 
and  pajiers  on  a  partnership  ac- 
counting. Stebbins  v.  Harmon, 
17  Huti,  446. 

When  a  retiring  partner  becomes 
a  mere  surety  for  firm  debts,  and 
is  released  from  liability  thereon 
by  extension  of  time  of  payment 
by  creditor.  Dodd  v,  Dreyfus, 
17  Hun,  600. 

When  sale  by  one  partner  of  his 
interest  to  his  copartners  releases  a 
debt  due  from  him  to  the  firm. 
Finley  «.  Fay,  17  Hun^  67. 
'  Liability  of  former  member  of  a 
copartnership,  who  allows  his 
name  to  be  used  and  continued  as 
if  he  was  a  member  of  the  firm. 
Freeman  v.  Falconer,  44  Super.  Ct, 
(J.  d8.)U2. 

Presumption  as  to  leasehold  prop- 
erty, standing  in  name  of  one  of 
several  partners,  being  partnership 
assets.  Chamberlin  «.  Chamber- 
lin,  44  Super.  Ct.  (J.  &  S.)  116. 

Liability  as  copartners,  of  asso- 
ciates in  forming,  and  stockholders 
of,  a  proposed  corporation,  failing 
to  become  legal  on  account  of  in- 
formalities in  certain  statutory 
pre-requisites.  Jessup  v.  Carnegie, 
44  Super.  Ct.  (J.  &  8.)  260. 

When  real  estate  held  in  name 


of  one  of  several  partners,  deemed 
partnership  assets.  Chamberlin  v, 
Chamberlin,  44  Super.  Ct.  {J.  db 
8.)  116. 

When  equities  of  copartners  of  a 
trustee  who  has  contributed  trust 
property  to  the  copartnership 
without  disclosing  the  trust,  are 
paramount  to  those  of  the  cestui 
que  trust.  HoUembaek  v.  More, 
44  Super.  Ct.  {J.  A  S.)  107. 

PARTY  WALLS. 

Items  of  damages  properly  al- 
lowable for  temporary  injunction 
restraining  tearing  down  of  party 
waU.  Roberts  v.  White,  73  if.  T. 
375. 

PENALTY. 

Individual  liability  of  corpora- 
tion is  not.  Chase  v.  Lord,  6  Abb. 
New  Cos.  290. 

PLEDGE. 

Obligation  of  pledgee  from  one 
who  had  no  title,  not  to  discrim- 
inate between  various  owners. 
Gould  V.  Central  Trust  Co.,  6  Abb. 
New  Cos.  381. 

PAYMENT. 

When  payment  by  vendee  to 
broker,  employed  to  buy  or  sell, 
does  not  discharge  him  from  lia- 
bility to  the  vendee.  Harrison  o. 
Ross,  44  Super.  Ct.  (J.  dh  S.)  280. 

Admissibility  on  an  issue  as  to  a 
payment,  of  evidence  tending  to 
show  that  the  party  had  money 
from  which  payment  might  have 
been  made.  Dishno  v.  Reynolds, 
17  Bun,  137. 

Where  premium  of  a  foreign  in- 
surance policy  to  be  paid.    Red- 
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field  «.  Pateraon  Fire  Ins.  Co., 
6  Ahb,  New  Cos.  456. 

Applicatioa  of  payments.  Jones 
e.  Benedict,  (7  Hun,  128. 

When  creditor  allowed  to  apply 
payments  by  debtor  to  old  account. 
Joynson  v.  Richard,  44  Super.  Ct. 
(J.  dk  8.)  16. 

When  transfer  of  property  pre- 
sumed to  be  giren  in  payment  of  a 
debt.  Sweeney  c.  Prior,  44  Super, 
a,  (J.  d  S.)  387. 

PENITENTIARIES. 

Certain  sum^  of  money  author- 
ized to  be  paid  and  clothes  fur- 
nished to  convicts  on  discharge 
from  county  penitentiaries.  L. 
1879,  p.  518,  c.  471. 

PERJURY. 

What  proof  of  corporal  oath  to 
an  aiBdayit  necessary.  Chase  «. 
People,  6  Ahb.  New  Cos.  151. 

Not  sustiunable  on  oath  taken 
before  a  notary  who  resides  out  of 
the  State.  Lambert  v.  People,  6 
Abb.  New  Cm.  181. 

^Wheu  false  statements  by  bank 
officer  in  quarterly  statements  con- 
stitute. People  0.  Vful,  6  ^1^. 
New  Com.  206. 

PHYSICIANS    AND     SUR- 
GEONS. 

Z.  1854,  p.  282,  c.  123,  an  act 
for  promoting  medical  science, 
amended  by  permitting  delivery  of 
cadavers  to  medical  men  in  coun- 
ties containing  cities  exceeding 
80,000  population.  X.  1870,  p. 
508,  c.  460. 

PLANK-ROAD   AND    TURN- 
PIKE COMPANIES. 

Permission  to  plank-road  and 
turnpike  companies    to    lay  iron 


rails,  except  in  certain  conntieL 
L.  1879,  p.  293,  c.  214. 

L.  1878,  p.  134,  c.  121,  in  rela- 
tion to  extending  corporate  exis- 
tence of  plank-road  and  turnpike 
companies,  amended  byiDclnding 
in  its  provisions  any  such  roads 
fornied  by  act  of  the  legislstare, 
or  which  shall  own  any  such  road 
that  has  been  carried  on  for  twenty 
years,  and  also  by  including  in  re- 
quirements of  statement  to  be 
filed,  *'the  price  paid  on  the  par- 
chase  of  any  such  road  or  fran- 
chise."   L.  1879,  p.  830,  c.  258. 

L.  1876,  p.  103,  c.  135,  authoris- 
ing plank-road  and  turnpike  com- 
panies to  extend  their  charters, 
amended  in  section  6,  by  except- 
ing Yates,  Queens,  Seneca  and 
St.  Lawrence  counties,  and  omit- 
ting Orange.  L.  1879,  p.  330,  c. 
253,  S  2. 

Extending  charter  or  corporate 
existence  of,  and  provision  for 
sale  of  franchise.  X.  1879,  p.  494^ 
c.  441. 

PLEADING. 
I.  General  Pbikciflis. 

When  count  in  indictment  not 
subject  to  objection  of  duplicity. 
Polinsky  «.  People,  73  N.  F.  65. 

Necessity  of  pleading  an  es- 
toppel to  asserting  title  to  land. 
Creque  o.  Sears,  17  Hun^  123. 

When  whole  complaint  to  bs 
considered  in  determining  whether 
it  states  a  cause  of  action.  CUvo 
0.  Davies,  73  N  T.  21 1. 

When  admission  in  pleading  to 
be  construed  in  connection  with 
statement  of  another  fact  nullif j* 
ing  effect  of  the  admission.  Rigbi 
of  party  to  disprove  fact  nullifyiog 
admission.  Gildersleeve  t.  Laa* 
don,  73  N  T.  609. 

Sufficiency  of  complaint  in  ao- 
tion  by  sequestrator  appointed 
after  judgment  for  limited  divoioe 
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to  set  aside  a  fraudulent  convey- 
ance.  Donnelly  «.  West,  17  Hun^ 
564. 

n.    The  COKFLAINT. 

Sufficient  allegations  in  com- 
plaint, of  legal  capacity  of  a  de- 
fendant corporation  to  be  sued,  of 
duty  imposed  upon  it  by  law,  and 
its  occupation  and  use  of  premises. 
Donovan  v.  Board  of  Education  of 
N.  Y.,  44  Super.  Ct.  (J.  ^8.)  53. 

MiBJoinder  of  causes  of  action 
for  services  performed  at  request 
both  of  intestate  and  his  adminis- 
trators. Iloss  9.  Harden,  44  Super, 
Ct,  (J.  d  S,)  26. 

When  plaintiff  not  bound  to 
anticipate  defense  and  set  forth 
facts  to  meet  it  in  complaint. 
Meyer  v.  Lathrop,  73  N.  T.  815. 

What  joinder  of  causes  of  action 
not  allowed.  French  o.  Salter,  17 
iTun,  546. 

When  two  causes  of  action  not 
regarded  as  contained  in  complaint. 
Sparmann  «.  Keim,  44  Super.  Ct. 
(J.  db  S.)  163. 

Prayer  for  judgment,  not  de- 
murrable. Garner  «.  Harmony 
Mills,  6  Ahb.  New  Cat.  212. 

HL  Defendant's  Pleadings. 

Objection  to  complaint  techni- 
cally defective,  to  be  taken  by  de- 
murrer or  otherwise  before  issue  on 
the  facts.  Whittlesey  «.  Delaney, 
78  K  Y.  571. 

Demurrer  to  complaint  in  action 
for  false  imprisonment,  on  ground 
that  it  did  not  set  forth  a  cause  of 
action,  sustained.  Lange  t.  Bene- 
dict, 78  iT.  r.  12. 

Bequisites  of  order  overruling 
demurrer.  Gamer  «v  Harmony 
HillB,  6  AUb.  New  Ca$.  212. 


Demurrer  not  allowed  by  person 
summoned  under  seetion  370  of 
Code  of  Pro.,  to  show  cause  why 
he  should  not  be  bound  by  the 
judgment  entered  against  other 
joint  debtors.  Freeman  v.  Bar- 
rowcliffe,  44  Super.  Ct.  {J.  A  S.} 
318. 

When  judgment  for  plaintiff,  not 
given,  although  allegations  in 
complaint  are  admitted  by  de- 
murrer of  defendant.  Lange  v. 
Benedict,  73  N  T.  12. 

Pleadings  by  person  summoned 
under  section  379  of  Code  of  Pro., 
to  show  cause  why  he  should  not 
be  bound  by  the  judgment  entered 
against  other  joint  debtors.  Free- 
man V.  Barrowcliffe,  44  Super.  Ct. 
{J.  dt  S,)  813. 

Action  for  ejectment  turned,  by 
answer  and  subsequent  proceed- 
ings, into  one  to  redeem,  on  part 
of  plaintiff,  and  to  foreclose  mort- 
gages on  the  part  of  the  defendant. 
Madison  Ave.  Bap.  Ch.  v.  Oliver 
St.  Bap.  Ch.,  73  N.  T.  82. 

What  particularity  required  in 
answer  setting  up  a  false  statement 
in  the  application  for  a  policy  of 
life  insurance.  Studwell «.  Charter 
Oak  Life  Ins.  Co.,  17  Hun^  602. 

rV.  Demxtbbbr  to  Answeb. 

What  action  of  the  relator,  upon 
application  for  a  mandamus,  is 
equivalent  to  a  demurrer.  People 
ex  rel.  Lawrence  «.  Supervisors  of 
Westchester,  78  N.  T.  178. 

yn.  Amended  Plbadinob. 
When  amending  complaint  by 
striking  out  allegations  as  to 
fraudulent  representations,  does 
not  change  the  cause  of  action. 
Hitchcock  V.  Baere,  17  iRm,  604. 
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When  refusal  to  allow  amend- 
ments to  pleadings  in  a  justice's 
court,  reviewable  on  appeal. 
Walsh  V.  Cornett,  17  Hun,  27. 

How  appeal  to  be  taken  from 
conditions  on  which  leave  to 
amend  a  pleading  is  granted. 
Havemeyer  «.  Havemeyer,  44 
Super.  Gt  (J.  d  8.)  170. 

Xn.  Motions  to  Set  Asms 
Pleadikos,  ^. 

Remedy  for  indefinite  pleading. 
Walling  f),  Schwartzkopf,  44 
Super.  Ct.  (J.  d  8.)  676.  | 

Matter  will  not  be  stricken  out 
of  an  answer  as  irrelevant,  when  it 
is  responsive  to  irrelevant  matter 
in  the  complaint.  Mclntyre  t. 
Ogden,  17  Hun,  604. 

When  answer  cannot  be  stricken 
out  as  false  or  sham.  Mayor,  &c. 
of  N.  Y.  «.  James,  17  Hun,  588. 

When  answer,  alleging  a  set-off, 
frivolous.  Dixon  v.  Wenberg,  44 
Super.  Ct.  (J.  ds  8.)  555. 


XIV.  Rules  Applicable  to  Par- 
ticular Subjects,  Causes  of 
Action,   and  Defenses. 

Necessary  allegations  in  a  com- 
plaint in  an  action  on  a  bond  con- 
ditioned for  the  performance  of  a 
covenant.  Beers  v.  Shannon,  78 
Jf.  r.  292. 

How  fraud  should  be  pleaded. 
Hilsen  v.  Libby,  44  Super.  Ct.  {J, 
db  S.)  12. 

Defense  of  fraudulent  represen- 
tations by  payee  of  check  to 
maker,  must  be  pleaded.  Rau- 
bitscbek  9.  Blank,  44  Super.  Ct. 
(J.  d  8.)  564. 

Necessity  of  setting  up  by 
answer,  defense  to  a  policy  of  in-|     Of  what  the  system  of  practice 


surance  that  it  is  a  wager  policy. 
Goodwin  v.  Massachusetts  Matnal 
Life  Ins.  Co.,  73  2f.  7.  480. 

Necessity  of  pleading  in  answer 
the  usual  license  for  a  coal-hole  in 
the  sidewalk  in  order  to  prove  it 
Clifford  t>.  Dam,  44  8t^.  Ct.  (/. 
d  8.)  391. 

POUCE. 

Liability  of  the  police  depart- 
ment of  the  city  of  New  York,  on 
contracts  for  cleaning  streets  and 
removing  garbage.  Swift  9. 
Mayor,  &c.  of  N.  Y.,  17  Hun,  518. 

POOR. 

L.  1878,  p.  483,  c.  404,  provid- 
ing for  support,  &c.,  of  panper, 
destitute  and  delinquent  children, 
amended  by  providing  for  noUoe 
of  commitment  of  children  to  re* 
formatory  or  other  institation,  to 
superintendent  of  poor  of  coanty. 
L.  1879,  p.  321,  c.  240. 

POSSESSION. 

Right  of  owner  of  land  wrong- 
fully out  of  possession  to  peace- 
fully regain  it  and  lawfully  to  re- 
sist attempts  by  former  occupant 
to  retake  possession.  Bliss  f.  John- 
son, 73  N.  T.  529. 

POWERS. 

Requisites  to  creation  of  a  valid 
beneficial  power  of  sale.  Jennings 
V.  Conboy,  73  N.  T.  230. 

What  not  an  execution  of  a 
power  of  sale  in  a  wilL  Hoyt  v. 
Hoyt,  17  Hun,  192. 

Merger  of  power  of  sale  of  land 
in  the  fee,  when  the  devisee  and 
donee  are  the  same  person.  Jen- 
nings V.  Conboy,  73  iV:r.  230. 
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in  this  State  is  constituted.  Con- 
Btniction  of  any  particular  section 
or  part  of  the  system.  Levy  v. 
Loeb,  44  Super.  Ct.  {J.  db  8.)  291. 

When  it  is  a  proper  disposition 
of  a  case  on  appeal  to  reverse  judg- 
ment, overrule  demurrer,  and  give 
defendant  opportunity  to  answer. 
Townsend  v.  City  of  Brooklyn,  73 
JVr.  r.  589. 

When  a  case  not  a  proper  one 
for  a  verdict  subject  to  the  opinion 
of  the  court,  but  to  the  opinion  of 
general  t«rro :  and  when  it  is  to  be 
inferred  that  court  should  deter- 
mine whole  issue;  and  proceedings 
to  be  regarded  as  amotion  for  a  new 
trial.   Sayles  o.  Sims,  73  JVl  F.  551. 

When  court  having  jurisdiction 
of  the  cause  of  action  and  the  par- 
ties may  not  only  vacate  a  judg- 
ment, but  pass  upon  the  merits, 
and  definitely  dispose  of  defend- 
ant's claim.  Whittlesey  v,  Delaney, 
73  K  r.  671. 

When  precedents  not  binding  on 
inferior  courts.  Wayne  Co.  Sav- 
ings Bank  v.  Low,  6  Ahb.  Nevo 
Ca%,  76. 

PRINCIPAL  AND  AGENT. 

When  person  who  has  advanced 
money  on  account  of  property  con- 
signed to  him,  not  a  mere  servant 
or  agent,  making  his  possession 
that  of  the  general  owner.  Brum- 
mer  f.  Cohen,  6  A^.  New  Cas,  418. 

When  principal  not  liable  for  bill 
of  exchange  signed  by  agent  in  his 
own  name.  Joynson  v.  Richard, 
44  Super.  Ct.  (J.  d  S.)  16. 

When  principal  not  bound  by 
acts  of  agent  acting  under  a  limited 
authority.  Walsh  v.  Hartford  Fire 
Ins.  Co.,  78  N".  7.  5. 


What  unauthorized  acts  of 
agents  do  not  amount  to  a  conver- 
sion. Dickinson  v.  Dudley,  17 
Run^  669. 

When  ratification  of  agent's  ac- 
tion in  taking  possession  of  goods, 
not  a  ratification  of  his  giving  a 
receipt  therefor.  Manning  «. 
Keenan,  78  N.  T.  45. 

When  knowledge  of  insurance 
agent  imputed  to  company.  Pat- 
ridge  c.  Commercial  Fire  Ins.  Co., 
17  Uun.  95. 

Liability  of  agent  for  loaning 
money  on  second  mortgage.  Whit- 
ney 9.  Marti ne,  6  Aiib.  New  Ccls.  72. 

PRINCIPAL  AND  SURETY. 

Relation  of  principal  and  surety 
created  between  mortgagor  and 
his  grantee  by  the  latter^s  cove- 
nanting to  pay  the  mortgage. 
Calvo  «.  Davies,  73  N.  T.  211. 

Rights  of  mortgagor  and  his 
grantee  assuming  payment  of  the 
mortgage  as  principal  and  surety. 
When  extension  of  payment  of 
mortgage  discharges  mortgagor. 
Mutual  Life  Ins.  Co.  «.  Davies,  44 
Super.  Ct.  (J.  <fe  S.)  172. 

Discharge  of  guarantor  of  mort- 
gage by  laches  of  mortgagee.  Col- 
linses Petition,  6  Ahb.  New  Cas.  227. 

Presumption  that  one  of  three 
signers  of  promissory  note  did  so 
as  surety  for  other  two.  Sayles  v. 
Sims,  73  N.  T.  551. 

What  alteration  of  promissory 
note  payable  * '  in  gold  or  its  equiva- 
lent, *'  sufiicient  to  discharge  sure- 
ties. Church  V.  Howard,  17  ffuriy 
5. 

Release  of  retiring  partner  from 
liability  for  firm  debts  by  extension 
of  time  of  their  payment  by  the 
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creditor.     Dodd  «.   DreyfuA,    17 
SuHf  600. 

Whea  lurety  cannot  set  up  de- 
fenses personal  to  his  principal. 
Henry  «.  Daley,  17  Hun^  210. 

PRISONS. 

L.  1874,  p.  594,  c.  461,  relating 
to  State  prisons,  amended  in  sec- 
tion 12  by  excepting  from  forfeit- 
nre  of  commutation,  cases  where 
there  was  no  willfulness,  or  malice ; 
and  also  that  the  name  of  no 
convict  who  has  escaped  or  at- 
tempted to  do  so  since  May  12, 
1874,  shall  be  sent  to  the  Gover- 
nor for  commutation.  L,  1879,  p. 
441,  c.  873. 

L.  1877,  p.  186,  c.  173,  in  rela- 
tion to  State  reformatory  at  El- 
mira,  amended  in  section  6  by 
providing  that  the  well-behaved 
and  most  promising  convicts  of 
county  penitentiaries,  convicted  of 
felony,  may  be  transferred  to  the 
reformatory.  Z.  1879,  p.  877,  c. 
284. 

L.  1877,  p.  186,  a  173,  in  rela- 
tion to  imprisonment  in  State  re- 
formatory, amended  in  section  3, 
by  providing  that  a  summary  of 
the  testimony  on  trial  of-  a  convict 
may  be  made  a  part  of  the  record 
to  be  furnished  to  person  in  charge 
of  the  convict.  A  1879,  p.  510, 
c.  462. 

PROMISE. 

When  promise  to  be  interpreted 
in  the  sense  in  which  promisor 
supposed  it  was  understood  by 
promisee.  When  a  question  for 
jury.  Wh\^  t».  Hoyt,  73  N,  F. 
505. 

QUESTIONS  OF  LAW  AND 
PACT. 

When  interpretation  of  promise 
a  question  of  law  and  fact  to  be 
submitted  to  the  jury.  White  u 
Hoyt,  73  If.  r.  605. 


Reversal  of  judgment  on  report 
of  referee,  because  facts  f oand  did 
not  support  legal  coDclosioB. 
Field  V.  Field,  78  K  T.  588. 

QUO  WARRANTO. 

When  judgment  of  ouster  io 
nature  of  quo  warranto  does  not 
conclude  one  not  a  party  to  the 
proceeding.  People  ex  rc^  Gil- 
christ 0.  Murray,  73  ilT.  7.  535. 

RAILROADS     (and     Railboao 

Ck)]fPANIE8.) 

I.  MakaoemkntofRailroaimasd 

THB  LlABILITIfiS  OF  COXPASISS 
IN  RESPECT  THEBBTO. 

Duty  of  railroad  oorporatioD  to 
see  that  each  train  has  a  suffide&t 
number  of  brakemen.  Booth  t. 
Boston  &  Albany  R.  R.  Ca,  73 
if.  r.  38. 

When  liability  of,  as  commoa 
carrier,  after  transportation  to  place 
of  destination,  ceases.  Faulkner 
0.  Hart,  44  Super.  (X  (/.  d  8.) 
471. 

Duty  of  railroad  company  to  n- 
move  snow  and  ice  from  a  platfoim 
over  which  passengerB  most  pass 
to  reach  its  cars.  Weston  «.  N.  T. 
Elevated  R.  R.  Co.,  73  If,  T.  5W. 

Negligence  in  killing  a  person. 
Who  a  passenger.  Terry  v.  Jewett, 
17  Eufij  395. 

Duty  of  conductors  of  a  railroad 
train.  Liability  of  company  for 
their  acts.  Hoffman  «.  Oentral  & 
H.  R.  R  R.  Co.,  44  Super.  (X 
{J,  A  S,)  1. 

Non-assignabiUty  of  action 
against  a  railroad  for  payment  of 
excessive  fare.  McBratney  •> 
Rome,  Watertown,  &c  R  B.  Oo^ 
17  Mun,  385. 


NEW    YORK    STATE    REPORTS. 


561 


Liability  of  a  railroad  company 
for  loss  of  baggage  wroDgfulIy  de- 
Kvered  to  it  Fairfax  ©.  N.  Y. 
Central  &  H.  R.  R.  R  Co.,  73  N. 
r.  167. 

When  parol  license  by  owner  of 
land  to  a  railroad  to  occupy  his 
land  for  its  road,  not  irrevocable. 
3furdock  «.  Prospect  Park  and 
Coney  Island  R.  R.  Co.,  73  K  T, 
679.  ' 

Signal  by  bell  or  whistle  to  be 
given  upon  approach  of  engine  to 
crossing.  Casey  c.  N.  Y.  Central, 
&c.  R.  R.  Co.,  6  AJIb.  New  Cos. 
104. 

Prohibition  of  stopping  cars  on 
a  railroad  crossing  in  Kings  Coun- 
ty.    L.  1879,  p.  469,  c.  416. 

Prohibition  of  obstructing  free 
passage  of  street  railroad  cars.  Z. 
1879,  p.  520,  c.  474. 

License  fees  to  be  paid  under 
charter  of  Broadway  and  Seventh 
Ave.  R.  R.  Co.  Mayor,  &c.  of 
N.  Y.  V,  Broadway  &  Seventh  Ave. 
R.  R  Co.,  17  Hun,  242. 

Liability  of  railroad  company 
for  acts  of  disorderly  person  ad- 
mitted into  a  street  car.  Hen- 
dricks 9.  Sixth  Ave.  R.  R.  Co.,  44 
Super.  Ct.  {J.  <fc  8,)  8. 

II.  Railroad  Corporations. 

X.  1869,  c.  907,  amended  by 
adding  a  new  section  numbered 
**12,"  directing  treasurer  of  mu- 
nicipal corporation  to  invest  cer- 
tain moneys  for  the  '*  railroad 
sinking  fund."  L,  1879,  p.  109, 
c.  62. 

L.  1871,  p.  1180,  c.  560,  author- 
izing the  formation  of  railroad  cor- 
porations, as  amended  by  £.  1877, 
p.  107.  c.  103,  further  amended  in 
sections  5  and  6,  by  providing  tliat 
whenever  $2000  for  every  mile 
(instead     of     two-thirds    capital] 
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stock),  has  been  in  good  faith  sub- 
scribed, proceedings  may  be  com- 
menced for  condemning  land  for 
right  of  way;  also  reducing  weight 
of  rails  from  40  to  26  pounds  to 
the  lineal  yard;  also  that  engine 
shall  not  weigh  more  than  18  tons, 
or  run  more  than  16  miles  per 
hour.     Z.  1879,  p.  386,  c.  293. 

Power  given  to  railroad  compa-^ 
nies  to  increase  the  number  of 
their  directors  to  thirteen.  L, 
1879,  p.  459,  c.  396. 

£.  1864,  p.  608,  c.  282,  authoriz- 
ing the  formation  of  railroad  cor- 
porations, &c.,  amended  in  section 
4  by  applying  the  act  to  a  part  of 
land  therein  excepted.  L,  1879, 
p.  699,  c.  641. 

Issue  of  duplicate  bonds  for 
those  destroyed.  Rogers  v, 
Chicago,  t&c.  R  R  Co.,  6  Ahb. 
New  Cos.  263. 

Right  to  water  acquirable  by 
railroad  company  under  L,  1869, 
c.  287.  Garwood  «.  N.  Y.  Cen- 
tral &  H.  R  R.  R  Co.,  17  Hun^ 
866. 

Who,  not  a  managing  agent  of, 
within  §  432,  subd.  3,  of  Code  of 
Civ.  Pro.  Sterett  «.  Denver  & 
Rio  Grande  Rw.  Co.,  17  Hun,  316. 

When  damages  recoverable  for 
unauthorized  use  of  street  by  rail- 
road. When  such  use  restrained 
by  injunction.  Henderson  v.  N. 
Y.  Central  R,  R.  Co.,  17  Hun, 
344. 

L,  1875,  p.  730,  c.  598,  extend- 
ing time  for  construction  of  rail- 
roads, amended  by  providing  that 
failure  to  construct  a  railroad 
**  within  the  time"  heretofore 
**  limited,"  should  not  cause  a  for- 
feiture.    L.  1879,  p.  429,  c.  350. 

What  petition,  for  bonding  town 
in  aid  of  a  railroad,  must  contain: 
verification  thereof:  when  such 
bonds  void  in  hands  of  railroad. 
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Angel  V.  Town  of  Hume,  17  Hun, 
874. 

X.  1867,  p.  444,  c.  254,  in  rela- 
tion to  railroads  held  under  lease, 
verbally  amended.  L,  1679,  p. 
653,  c.  608. 

Provisions  for  facilitating  the 
foreclosure  of  mortgages  made  by 
consolidated  railroad  companies  of 
railroads  lying  partly  within  and 
partly  without  the  State.  L.  1879, 
p.  556,  c.  505. 

Meaning  of  ''capital  stock"  in 
L.  1858,  c.  502,  section  2,  which 
provides  for  a  stockholder's  re- 
deemjing  his  share  in  a  railroad 
after  a  foreclosure  of  a  mortgage 
thereon.  Pratt  v,  Munson,  17 
Mun,  475. 

Duty  of  trustee  under  a  mort- 
gage of  a  railroad.  James  «. 
Cowing,  17  Hufiy  256. 


RECEIVER 


RATIFICATION. 

Wliat,  a  ratification  of  the  viola- 
tion of  a  prohibition  in  charter  of 
a  savings  bank  against  investing 
money  except  upon  certain  speci- 
fied securities.  Knapp  v.  Roche, 
44  Super,  Ct.  (7.  d  8.)  247. 

What  not  a  ratification  by  legis- 
lature of  an  illegal  contract  by 
canal  commissioners.  People  ex 
rd,  Sage^.  Schuyler,  17  Huriy  106. 

REAL  PROPERTY. 

Title  to  land  under  water  in 
front  of  piers  and  wharves. 
Whitney  «.  Mayor,  &c.  of  N.  Y., 
6  AW.  New  Cos.  830. 

The  rule  of  caveat  emptor  ap- 
plies to  sales  of  land.  Morgan  v. 
Stev<>n8,  6  Ahh,  New  Cos.  857. 

What  is  not  a  marketable  title 
to  real  property.  Dietz  v.  Parish, 
44  Super.  Ct,  (J.  d  8,)  190. 


The  effect  of  appointment 
Matter  of  Wilds,  6  Ahb.  New  Col 
307. 

Of  property  levied  upon  under 
an  attachment.  Shehan  «.  Mahar, 
17^ttn,  129. 

Who  may  avail  himself  of  b- 
regularity  in  bond  of  a  receiver  in 
supplementary  proceedings.  Mor- 
gan V,  Potter,  17  ffun^  403. 

Leave  to  sue,  improvidently 
granted,  may  be  revoked.  Attor- 
ney-Gteneral  v.  North  America  Life 
Ins.  Co.,  6  Ahb.  New  Cm.  294. 

Right  to  be  substituted  for 
debtor  in  judgment  recovered  by 
the  latter.  Matter  of  Wilds,  6 
Ahb.  New  Ca$,  807. 

RECORDING   DEEDS. 

Priority  of  lien  between  mort- 
gages recorded  at  same  time,  and 
rights  of  purchasers  thereof.  Lane 
9.  Nickerson,  17  jETtm,  148. 

Preference  of  unrecorded  deed 
over  a  subsequent  judgment  against 
grantor.  Schroeder  «.  Gurney,  78 
N.  r.  430. 

REFERENCE. 

When  compulsory  reference  can- 
not be  ordered  in  action  for  di- 
vorce. Morrell  c.  Morrell,  17 
Hun,  824. 

When  finding  of  referee,  will  not 
be  disturbed  on  appeaL  Roosa  «. 
Smith,  17  Hun,  188. 

Order  of  reference  to  ascertain 
defendant's  damages  from  a  tem- 
porary injunction,  not  to  be  gnilted 
before  enrollment  and  entry  of 
judgment  in  his  favor,  but  viola- 
tion of  the  rule  an  irregularity  that 
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may  be  waived.  Roberts  «.  White, 
73  if.  r.  375. 

Power  of  court  to  permit  evi- 
dence, formerly  taken,  to  be  submit- 
ted on  a  rehearing.  Roberts  «. 
White,  73  N,  r.  375. 

Power  of  referee  in  mechanics^ 
lien  case.  Morgan  o.  Stevens,  6 
Ahb.  New  Cos.  357. 

When  powers  of  arbitrator,  con- 
ferred upon  a  referee  by  stipula- 
tion of  parties.  Keep  9.  Keep,  17 
Hun,  152. 

Fees  of  referee  in  excess  of  stat- 
utory rate  must  be  fixed  by  a  writ- 
ten agreement  signed  by  the  par- 
ties or  their  attorneys;  entry  of 
agreement  in  minutes,  not  suffi- 
cient. First  Nat.  Bank  of  Coop- 
erstown  «.  Tomajo,  17  Hun^  240. 

REGATTAS. 

Provision  for  the  safety  and  pro- 
tection of  oarsmen  rowing  on  the 
Hudson  river  opposite  the  city  of 
New  York  in  regattas.  L,  1879, 
p.  233,  c.  167. 

RE-HYPOTHECATION. 

Rights  of  several  owners  of  secu- 
rities wrongfully  pledged.  Gould 
«.  Central  Trust  Co.,  6  AUb,  New 
Cos.  881. 

RELIGIOUS  CORPORATIONS. 

X.  1850,  p.  195,  c.  122,  relating 
to  incorporation  of  religious  socie- 
ties, amended  In  section  2  by  en- 
larging power  to  purchase  and  sell 
land  for  certain  purposes.  L.  1879, 
p.  164,  c.  117. 

L.  1876,  p.  314,  c.  329,  securing 
to  Baptist  churches  the  benefits  of 
incorporation,  amended  by  adding 
another  section  numbered  '*8,^' 
providing  for  trustees  on  reorgani- 
zation and  transfer  of  property. 
X.  1879,  p.  179,  c.  136. 

L,  1875,  p.  70,  c.  79,  relating  Jo 


reli^ons  corporations,  amended  in 
section  1  by  adding  provisions  for 
alteration  of  time  of  election  or 
term  of  office  of  trustees.  L,  1879, 
p.  511,  c.  463. 

What  are  the  substantial  require- 
ments for  creating  a  religious  cor- 
poration. Minority  of  incorpor- 
ated society  becoming  incorporated 
and  taking  possession  of  property. 
How  majority  of  a  congregation 
must  control  temporalities  of  a 
church.  There  can  be  only  one 
corporation  for  same  society.  Trus- 
tees St.  Jacobus  Lutheran  Church 
tJ.  Bly,  73  N.   r.  323. 

When  conveyance  by,  not  held 
valid.  Condition  of  restoration  of 
property.  Madison  Av.  Bap.  Ch. 
V.  Oliver  St  Bap.  Ch.,  73  N.  7.  82. 

Trustees  of,  not  to  allow  claims 
barred  by  statute  of  limitations; 
personal  liability  for  changing  se- 
curities of  trust  fund ;  distribution 
of  surplus  upon  dissolution.  Mat- 
ter of  Orthodox  Congregational 
Church  of  Union  Village,  6  AUb. 
New  Cm.  398. 

REPLEVIN. 

History  of,  in  England  and  this 
State.  Manning  v.  Keenaa,  73  Ni 
r.  45. 

SALES. 

When  purchaser  accepting  goods 
and  retaining  them,  without  notice 
to  the  seller,  or  offering  to  return 
them,  waives  all  defects  as  to  their 
quality.  Marcus  v.  Thornton,  44 
Super.  CL  {J.  d:  8.)  411. 

Right  of  purchaser  with  war- 
ranty to  recoup  damages  arising 
from  breach  of  warranty.  Walling 
V.  Schwartzkopf,  44  Super.  Ct  {J. 
db  S.)  676. 
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Action  for  damages  for  false  rep- 
resentations on  sale  of  a  farm, 
not  maintainable  while  purchase- 
money  remains  unpaid  and  secured 
by  a  mortgage  thereon.  Ranney 
V.  Warren,  17  Bun^  111. 

When  purchaser  bound  by  a 
trust.  James  v,  Cowiagy  17  Eun, 
256. 

When  employment  of  puffer 
vitiates  a  sale.  Fishery.  Hersey, 
17  Hun,  870. 

Where  memorandum  of  sale 
stated  that  it  was  made  on  **  usual 
terms/*  parol  evidence  admissible 
to  show  meaning  of  the  term. 
When  delivery  of  goods  unneces- 
sary. Lawrence  v.  Gallagher,  78 
N.  r.  613. 

SAYINGS  BANKS. 

L.  1875,  p.  404,  c.  871,  being 
general  savings  bank  act,  amended 
in  section  44  by  authorizing  pro- 
ceedings against  the  bank  in  addi- 
tion to  other  things  for  misconduct 
of  any  trustee  or  officer;  also 
authorizing  court  *^to  grant  such 
relief  and  render  such  judgment 
as  the  facts ''  require ;  and  to  enjoin 
the  bank  and  appoint  a  receiver. 
L.  1879,  p.  473,  c.  43fi. 

Provisions  for  closing  and  disso- 
lution of.     Z.  1879,  p.  476,  c.  424. 

L.  1875,  p.  404,  c.  871,  being 
the  general  savings  bank  act, 
amended  in  section  26,  subd.  1, 
by  authorizing  investments  in 
three-sixty-flve  bonds  of  the  Dis- 
trict of  Columbia.  X.  1879,  p. 
491,  c.  437. 

What  constitutes  a  violation  of 
a  prohibition  in  charter  of  a  sav- 
ings hank  against  investing  money 
except  upon  certain  .specified 
secuiities.  What  a  ratification 
thereof.  Knapp  v.  Roche,  44 
Super.  Ct.  (J.  &  8.)  247. 

Validity  of   a    bond    given  to 


strengthen    a    bank.      Hurd  «. 
Green,  17  Hun,  827. 

What  a  notice  to  a  savings  bank 
of  title  of  bond  left  with  it  for 
safe  keeping.  Liability  thereof  for 
the  same.  Zugner  9.  Best,  44 
Super.  Ct.  {J.  db  S.)  893. 

SCHOOLS. 

Appropriation  for  instruction  of 
teachers.     L.  1879,  p.  109,  c  61. 

L.  1864,  p.  1211,  e.  555,  being 
an  act  to  revise  and  consolidate 
general  acts  relating  to  public  in- 
struction, amended  in  subdivision 
7  of  section  13,  tit.  9,  by  provid- 
ing that  amount  of  school  tax 
paid  where  be  resides  by  a  non- 
resident pupil  of  a  union  free^ 
school,  his  parent  or  euardian, 
shall  be  deducted  from  his  tuition. 
L.  1879.  p.  178,  c.  184. 

L.  1865,  p.  1837,  c.  647,  relat- 
ing to  public  instruction,  amended 
in  section  9  by  forbidding  a  sole 
trustee  of  a  school  district  from 
hiring  a  teacher  beyond  close  of 
school  term  commencing  neit 
preceding  the  expiration  of  liis 
term  of  office,'  without  the  approval 
of  a  majority  of  the  voters;  also 
prohibiting  hiring  of  teachers  for 
more  than  one  year  in  advance  by 
three  or  more  trustees.  L.  1879, 
p.  840,  c.  204. 

L.  1877,  p.  239,  c.  219,  granting 
relief  to  school  districts  wishing 
to  contract  with  boards  of  educa- 
tion of  cities  to  educate  their  chil- 
dren in  city  schools,  amended  by 
including  villi^es  of  six  thonsand 
inhabitants.  Z.  1879,  p.  459,  c. 
396.  • 

L.  1878,  p.  304,  c.  248,  in  re- 
lation to  the  election  of  officers  in 
certain  school  districts,  amended 
in  section  2  by  fixing  the  time  of 
holding  the  election  more  defi- 
nitely, and  giving  tnistees  power 
to  extend  time  of  holding  the  elec- 
tion from  four  o^clock  until  sunset. 
Also  section  10,  by  excepting  ce^ 
tain  union  free  school   districts, 
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and  all  school  districts  in  certain 
counties.     X.  1879,  p.  463,  c.  405. 

History,  powers,  duties  and  lia- 
bilities of  tlie  board  of  education 
in  New  York  city.  Liability  for 
negligence.  Donovan  «.  Board  of 
Education  of  N.  Y.,  44  8uper,  Ct. 
(J,  (ft  A)  53. 

SERVICE  (AND  Pboof  op). 

Who  not  a  managing  agent 
within  section  432,  subd.  8,  of 
Code  of  Civ.  Pro.  Sterett  f>.  Den- 
ver &  Rio  Grande  Rw.  Co.,  17 
Hun,  816. 

Sufficiency  of  service  of  sum- 
mons, and  when  irregularities  may 
be  waived  or  omission  supplied. 
White  c.  Bogart,  78  N.  F.  256. 

Effectiveness  of  personal  service 
of  summons  upon  a  non-resident 
defendant  out  of  the  State,  when 
service  by  publication  has  been 
ordered.  Jenkins  «.  Fahey,  78  Nl 
T.  855. 

SET-OFF. 

Bight  of  municipal  corporation 
to  set-off,  in  action  against  it,  claim 
against  plaintiff.  Wood  «.  Mayor; 
&c.  of  N.  Y.,  73  IT.  r.  «56. 

SHERIFFS. 

Liability  of,  for  interest  on 
moneys  in  their  hands  during  the 
pendency  of  an  action  to  deter- 
mine conflicting  claims  tlfereto. 
Thompson  «.  Sweet,  78  K  T.  622. 

Presumption  that  sheriff  will 
sell  goods  levied  upon  in  accord- 
ance <7ith  the  legal  rights  of  par- 
ties. When  injunction  to  prevent 
sale  denied.  Saunders  9.  Irwin, 
17  Hun,  842. 

When  proceedings  in  bankruptcy 


do  not  divest  a  Uen  acquired  by  a 
sheriff,  under  a  levy  made  prior 
thereto.  Liability  of  sheriff  for 
delivering  up  property  levied  upon 
to  a  special  receiver,  appointed  in 
such  proceedings.  Nat.  Bank  & 
Loan  Co.  of  Watertown  «.  Babbitt, 
17  Hun,  447. 

When  receiptor  for  property 
levied  on  by  the  sheriff,  not  estop- 
ped from  claiming  title  thereto. 
Clark  «.  Weaver,  17  Hun,  481. 

Liability  of  sheriff  for  wrongful 
taking  and  detention  of  property : 
unfair  sale  under  an  execution: 
facts  in  mitigation  of  damages. 
Parker  c.  Conner,  44  Super.  Ct.  (J. 
<£i9.)416. 

When  liable  to  third  person  for 
conversion  of  property  taken  in 
replevin  suit.  Manning  «.  Eeenaa, 
73  N.  r.  45. 

When  obligor  of  bond  to  secure 
a  sheriff  is  entitled  to  appoint  an 
attorney  to  defend  an  action 
brought  against  the  sheriff.  Pres- 
ton V,  Yates,  17  Hun,  92. 

SHippma. 

L.  1862,  p.  956,  c.  482,  providing 
for  collection  of  demands  against 
ships  and  vessels,  amended  in  §{  8 
and  9,  by  requiring  a  certified  copy 
of  specification  of  lien  on  vessels 
to  be  used  on  canals  or  lakes  to  be 
filed  in  office  of  auditor  of  canal 
department,  and  also  in  the  latter 
case  that  notice  of  issuing  of  war- 
rant of  sale  be  served  upon  other 
claimants  and  lienors.  L.  1879,  p. 
415,  c.  384. 

When   an    action   at   law   lies 

against  one  joint  owner  of  a  vessel 

for  his  wrongful  act,  by  another 

owner.     Eellum  t.  Enechdt,   17 

Hun,  588. 
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8LAKDER. 

When  defendant  may  set  forth 
in  his  answer  and  prove  on  the 
trial  facts  tending  to  establish  the 
truth  of  the  defamatory  words,  by 
way  of  mitigation.  Hatfield  «. 
Lasher,  17  JJun,  28. 

SPECIAL  SESSIONS. 

Jurisdiction  of,  extended.  X. 
1870,  p.  456,  c.  890. 

SPECIE  PAYMENTS. 

L,  1875,  p.  67,  c.  73,  establishing 
specie  payments  in  the  State  after 
January  1, 1879,  repealed.  L,  1879, 
p.  129,  c.  82. 

SPECIFIC  PERFORMANCE. 

Immateriality  of  the  fact  that 
yendor  could  not  make  good  title 
at  commencement  of  action  for 
specific  performance,  except  upon 
question  of  interest,  if  he  can  do 
so  at  time  of  decree.  Jenkins  e. 
Fahey,  73  N.  F.  855. 

What  specific  performance  de- 
creed to  enforce  agreement  to  as- 
sume and  pay  mortgage.  Slauson 
f>.  Watkins,  44  Super.  Ct.  (J,  d  S.) 

78. 

STATUTES. 

When  statute  law  of  one  State  to 
be  applied  in  another,  according  to 
the  interpretation  at  the  time  of 
making  of  the  contract.  Jessnp  v. 
Carnegie,  44  Suptr.  Ct^  (J.  <t  S.) 
260. 

What  are  mandatory.  Jessup  9, 
Carnegie,  44  Super.  Ot.  (J.  db  S.) 
260. 

Construction  of,  by  comparison 
with  other  acts  in  pari  materia. 
Chase  o.  Lord,  HAhb,  New  Cos,  258. 

Boundaries  of  land  indicated  in 
a  statute,  determined  by  the  intent 


of  the  act      Matter  of   City  of 
Brooklyn,  73  N.  T.  179. 

Rules  as  to  implied  repeal.  Heck- 
mann  «.  Pinkney,  6  Alb.  New  Coi. 
371. 

STATUTE  OF  DISTRIBUTION. 

When  surrender  of  a  child  does 
not  deprive  the  parents  of  the  right 
to  inherit  as  its  next  of  kin.  When 
paternal  and  maternal  grandparentB 
inherit  equally.  Hill  t.  Nye,  17 
Hun,  457. 

STATUTE  OF  FRAUDS. 

Sufficiency  of  contract  for  ex- 
change of  real  estate  under  statute 
of  frauds.  Raobitschek  «.  Blank, 
44  Super.  CL  (/.  dk  S.)  564.  . 

When  parol  contract  for  sale  of 
land  cannot  be  disaffirmed  by  con- 
tractee.  Bailey  v.  Gardner,  6  Aib. 
New  Cos.  147. 

Payment  by  check  taking  a  coo- 
tract  out  of.  Hunter  v.  Wetsell, 
17  ffun,  135. 

Action  for  work,  labor  and  ma- 
terials, not  within;  when  title  in 
such  case  passes  to  purchaser. 
Higgins  «.  Murray,  73  N.  T.  252. 


STATUTE  OF  LIMITATI0N8. 

When  statute  of  limitations  does 
not  operate  on  claim  against  stock- 
holder of  steamship  company  for 
debt  of  the  company.  Mills  «. 
Hicks,  44  8%^^.  Ct.  (J.  d  B.)  587. 

Defense  of,  cannot  be  first  set 
up  during  a  trial  before  a  referee. 
Riley  v.  Corwin,  17  Bun^  597. 

Kot  necessary  that  date  of 
written  acknowledgment  or  prom- 
ise to  take  a  case  out  of  the  statute, 
should  appear  in  the  writing,  or 
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be  evidenced  by  writiug.     Eiocaid 
V.  Archibald,  73  N.  T.  189. 

No  other  limit  which  bars  relief 
for  delay  in  discovering  that  a 
writing  does  not  express  the  con- 
tract which  he  supposes  it  does, 
than  that  contained  in  statute  of 
limitations.  National  Bank  of 
Chittenango  «.  Morgan,  78  N.  T. 
593. 

STARE  DEaSIS. 

When  precedents  are  not  to  be 
followed.  Wayne  Go.  Savings 
Bank  «.  Low,  6  AIib»  New  Cob,  76. 

STOCK. 

Damages  for  conversion  of  stock. 
Merchants'  Bank  of  Canada  o. 
Livingston,  17  Hun^  321. 

SUBROGATION. 

Subrogation  of  insurer  to  rights 
and  remedies  of  assured  against 
third  person  whose  wrongful  act 
cadsed  the  loss.  Connecticut  Fire 
Ins.  Co.  «.  Erie  Rw.  Co.,  78  N,  7, 
899. 

As  between  several  owners, 
whose  securities  have  been  wrong- 
fully pledged.  Qould  «.  Central 
Trust  Co.,  6  AVb.  New  Cm.  881. 

SUMMARY  PROCEEDINGS. 

Z  K  8,y  ^  ed.,  p.  824,  |  28,  re- 
lating to  summary  proceeding, 
amended  by  extending  authority 
to  remove  tenants  to  any  justice 
of  the  peace  of  an  adjoining  town 
having  an  office  in  a  village  which 
includes  a  portion  of  both  towns 
within  its  limits.  X.  1879,  p.  151, 
O.  101. 

A  marshal  must  serve  summons 
issued  by  jud^  of  district  court 
in  New  York  city  in  summary  pro- 
ceedings, unless  some  other  person 
is  deputed  by  the  judge.  Z.  1879, 
p.  152,  c.  102. 


SUNDAY. 

Labor  performed  on  Sunday  not 
ip90  facto  illegal.  Sun  Printing, 
&c.  Assoc.  «.  Tribune  Assoc.,  44 
Super.  Ct.  (J.  A  8.)  136.  , 

• 

SUPERIOR    COURT    (op    Buf- 

FALO). 

Power  of,  to  admit  to  bail  in  a 
capital  case.  People  «.  Shattuck, 
6  Alib.  New  Cos.  33. 

SUPERVISORS. 

L.  1876,  p.  253,  c.  257,  relating 
to  supervisors,  amended  in  section 
1,  subd.  5,  by  adding  to  their 
duties  the  **  maintenance"  of 
bridges  crossing  streams  which  are 
the  dividing  Tines  **of  towns," 
and  the  apportionment  of  the  ex- 
pense therefor,  **as  such  board 
may  deem  equitable."  L.  1879,  p. 
435,  c.  364. 

SUPPLEMENTARY   PROCEED- 
INGS. 

Requisites  for  order  for  exami- 
nation. Day  v.  Brosnan,  6  Ahb. 
New  Cm.  312. 

Receiver  is  entitled  to  be  substi- 
tuted as  plaints  in  debtor^s  liti- 
gation. Matter  of  Wilds,  6  AVb. 
New  Cm:  308. 

Order  appointing  receiver  in 
supplementary  proceedings,  the 
final  order  and  consummation 
thereof:  necessity  of  inserting 
therein  any  restraint  thereafter  de- 
sired. People  ex  reL  Morris  «• 
Randall,  73  N.  T.  416. 

Who  may  avail  himself  of  irreg- 
ularity in  bond  of  receiver.  Mor- 
gan «.  Potter,  17  Hun^  403. 

How  surplus  income  of  %  cestui 
que  trust  may  be  reached. 
McEwen  «.  Brewster,  17  Hun^  228. 
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SUPREME  COURT. 

Powers  of,  as  to  lands  of  in- 
fants. MuUer  «.  Struppman,  6 
Ahb.  New  Cat.  843. 

Special  term  cannot  correct  ref- 
eree's errors.  Schweizer  «.  Ray- 
mond, 6  Ahb.  New  Cos.  878. 

Power  in  one  district  to  revoke 
order  made  in  another.  Attorney- 
Cteneral  v.  North  America  Life 
Ins.  Co.,  6  Abb,  New  C(u.  294. 

SURF  BATHING. 

life  boats  or  other  apparatus  to 
be  kept  where  surf  bathing  is 
carried  on.  X.  1879,  p.  411,  c. 
828. 

SURROGATES'  COURTS. 

Z.  1871,  p.  1988,  c.  859,  provid- 
ing for  election  of  certain  judicial 
and  other  officers,  &c.,  amended 
in  section  8  by  adding  to  causes 
for  which  coimty  judge  or  dis- 
trict attorney  may  act  instead  of 
surrogate,  his  *^  sickness,  absence 
or  lunacy."  X..  1879,  p.  222,  c. 
151. 

X.  1877,  p.  810,  c.  285,  relating 
to  certain  matters  in  cases  of  dis- 
qualification, amended  by  remodel- 
ing and  giving  more  detailed 
directions  when  a  surrogate,  ex- 
cept in  New  York  and  Kings 
counties,  may  designate  the  surro- 
f;ate  of  an  adjoining  coimty  to  act 
in  his  place.  X.  1879,  p.  897,  c. 
811. 

X.  1850,  p.  815,  o.  150,  aathoris- 
ing  surrogates  to  invest  surplus 
moneys  arising  from  sale  of  real 
estate,  amended  by  providing  that 
in  a  certain  case  he  may  pay  it 
over  to  the  guardian  of  an  infant, 
or  if  there  is  no  general  guardian 
may  invest  it.  X.  1879,  p.  456,  c. 
889. 

Revocation  of  letters  testament- 
ary, of  guardianship,  &c.,  upon 
application  of  executor,  testament- 
ary guardian,  &c.,  and   appoint- 


ment of  successors.    X.  1879,  p. 
464,  c.  406. 

Jurisdiction  of  surrogate  U>- 
tained  to  admit  the  will  of  a  non- 
resident to  probate,  by  the  fact 
that  a  bond  owned  by  testator  was 
in  the  county,  although  the  prind- 
pal  obligor  was  oat  of  the  State, 
and  the  other  resided  in  another 
county.  Beers  «.  Shannon,  73  N, 
r.  292. 

When  surrogate's  decree  for 
payment  by  administrator,  not 
rendered  void  or  inoperative  bj 
error  in  amount  directed  to  be 
paid.  Mundorff  «.  Wangler,  44 
Super.  Ct.  {J.  A  8.)  495. 

SURVIVORSHIP. 

Vesting  of  gift  of  remainder  to 
the  chDdren  or  the  survivors  of 
them.  Meyer's  Will,  6  Abb.  JSe^ 
Com.  488. 

SUSPENSION  OP  THE  POWER 
OP  ALIENATION. 

What  provision  in  will  makes. 
Muller  «.  Struppman,  6  AJUb.  Ne» 
Cos.  848. 

TAXEa 

When  time  for  collection  of 
taxes  may  be  extended.  X.  1879, 
p.  15,  c.  12. 

Tax  authorized  to  provide  for  a 
deficiency  in  the  sinking  fond. 
X.  1879,  p.  25,  c.  27. 

X.  1878,  p.  237,  c.  191,  which 
amended  1  Iz:  a  6  ed.  p.  933,  { 
5  [sec.  4],  by  exempting  from  tax- 
ation ve^pls  enrolled  and  licensed 
under  laws  of  United  States,  en- 
gaged in  the  coasting  trade,  re- 
pealed.    X.  1879,  p.  181,  c.  140. 

Provisions  for  payment  of  ar- 
rears of  JMes  in  New  York  dtv, 
and  for  ^suing  of  revenue  bonus 
in  anticipanon  of  such  taxea.  X. 
1879,  p.  281,  c.  205. 
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When  members  of  fire  companies 
exempted  from  taxation.  X.  1879, 
p.  827,  c.  250. 

Provisions  for  comptroller  to  as- 
sign to  counties  certificates  of  tax 
sales  owned  by  the  State.  L,  1879, 
p.  451,  c.  882. 

L.  1867,  p.  817,  c  861,  author- 
izing supplementary  proceedings 
for  the  collection  of  taxes,  amend- 
ed, as  appears  by  words  quoted, 
by  specifying  that  such  proceed- 
ings may  be  instituted  against  any 
**  person,  firm,  estate  or  corpora- 
tion" residents  of  a  county,  by  the 
supervisors  of  the  town  **  or  ward," 
by  application  to  the  county  judge 
*'or  special  county  judge."  Z. 
1879,  p.  497,  c.  446. 

L,  1853,  p.  97,  c.  69,  extending 
time  for  collection  of  taxes  when 
stayed  by  injunction  or  otherwise, 
amended  by  giving  more  detailed 
directions  as  to  manner  of  proced- 
ure in  case  of  stay.  L,  1879,  p. 
537,  c.  492. 

Invalidity  of  tax  sales  in  the 
city  of  New  York,  and  the  leases 
given  thereon  in  the  years  1841, 
1842,  1843,  1853  and  1854.  Ben- 
sel  V.  Gray,  44  Super,  Ot,  (J.  A  8,) 
372. 

Invalidity  of  sale  for  tax  by 
school  collector,  when  notice  not 
posted ;  measure  of  damages  there- 
for. Bedell  v.  Barnes,  17  Hun^  353. 

Against  foreign  corporations. 
People  «0  rd.  Bay  State  Shoe  & 
Leather  Co.  «.  McLean,  17  Huii^ 
204. 

Limitation  of  appeals  to  State 
assessors  from  apportionment  of 
board  of  supervisors.  People  ex 
rd,  Robison  v.  Supervisors  of  On- 
tario, 17  Hur^  501. 

Publication  of  notices  for  re- 
demption of  land  sold  for  taxes  in 
Hamilton  County.  People  m  rd, 
Thompsons.  Supervisors  of  Ham- 
ilton Co.,  73  N.  T.  604. 


TELEGRAPHS  (and  Telbgbafh 
Companies). 

When  dispatches  from  other 
lines  to  be  received  and  forwarded. 
L,  1879,  p.  444,  c,  377. 

Provision  for  laying  telegraph 
wires  under  ground.  L.  1879,  p. 
460,  c.  397. 

When  a  prohibition  in  a  con- 
tract of  a  telegraph  company  with 
its  subscriber,  against  the  publica- 
tion by  him  of  information  ob- 
tained thereby,  will  be  enforced 
by  injunction.  Gold  &  Stock 
Telegraph  Co.  e.  Todd,  17  Hun^ 
548. 

When  damages  for  non-delivery 
of  message,  not  recoverable. 
McCool  «.  Western  Union  Tele- 
graph Co.,  44  Super.  €t.  (/.  d  S.) 
487. 

TENEMENT  HOUSES. 

L.  1867,  p.  2265,  c.  908,  regulat- 
ing tenement  and  lodging  houses, 
amended  in  section  13  verbally, 
and  limiting  occupation  of  lot :  in 
section  14  by  providing  for  addi- 
tional means  of  ventilation:  and 
also,  new  provisions  made  against 
over-crowding:  for  a  tenement 
house  fund  to  be  expended  by  the 
board  of  health:  for  detail  of 
police  to  enforce  the  act;  and  for 
a  penalty  for  its  violation.  L, 
1879,  p.  554,  c.  504. 

TIME. 

When  fiscal  year  of  State  insti- 
tutions to  begin  and  end.  L. 
1879,  p.  158,  c.  109.      , 

When  time  prescribed  in  a  fire 

insurance  policy,  within  which  an 

account  of  loss  must  be  rendered, 

is  of  the  essence  of  the  contract, 

and  must  be  strictly  complied  with. 

McDermott  v,  Lycoming  Ins.  Co., 

44  Super.  Ct.  (J.  it  8.)  221. 
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TITLE. 

When  possessioa  not  necessary 
to  sustain  title  to  lands.  Bensel «. 
Gray,  44  Super,  Ct.  (J.  <fc  8.)  372. 

When  possessor  of  diverted 
promissory  note  has  no  title.  Corn- 
stock  «.  Hier,  73  y.  T.  269. 

When  title  of  articles  made  to 
order  within  a  specified  time  and 
shipped  as  directed  passes  to  the 
purchaser.  Higgins  v.  Murray, 
78  if.  r.  252. 

Sufficiency  of  evidence  of  title 
or  interest  to  authorize  recovery 
for  property  destroyed  by  defend- 
ant's negligence.  Ridell «.  N.  T. 
Central  &  H.  R.  R  R  Co.,  73  N. 

r.  618. 

Vesting  of  a  bequest  to  a  tenant 
for  life  and  the  remainder  to  the 
children  or  the  survivors  of  them. 
Meyer's  Will,  6  Ahb.  New  Cos.  438. 

Note  on  vesting.  6  Atb,  New 
Cm.  445. 

TOWNS. 

L.  1877,  p.  104,  c.  99,  exempting 
certain  counties  from  provisions  of 
L.  1875,  c.  180,  which  created 
board  of  town  auditors  in  the 
several  towns  of  the  State,  amended 
by  excepting  town  of  Schoharie. 
X.  1879,  p.  240,  c.  179. 

Provision  for  distribution  of  acts 
of  legislature  to  town  clerks.  L, 
1879,  p.  291,  c.  212. 

L,  1879,  p.  345,  c.  267,  author- 
izing the  erection  of  town  houses, 
amended  in  section  3  by  adding 
justices  of  the  peace  to  persons 
charged  with  care  thereof,  and  pro- 
vidiog  that  a  majority  of  such  per- 
sons should  control  it.  L,  1879,  p. 
845,  c.  267. 

What  petition  for  bonding  town 

in  aid  of  a  railroad,  must  contain ; 

verification    thereof;    when    such 

bonds  void  in  hands  of  railroad. 


Angel «.  Town  of  Hume,  17  fin* 
874. 

TRADEMARK. 

Law  applicable  to  trademaikB.   . 
Fraud  in  agreement  for  !ue  of. 
Hilsen  «.  Libby,  44  Super.  CL  (/. 
it  8.)  12. 

Right  to  trademark,  by  manuftc- 
turer,  on  his  goods,  although  simi- 
lar ones  are  manufactared  or  sold 
by  others;  of  what  it  may  coDsist; 
injunction  against  using.  Godil- 
lot  V.  Hazard,  44  Super.  Ct.  {/.  Jt 
8.)  427. 

TRESPASa 

Trespass  quare  daueum  fiefU 
not  maintainable  by  one  working 
a  farm  on  shares.  Decker  e. 
Decker,  17  ffuriy  13. 

No  trespass  nor  larceny  where 
there  is  consent  to  transfer  title. 
Zink  V.  People,  6  Aib,  New  OSu. 
418. 

TRIALS. 

L    Thb   Different    Modes   of 

Triax*. 

How  right  of  trial  by  jury 
waived.  Morrell  v.  MoneU,  17 
Hun,  324. 

Waiver  of  right  of  trial  by  jury 
by  not  demanding  it  in  time, 
Whittlesey  v.  Delaney,  78  N.  7. 
571. 

lY.  BRDramo  on  Trial. 

Refusal  to  postpone  trial,  how  re- 
viewed. Ghillaudet  «.  Steinmeii, 
6  Ahb.  New  Com.  224. 

V.  The  Jury. 

Jttry*s  right  to  judge  of  chanc* 
ter  of  transaction.  When  cbaige 
does  not  cure  error  in  reception  of 
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incompetent  evidence.    Branch  e. 
Levy,  44  Super.  Ct.  (J.  SB.)  607. 

I 

VII.  Conduct  op  the  Trial. 

Discretion  of  trial  court  as  to 
sufficiency  of  proof  of  loss  and  un- 
availing search  to  authorize  ad- 
mission of  parol  evidence  of  con- 
tents of  written  instrument. 
McCuUoch  if.  Hoffman,  73  JV.  F. 
615. 

When  affirmative  defense  set  up, 
in  answer  to  which  no  reply  is  re- 
qnired,  may  be  met  by  evidence 
on  the  triaL  Meyer  v.  Lathrop, 
73  N,  r,  315. 

Assumptions  to  be  made  by  the 
court,  as  to  duty  of  defendant,  in 
deciding  motion  for  nonsuit  in 
action  for  negligence  of  a  munici- 
pal corporation  in  not  keeping 
dock  in  repair.  Kennedy  v. 
Mayor,  &c.  of  N.  Y.,  78  JV.  F. 
865. 

Duty  of  defendant  to  specify 
questions  he  wishes  submitted  to 
jiiry  after  motion  for  nonsuit. 
Muller  «.  McKesson,  78  if.  Y.  195. 

Effect  of  moving  for  dismissal 
of  complaint  on  several  grounds, 
one  tenable,  others  not.  Durant 
V.  Abendroth,  44  Super.  Ct.  («/!  d 
8.)  463. 

Vni.  Thb  Oottmsbl'b  Address  to 
THE  Jury. 

When  counsel  may  comment  on 
evidence  which  he  intended  to 
produce  but  did  not.  Blake  v. 
People,  73  iV.  T.  586. 

IX.  The  Judoe^s  Charge. 

When  within  discretion  of 
judge  to  refuse  to  charge  upon 
request  of  counsel  farther  than  he 


has  already  done.  Rexter  9. 
Starin,  73  N,  T.  601. 

Duty  of  counsel,  if  court  mis- 
apprehend his  meaning,  in  a  re- 
quest to  charge,  to  call  its 
Attention  to  the  fact.  Booth  v. 
Boston  &  Albany  R  R.  Co.,  73  JV. 
r.  38. 

Direction  of  verdict  for  plaintiff 
on  the  Courtis  own  motion.  Effect 
of  want  of  exception  to.  Durant 
0.  Abendroth,  44  Super.  Ct.  (J.  db 
S.)  463. 

Effect  of  motion  for  direction  of 
verdict.  Thomson  v.  Liverpool, 
&c.  Steam  Co.,  44  Super.  Ct.  (J, 
db  S.)  407. 

Wheh  general  exception  to  re- 
fusal to  charge  as  requested,  ten- 
able. Sun  Printing,  &c.  Assoc. 
V.  Tribune  Assoc,  44  Super.  Ct. 
{J.  <fe  S.)  136. 

When  specific  request  for  pre- 
cise instructions  upon  a  point,  or 
technical  definition  necessary. 
Cornwall  v.  Mills,  44  Super.  Ct. 
{J.  d  S.)  45. 

X.  The  Verdict. 

What  facts  should  be  stated  to 
make  a  case  a  proper  one  for  a 
verdict,  subject  to  the  opinion  of 
the  court.  Matson  v.  Farm  Build- 
ings Ins.  Co.,  73  N.  T.  310. 

When  excessive  for  services  ren- 
dered. Ross  V.  Harden,  44  Super. 
Ct.  (J.  db  S.)  26. 

XI.  Trial  in   Crdcikal   Cases. 

Distinction  between  challenge 
for  principal  cause  and  to  the 
favor.  Greenfield  v.  People,  6 
Ahb.  New  Cos.  1. 

Nature  of:  general  rules.  6  Ab^ 
New  Cos.  14,  note. 
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Usual  grounds  of,  for  principal 
cause.    6  Ahb.  New  Cob,  17,  note. 

Usual  grounds  of,  to  the  favor. 
6  Ahb.  New  Cm,  18,  note. 

Peremptory.  6  Abb,  New  Cm. 
20,  naU. 

Waiver  of  challenge.  6  Ahb. 
New  Cos.  81,  Jiote, 

To  the  array.  6  Abb,  New  Cos. 
83,  note. 

Summoning  talesmen.  9  Abb, 
New  Cos,  82,  note, 

TROY. 

When  common  council  of,  com- 
pelled to  designate  official  news- 
papers. People  ex  rd.  Francis  «. 
Common  Ck>uncil  of  Troy,  17  Hun, 
20. 

TRUSTS  (josD  Trustees). 

Trustees  and  eeetuis  que  truntent 
as  parties.  6  Abb.  New  Cos,  804, 
note. 

When  cestui  que  tnut  liable  for 
fraud  of  a  trustee  to  a  purchaser  of 
trust  property  without  notice  af 
the  trust.  Hollembaek  v.  More, 
44  Super.  Ct.  (J.  d  S.)  107. 

Of  religious  corporations,  not  to 
allow  claims  barred  by  statute  of 
limitations:  personal  liability  for 
changing  securities.  Matter  of 
Orthodox  Congregational  Church 
in  Union  Tillage,  6  AUb,  New 
Cae.  808. 

When  and  how  a  trustee  may 
make  an  expenditure  necessary  for 
protection,  &c.,  of  the  trust  estate, 
a  charge  thereon,  without  making 
himself  personally  liable.  New  v. 
Nicoll,  73  J^.  T.  127. 

Personal  liability  of  trustees  on 
building  contract.  Morgan  9. 
Stevens,  6  Abb,  New  Cm.  857. 

When  a  trustee  under  a  mort- 


gage of  a  railroad,  personally  liable 
for  a  conveyance  made  in  violation 
of  the  mortgage.  When  a  par- 
chaser  is  bound  by  a  trust.  James 
«.  Cowing,  17  Hun,  256. 

When  execution  against  trusten 
personally  for  costs,  improper,  al- 
though they  are  not  stated  in  title 
of  cause  to  sue  in  representative 
capacity.  Alger  v*  Conger,  17 
Hun^  45. 

Liability  of  one  loaning  money 
in  a  fiduciary  capacity  for  negli- 
gence in  taking  second  mortgage. 
Whitney  o.  Martine,  6  Abb.  New 
Cm.  82. 

Liability  of,  for  investments. 
Roosevelt «.  Roosevelt,  6  AJbb.  New 
Cm.  447. 

L.  1858,  c.  838,  relating  to  an- 
nual report  of  trustees  of  manufac- 
turing companies,  &c.,  not  repealed 
by  L.  1875,  c.  510.  Pier  «.  George, 
17  Hun,  207. 

When  trust  funds,  misappropri- 
ated by  the  trustee,  may  be  follow- 
ed into  lands  purchased  thereby. 
Ferris  «.  Van  Vechten,  78  N  T,  118. 

When  surplus  income  of  a  eeetyti 
que  trust  can  be  reached  by  a  judg- 
ment creditor  by  action  upon  the 
judgment.  McEwen  9.  Brewster, 
17  Hun,  228. 

USAGE. 

When  admissible  to  assist  in  the 
construction  of  a  statute;  and  also 
to  explain,  but  not  vary  or  contra- 
dict, terms  of  a  written  instrument, 
or  the  fair  and  legal  impwt  of  a 
contract.  Fellows  v.  Mayor,  &c. 
of  N.  T.,  17  Hun,  249. 

USURY. 
Conflict  of  laws  as  to  nesarj  in 
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bills  and  notes.  Wayne  Co.  Sav- 
ings Bank  v.  Low,  6  Abb,  New  Com, 
76. 

VARIANC5E. 

When  between  indictment  and 
proof,  is  cured  by  statute  of  jeo- 
fails. Chase  v.  People,  6  Aiib, 
New  Cat.  151. 

VENDOR  AND  PURCHASER. 

When  vendee  of  a  lease  not  estop- 
ped from  setting  up  defects  of  ti- 
tle. Bensel  v.  Gray,  44  Super.  Ct, 
(J,  df  S.)  372. 

Shipping  articles  made  to  order 
to  purchaser  C.  O.  D.  not  incon- 
sistent with  right  of  seller  to  re- 
cover for  articles,  although  they 
were  destroyed  in  transit  and  never 
reached  the  purchaser.  Higgins 
V.  Murray,  73  N.  T.  262. 

Purchase  of  interest  in  cargo, 
with  proviso  that  seller  shall  con- 
trol and  sell  the  goods,  profit  or 
loss  to  be  settled  on  rendering  ac- 
counts, not  a  wagering  contract. 
Lawrence  v,  Gallagher,  78  N.  T, 
618. 

Right  of  purchaser  with  war- 
ranty to  recoup  damages  arising 
from  breach  of  warranty.  Wall- 
ing «.  Schwartzkopf,  44  Super,  Ct. 
(J.  A  S.)  576. 

When  purchaser  of  goods  with 
warranty  may  retain  them  and  re- 
coup for  breach  thereof.  Marcus 
V.  Thornton,  44  Super.  Ct,  (J,  d 
S.)  411. 

VILLAGES. 

When  elections  for  trustees  of 
villages  not  to  be  invalid  for  cer- 
tain informalities.  L,  1879,  p. 
113,  c.  68. 

L,  1875,  p.  157,  c.  181,  authoriz- 
ing  villages   to    provide   water, 


amended  by  substituting  *^  presi- 
dent and  trustees  ^'  for  **  board  of 
trustees."    L.  1879,  p.  134,  c.  86. 

L.  1870,  p.  674,  c.  291,  for  in- 
corporating villages,  amended  in 
title  4,  by  adding  a  section 
numbered  **7,"  relating  to  con- 
tracts for  supply  of  water.  L. 
1879,  p.  175,  c.  129. 

L.  1875,  p.  157,  c.  181,  authoriz- 
ing furnishing  water  to  villages, 
amended  in  section  5,  by  au- 
thorizing water  commissioners, 
upon  filing  maps  showing  land  to 
be  taken,  to  enter  upon  lands 
designated,  to  prosecute  the  con- 
struction of  their  works.  L.  1879, 
p.  303,  c.  228. 

When  charters  of  villages  not  ta 
be  void  because  they  do  not  in- 
clude a  mile  square  of  land.  X. 
1879,  p.  418,  c.  337. 


WAIVER. 

What  amounts  to  waiver  of 
conditions  in  life  insurance 
policy.  Goodwin  v,  Massachusetts 
Mutual  Life  Ins.  Co.,  73  N.  T. 
480;  Redfield  v.  Paterson  Fire 
Ins.  Co.,  6  Abb.  New  Cos.  456. 

What  not  a  waiver  of  a  condi- 
tion precedent  in  a  fire  insurance 
policy  requiring  notice  and  proofs 
of  loss  within  a  certain  time. 
McDermott  v.  Lycoming  Fire  Ins. 
Co.,  44  Super.  Ct.  {J.  db  S.)  221. 

What  will  and  what  will  not 
amount  to  a  waiver  of  covenant 
against  erecting  a  building  within 
a  certain  distance  of  the  front  line 
of  a  lot.  Du  Bois  v.  Darling,  44 
Super.  Ct.  (jr.  db  S,)  436. 

Waiver  of  irregularity  in  fore- 
closure sale  by  owner  of  equity  of 
redemption.  McBride  v.  Lewisohn, 
17  Eun,  524. 

What  does  not  amount  to  waiver 
of  conditions  precedent  in  a  lease. 
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People's  Bank  of  K.  T.  v.  Mit 
chell,  73  N.  Y.  408. 

What  amounts  to  waiver  of 
claim  of  title  adverse  to  lien. 
White  t».  Hoyt,  78  JIT.  T,  605. 

Waiver  of  condition  in  building 
contract  that  certificate  of  archi- 
tect should  be  obtained  and  signed 
before  payment.  Haden  «.  Cole- 
man, 78  N,  T.  567. 

WAREHOUSING. 

When  warehousemen  to  collect 
their  charges  upon  goods  deposited 
with  them,  by  the  sale  thereof.  L. 
1879,  p.  417,  c.  886. 

When  non-compliance  by  owner 
of  goods  with  notice  of  warehouse- 
man to  remove  them,  or  thereafter 
pay  increased  price  of  storage,  not 
construed  an  implied  contract  to 
pay  price  demanded  in  notice. 
Market  price  only  to  be  charged 
thereafter.  Hazeltine  v.  Weld,  73 
Jf.  7.  156. 

WATERCOURSES. 

When  diversion  of  water  re- 
strained by  injunction.  Garwood 
«.  N.  T.  Central  &  H.  R.  R.  R. 
Co.,  17  Huny  856. 

WHARVES. 

Prohibiticm  of  charging  or  re- 
ceiving illegal  wharfage  in  cities 
of  New  York,  Brooklyn,  and  Long 
Island  City.  X.  1879,  p.  284,  c, 
168. 

Wharfage  on  canal  boats  and 
vessels  carrying  bricks.  L,  1870, 
p.  561,  c.  511,  additional  to  X. 
1872,  p.  700,  c.  820. 

Rate  of  wharfage  on  clam  and 
oyster  bouts.  X.  1870,  p.  561,  c. 
510. 

Effect  of  conveyances  and  cove- 
nants affecting  wharves  and  wharf- 
age. Langdon    o.  Mayor,  &c.    of 


N.  Y.,  6  AUb.  New  Com.  814; 
Whitney  «.  Mayor,  Ac.  of  N.  T., 
Id.  830,  note, 

WILLS. 

X.  1858,  p.  526,  c.  238,  relating 
to  disputea  wills,  amended,  by 
providing  that  all  persons  inter- 
ested or  who  claim  an  interest  may 
be  made  parties  to  an  action 
brought  by  any  heir  at-law  or  any 
devisee,  and  after  final  judgment 
any  party  may  be  enjoined  from 
setting  up  or  impeaching  such 
will.  During  the  pendency  of  the 
action  all  others  involving  same 
question  to  be  restrained.  Effect 
of  such  adjudication.  X.  1870,  p. 
400,  c.  816. 

Proof  of  lost  or  destroyed  wilL 
Sheridan  v.  Houghton,  6  Alb.  New 
Cos.  234. 

What  instrument  snf5cient  to 
constitute  a  will  and  entitle  it  to 
probate.  Barber  «.  Barber,  17 
Huriy  72. 

Construction  of  will.  When  a 
good  title  can  be  conveyed  by  de- 
visees. McLoughlin  «.  Maher,  17 
Hun,  215. 

Construction  of  will  giving 
power  of  sale  of  real  estate  and  to 
receive  rents  thereof  to  one  neither 
executrix  or  trustee  thereunder. 
Jennings  «.  Conboy,  78  N,  T,  280. 

When  real  estate  not  covered  by 
residuary  clause.  Newell  t.  Toles, 
17  Bun,  76. 

Meaning  of  ''rest,  residue  and 
remainder.^'  Hoyt  «.  Hoyt,  17 
Hun,  102. 

When  an  estate  veuts  in  a  de- 
visee. Foley  Vn  Foley,  17  Eun^ 
285. 

Vesting  of  a  bequest  to  a  tenant 
for  life.  Meyer's  Will,  6  AIA. 
New  Cm,  488. 
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Kote  on  vesting.  6  Alib.  New 
Cos.  4^5. 

Liability  of  trustees  under  a  will 
for  *  investments.  Roosevelt  e. 
Roosevelt,  6  Abb,  New  Cos,  447. 

WITNESSES.       . 

Order  requiring  a  party  to  ap- 
pear for  examination  before  trial 
must  be  personally  served  upon 
him,  to  subject  him  to  any  punish- 
ment. Loop  «.  Oould,  17  Hun, 
585. 

When  deposition  of  witness  ex* 
amined  under  a  commission,  not 
suppressed  because  the  witness  re- 
ceived both  sets  of  interrogatories 
prior  to  his  examination.  Butler 
9.  Flanders,  44  Super.  Ct.  (J,  db 
8.)  631. 

When  limiting  opinion  of  a  wit- 
ness to  information  derived  from 
personal  knowledge  of  the  occur- 


rence, is  objectionable.  Haggerty 
V.  Brooklyn  City,  &c.  R  R.  Co.,  6 
Abb.  New  Cos,  129,  note. 

Distinction  between  testifying 
to  a  fact  and  to  an  opinion.  Casey 
0.  N.  Y.  Central,  &c.  R.  R.  Co.,  6 
Al)b,  New  Cm,  104. 

Use  of  hypothetical  questions  in 
calling  for  opinion  of  witness. 
Haggerty  v.  Brooklyn  City,  &c.  R. 
H.  Co.,  6  Ahb,  New  Cos,  229,  note. 

What  evidence  inadmissible  un- 
der section  399  of  Code  of  Pro., 
prohibiting  testimony  of  «  personal 
transaction  with  a  deceased  person. 
Hill  f^.  Hermans,  17  Bun,  470. 

Necessity  and  right  of  cross- 
examination  considered.  Butler 
V.  Flanders,  44  Super.  Ot,  {J.  d  S.) 
531. 

Fee  to  a  witness  subpoenaed 
under  a  eubpcena  duces  tecum.  Mat- 
ter of  Corwin,  6  Abb.  New  Cos. 
487. 
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